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Rule  la.  Books  and  other  le^al  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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For  the  Plaintiff,  Hawaiian  Airlines,  Limited, 

ROBERTSON,  CASTLE  &  ANTHONY, 
By  GARNER  ANTHONY, 

312  Castle  &  Cooke  Building, 
Honolulu  1,  Hawaii. 

For  the  Defendant,  Trans-Pacific  Airlines,  Ltd., 

FREDERICK  L.  HEWITT, 

68  Post  Street,  San  Francisco  4,  Calif. 

SAI  CHOW  DOO, 
COATES  LEAR, 
FONO,  MIHO  &  CHOY, 
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Honolulu,  T.  H. 

Amicus  Curiae,  Civil  Aeronautics  Board, 

UNITED  STATES  DISTRICT  ATTORNEY, 

Federal  Building, 
Honolulu,  T.  H. 

By  EDWARD  A.  TOWSE, 

Assistant  United  States 
District  Attorney.  [1*] 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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In  the  United  States  District  Court  for  the 
Territory  of  Hawaii 

Civil  No.  817 

HAWAIIAN  AIRLINES,  LIMITED, 

Plaintiff, 

vs. 

TRANSPACIFIC  AIRLINES,  LTD., 

Defendant. 

COMPLAINT 

Plaintiff,  Hawaiian  Airlines,  Limited,  a  corpo- 
ration incorporated  under  the  laws  of  the  Terri- 
tory of  Hawaii,  complaining  of  Trans-Pacific  Air- 
lines, Ltd.,  a  corporation  incorporated  under  the 
laws  of  the  Territory  of  Hawaii  alleges : 

1. 
That  plaintiff  is  the  holder  of  a  certificate  of 
public  convenience  and  necessity  issued  to  it  pur- 
suant to  Section  401  of  the  Civil  Aeronautics  Act 
of  1938,  49  U.S.C,  Sec.  481,  authorizing  it  to  en- 
gage in  the  transportation  of  persons,  property  and 
mail  between  points  within  the  Territory  of  Ha- 
waii and  since  the  issuance  of  said  certificate  in 
1939,  has  continuously  engaged  in  such  air  transpor- 
tation as  an  air  carrier  pursuant  to  said  act. 

The  jurisdiction  of  this  court  is  based  upon  [6] 
Section  1007  of  the  Civil  Aeronautics  Act  of  1938  as 
amended,  52  Stat.  1025;  49  U.S.C,  Sec.  647. 
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3. 

Defendant,  Trans-Pacific  Airlines,  Ltd.,  is  an 
air  carrier  within  the  meaning  of  the  Civil  Aero- 
nautics Act  of  1938  as  amended  and  is  now  engaged 
in  air  transportation  carrying  persons  and  prop- 
erty between  points  within  the  Territory  of  Ha- 
waii by  air  as  a  common  carrier  and  since  January 
1,  1947,  has  continuously  engaged  in  such  transpor- 
tation without  having  a  certificate  of  public  con- 
venience and  necessity  from  the  Civil  Aeronautics 
Board  required  under  Sec.  401  of  the  Civil  Aero- 
nautics Act  of  1938  as  amended. 

4. 

That  defendant  now  conducts  a  regularly  sched- 
uled air  carrier  service  between  points  within  the 
Territory  of  Hawaii  in  violation  of  the  Civil  Aero- 
nautics Act  of  1938  to  the  great  damage  of  plain- 
tiff, the  holder  of  a  certificate  of  public  convenience 
and  necessity  issued  pursuant  to  said  act. 

Wherefore,  plaintiff  prays  that  defendant,  its 
respective  agents,  servants  and  attorneys  be  per- 
petually enjoined  from  operating  as  an  air  car- 
rier engaged  in  air  transportation  in  violation  of 
Sec.  401  of  the  Civil  Aeronautics  Act  of  1938  as 
amended  and  that  pending  the  final  determination  of 
this  cause  that  a  preliminary  [7]  injunction  issue 
restraining  said  defendants  from  said  acts. 

Dated:  Honolulu,  Hawaii,  September  3,  1947. 

/s/  GARNER  ANTHONY, 

Attorney  for  Plaintiff. 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Stanley  C.  Kennedy,  being  first  duly  sworn  under 
oath  deposes  and  says : 

That  he  is  president  of  Hawaiian  Airlines,  Lim- 
ited, plaintiff  in  the  above  cause;  that  he  has  read 
the  foregoing  Complaint,  knows  the  contents  thereof 
and  that  the  same  is  true. 

/s/  STANLEY  C.  KENNEDY. 

Subscribed  and  sw^orn  to  before  me  this  3rd  day 
of  September,  1947. 

[Seal]         /s/  CHARLES  Y.  AWANA, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires :  June  30,  1949. 

[Endorsed]:     Filed  Sept.  3,  1947.  [8] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  TO  SHOW  CAUSE 
WHY  A  PRELIMINARY  INJUNCTION 
SHOULD  NOT  ISSUE 

Plaintiff  above  named  moves  the  court  for  the 
issuance  of  an  order  to  show^  cause  w^hy  a  prelimi- 
nary injunction  should  not  issue  herein  against 
defendant,  its  respective  agents,  servants  and  at- 
torneys pending  this  suit  and  until  further  order 
of  this  court. 


Hawaiian  Airlines,  Ltd,  5 

This  motion  is  based  upon  the  verified  complaint 
filed  in  the  above  cause  and  the  affidavits  hereto 
attached. 

Dated:  Honolulu,  Hawaii,  September  3,  1947. 

/s/  GARNER  ANTHONY, 

Attorney  for  Plaintiff.  [9] 

AFFIDAVIT 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Stanley  C.  Kennedy,  being  first  duly  sworn  under 
oath  deposes  and  says : 

That  he  is  the  president  of  Hawaiian  Airlines, 
Limited,  plaintiff  in  the  foregoing  action;  that  de- 
fendant is  an  air  carrier  engaged  in  air  transpor- 
tation carrying  and  offering  to  carry  the  public 
generally  and  its  property  between  points  in  the 
Territory  of  Hawaii  substantially  paralleling  plain- 
tiff's operation  within  the  said  territory;  that  de- 
fendant since  January  1,  1947,  has  conducted  and 
now  conducts  a  regular  daily  service  as  an  air  car- 
rier engaged  in  air  transportation  between  points 
within  the  territory;  that  it  has  an  agent  known  as 
^^ Pacific  Travel  Bureau''  with  offices  at  1113  Smith 
Street,  Honolulu,  and  offices  on  the  islands  of  Ha- 
waii, Maui  and  Kauai  which  agent  books  and  tickets 
defendant's  passengers  for  travel  by  air  on  defend- 
ant's regularly  scheduled  routes  between  points 
within  the  Territory  of  Hawaii;  that  defendant's 
agent,  Pacific  Travel  Bureau,  for  more  than  three 
months  last  past  has  advertised  the  service  of  de- 
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fendant  as  ^'Plights  daily  to  all  islands/'  said  ad- 
vertisements have  appeared  recurrently  in  daily 
newspapers  published  and  circulated  in  Honolulu 
and  elsewhere  throughout  the  Territory  of  Hawaii; 
that  defendant '^  agent,  Pacific  Travel  Bureau,  has 
similarly  advertised  defendant's  daily  air  transpor- 
tation by  handbills  distributed  on  the  islands  of  [10] 
Hawaii,  Maui  and  Kauai;  that  the  conduct  of  said 
defendant  as  a  regular  scheduled  air  carrier  has 
continued  for  a  period  of  more  than  three  months 
last  past;  that  defendant's  operations  are  that  of 
a  common  carrier  engaged  in  air  transportation  be- 
tween points  within  the  territory. 

/s/  STANLEY  C.  KENNEDY. 

Subscribed  and  sworn  to  before  me  this  3rd  dav 
of  September,  1947. 

[Seal]         /s/  CHARLES  Y.  AWANA, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949.  [11] 

AFFIDAVIT 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Ford  Studebaker,  being  first  duly  sworn,  under 
oath  deposes  and  says : 

That  he  is  the  vice  president  of  Hawaiian  Air- 
lines, Limited,  plaintiff  in  the  foregoing  action,  in 
charge  of  Operations  and  Development;  that  plain- 
tiff is  an  air  carrier  holding  a  certificate  of  public 
convenience   and  necessity  issued  under  the  Civil 
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Aeronautics  Act  of  1938,  engaged  in  air  transpor- 
tation between  points  within  the  Territory  of  Ha- 
waii; that  Trans-Pacific  Airlines,  Ltd.,  is  an  air 
carrier  engaged  in  air  transportation  between 
points  within  the  Territory  of  Hawaii  and  holds  no 
certificate  of  public  convenience  and  necessity  is- 
sued under  the  Civil  Aeronautics  Act  of  1938;  that 
he  has  observed  the  operations  of  Trans-Pacific  Air- 
lines, Ltd.,  particularly  since  January,  1947;  that 
said  defendant  operates  three  aircraft  of  DC-3  type 
being  Numbers  ]SrC63376,  NC62083  and  NC62086 
between  the  several  airports  of  the  Territory  of 
Hawaii  and  holds  itself  out  to  carry  the  public  gen- 
erally within  the  limits  of  its  capacity;  that  he 
knows  of  his  own  knowledge  that  since  January  1, 
1947,  and  continuously  to  the  date  hereof,  defend- 
ant has  engaged  in  a  regularly  scheduled  operation 
as  an  air  carrier  engaged  in  air  transportation  be- 
tween points  within  the  Territory  of  Hawaii;  that 
in  the  months  of  July  and  August,  1947,  he  caused 
a  survey  to  be  made  of  defendant's  operations  [12] 
under  his  direction  and  control,  checking  the  arrival 
and  departure  of  defendant's  aircraft  at  the  Hono- 
lulu Airport  and  other  airports  within  the  Terri- 
tory of  Havv^aii  as  a  result  of  which  affiant  obtained 
details  of  departures  and  arrivals  of  defendant's 
aircraft  which  verified  the  facts  of  defendant's 
daily  operations  as  observed  by  him;  that  from 
affiant's  own  observation  and  the  check  of  arrivals 
and  departures  affiant  says  that  defendant  is  en- 
gaged as  an  air  carrier  in  air  transportation  on  a 
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regular  schedule  between  points  within  the  Terri- 
tory of  Hawaii  as  a  common  carrier. 

/s/  FORD  STUDEBAKER. 

Subscribed  and  sworn  to  before  me  this  3rd  da}^ 
of  September,  1947. 

[Seal]         /s/  CHARLES  Y.  AAVANA, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Haw^aii. 

My  commission  expires  June  30,  1949. 

[Endorsed] :     Filed  Sept.  3,  1947.  [13] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

It  is  hereby  ordered  that  defendant  appear  before 
the  undersigned  presiding  judge  of  the  United 
States  District  Court  for  the  Territory  of  Hawaii 
at  his  court  room  in  the  Federal  Building,  Hono- 
lulu, on  Tuesday,  September  9,  1947,  at  10  o'clock 
a.m.  to  show  cause,  if  any,  why  a  preliminary  in- 
junction should  not  issue  against  it  as  prayed  for 
in  plaintiff's  complaint. 

Dated:  Honolulu,  Hawaii,  September  3,  1947. 

/s/  J.  FRANK  McLaughlin, 

District  Judge. 
[Eiidorsed] :     Filed  Sept.  3,  1947.  [14] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  RULING  UPON  MOTION 

FOR  PRELIMINARY  INJUNCTION 
J.  Frank  McLaughlin,  Judge. 

Attorneys  for  Plaintiff: 

Robertson,  Castle  &  Anthony,  312  Castle  &  Cooke 
Building,  Honolulu,  Hawaii. 

Attorneys  for  Defendant: 

Sai  Chow  Doo,  Honolulu,  T.  H. ;  Frederick  L. 
Hewitt,  68  Post  Street,  San  Francisco  4,  Calif. 

On  Sept.  3,  1947,  the  plaintiff  tiled  its  complaint 
against  the  defendant  and  prayed  for  a  temporary 
and  permanent  injunction.  An  order  to  show  cause 
issued  returnable  Sept.  9,  at  which  time  the  defend- 
ant appeared  and  orally  moved  to  dismiss  the  cause 
for  lack  of  jurisdiction. 

Against  the  motion,  technicalities  as  to  form,  etc., 
being  waived,  the  plaintiff's  allegations  must  be 
taken  for  present  purposes  as  true.  The  facts  with 
which  the  Court  is  presently  concerned  are : 

1.  The  plaintiff  is  a  certificated  air  carrier  under 
Section  481  (a)  of  Title  49,  U.S.C.  (Civil 
Aeronautics  Act  of  1938,  engaged  since  1939 
in  air  transportation  of  persons  and  property 
in  the  Territory  of  Hawaii. 

2.  The  defendant  is  also  an  air  carrier  so  en- 
gaged except  that  it  does  not  hold  a  certificate 
of  public   convenience   and   necessity  under 
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said  Section  481  (a),  and  has  since  January 
been  continuously  engaged  in  scheduled 
operations. 

Those  are  the  pleaded  facts.  Upon  the  return  to 
the  order  the  defendant  orally  showed  in  connection 
with  its  motion  to  dismiss  that  it : 

a.  Held  a  safety  certificate  issued  Oct.  10,  1946, 
by  the  Civil  Aeronautics  Administration. 

b.  Held  a  Civil  Aeronautics  Board  letter  of 
registration — No.  163 — as  a  Non-Certificated 
Irregular  Air  Carrier  to  operate  under  the 
Board's  Economic  Regulations  292.1  dated 
May  5,  1947  (12  F.  R.  3077),  which  letter  ex- 
pressly states  that  it  is  not  a  certificate  of 
public  convenience  and  necessity. 

c.  Had  pending  before  the  C.A.B.  an  applica- 
tion under  49  U.S.C,  Sec.  481  (a)  for  a  cer- 
tificate of  public  convenience  and  necessity,  in 
connection  with  which  it  had  petitioned  for  a 
prompt  hearing  and  for  an  exemption  to  op- 
erate without  such  a  certificate  pending  the 
hearing  (49  U.S.C,  Sec.  496). 

d.  Agreed  that  no  formal  complaint  had  been 
filed  by  the  plaintiff  with  the  C.A.B.  regard- 
ing the  matter  here  complained  of  (49  U.S.C. 
642). 

Argumentatively  the  defendant  took  the  position 
that  the  plaintiff  had  alleged  no  violation  of  the 
Civil  Aeronautics  Act,  and  that  in  any  event  the 
action  was  premature  in  that  plaintiff  had  not  re- 
sorted to  nor   exhausted   administrative   remedies. 
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Further,  claiming  that  the  certificate  which  it  did 
hold  allowed  it  to  operate  as  it  had  been  doing, 
defendant  denied  the  existence  of  an  equitable  basis 
for  granting  plaintiff  the  relief  prayed  for. 

The  motion  to  dismiss  for  lack  of  jurisdiction  is 
denied  and  a  temporary  injunction  will  issue  upon 
proper  bond,  for  as  this  situation  is  viewed  by  the 
Court  : 

A.  The  Civil  Aeronautics  Act  gives  this  Court 
jurisdiction  to  act  at  the  request  of  a  party 
in  interest,  such  as  is  the  plaintiff,  when,  as 
here,  a  violation  of  Sec.  481  (a)  is  alleged 
(49  U.S.C.  Sec.  647)  ; 

B.  The  remedies  afforded  by  the  Act  are  per- 
missive, not  mandatory.  In  order  to  afford 
a  prompt  means  of  relief,  Congress  by  this 
Act  has  given  a  party  in  interest  the  right 
of  either  administrative  or  judicial  complaint, 
at  its  election.  As  there  is  no  administrative 
complaint  pending  before  the  Board  with  re- 
gard to  this  alleged  violation,  this  Court  has 
no  cause  for  refraining  from  acting  until  ad- 
ministrative remedies  are  exhausted. 

C.  The  facts  at  the  moment  spell  out  a  clear  case 
of  violation  in  Sec.  481  (a)  of  Title  49,  U.S.C. 

The  question  before  the  Court  is  not.  Should  an- 
other air  carrier  certificated  under  Sec.  481  (a)  be 
allowed  to  operate  in  the  Territory?  That  is  purely 
a  question  for  the  Board's  determination  upon  de- 
fendant's pending  application. 
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What  is  before  the  Court  is,  Should  the  defend- 
ant be  allowed  to  continue  operating  as  if  it  had 
such  a  certificate  of  public  convenience  and  neces- 
sity in  violation  of  the  Act? 

The  answer  is  clearly  No,  and  i)laintiff  being  a 
proper  party  to  ask  for  statutory  relief  against  such 
unlawful  competition,  its  remedy  at  law  by  suc- 
cessive suits  for  damage  being  inadequate,  a  cer- 
tificate of  public  convenience  and  necessity  being 
worthless  unless  protected  in  the  manner  [25]  pro- 
vided for  by  Congress,  as  had  been  stated,  a  tempo- 
rary injunction  will  issue.  This  temporary  injunc- 
tion will  restrain  defendant  from  operating  in 
violation  of  the  Act.  In  other  words,  it  may  operate 
under  its  present  certificate  as  an  irregular  air  car- 
rier engaged  under  Sec.  292.1  of  the  Economic  Reg- 
ulations— and  as  there  provided — in  non-scheduled 
flights.  But  until  such  a  time  as  it  obtains  its  cer- 
tificate of  public  convenience  and  necessity  under 
Sec.  481  (a),  it  may  not  act  as,  nor  hold  itself  out 
as  being,  an  air  carrier  engaged  in  regularly  sched- 
uled flights. 

The  form  of  the  temporary  injunction  and  the 
amount  of  the  bond  will  be  settled  upon  notice. 

Dated  at  Honolulu,  Territory  of  Hawaii,  this  9th 
day  of  September,  1947. 

/s/  J.  PRANK  McLaughlin, 

Judge.  [26] 
[Endorsed]:     Filed  Sept.  11,  1947.  [22] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

Findings  of  Fact: 

(1)  Hawaiian  Airlines,  Limited,  is  a  holder  of  a 
certificate  of  public  convenience  and  necessity  is- 
sued to  it  by  the  Civil  Aeronautics  Board  (Author- 
ity) on  June  19,  1939,  pursuant  to  Sec.  401(a)  of 
the  Civil  Aeronautics  Act  of  1938  as  amended,  49 
U.S.C.  481(a),  authorizing  it  to  engage  in  air  trans- 
portation in  the  transportation  of  passengers,  prop- 
erty and  mail  between  points  within  the  Territory 
of  Hawaii. 

(2)  Trans-Pacific  Airlines,  Ltd.,  is  an  air  car- 
rier and  an  American  citizen  within  the  meaning 
of  the  Civil  Aeronautics  Act  of  1938  as  amended, 
engaged  in  air  transportation,  carrying  persons  and 
property  between  points  within  the  Territory  of 
Hawaii  as  a  common  carrier  and  from  January  1, 
1947  to  September  11,  1947,  conducted  a  regular 
scheduled  daily  service  as  a  common  carrier  be- 
tween points  within  the  Territory  of  [82]  Hawaii 
without  having  a  certificate  of  public  convenience 
and  necessity  from  the  Civil  Aeronautics  Board. 

(3)  That  Trans-Pacific  Airlines,  Ltd.,  is  an  ir- 
regular air  carrier  having  a  Letter  of  Registration 
issued  to  it  by  the  Civil  Aeronautics  Board,  but 
during  the  period  January  1,  1947  to  September 
11,  1947,  has  not  operated  within  the  allowable 
limits  of  Sec.  292.1  of  the  Economic  Regulations  of 
the  Civil  Aeronautics  Board. 
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Conclusions  of  Law: 

(1)  That  Hawaiian  Airlines,  Limited,  being  the 
holder  of  a  certificate  of  j^ublic  convenience  and 
necessity  from  the  Civil  Aeronautics  Board  has  a 
limited  franchise  to  engage  in  air  transportation 
between  points  within  the  Territory  of  Hawaii 
which  rights  have  been  repeatedly  damaged  by  the 
unlawful  operations  of  Trans-Pacific  Airlines,  Ltd., 
in  the  conduct  of  its  regular  daily  scheduled  serv- 
ice between  points  within  the  Territory  of  Hawaii 
during  the  period  January  1,  1947  to  September 
11,  1947. 

(2)  That  Trans-Pacific  Airlines,  Ltd..  having  op- 
erated a  daily  scheduled  regular  service  from  Janu- 
ary 1,  1947  to  September  11,  1947,  in  violation  of 
Economic  Regulations  292.1,  Civil  Aeronautics 
Board,  has  not  operated  under  any  exemption  pur- 
suant to  Sec.  416  of  the  Civil  Aeronautics  Act  of  1938 
as  amended,  49  U.S.C.  496(b)  or  any  rule,  regulation 
or  order  of  the  Civil  Aeronautics  Board. 

(3)  That  Trans-Pacific  Airlines,  Ltd.,  during  the 
period  January  1,  1947  to  September  11,  1947,  has 
been  in  continuous  and  repeated  violation  of  Sec. 
401(a)  of  the  Civil  Aeronautics  Act  of  1938  as 
amended,  49  U.S.C.  481(a);  that  the  violations  by 
Trans-Pacific  Airlines,  Ltd.,  have  been  to  the  dam- 
age of  plaintiff,  Hawaiian  Airlines,  Limited,  which 
has  no  plain  adequate  or  complete  remedy  at  law. 

(4)  That  unless  permanently  enjoined,  the  con- 
tinued operations  of  defendant,  Trans-Pacific  Air- 
lines, Ltd.,  will  result  in  repeated  and  recurring 
injuries  to  plaintiff  and  plaintiff's  remedv  in  dam- 
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ages  is  inadequate;  tliat  this  court  has  jurisdic- 
tion to  enforce  hy  way  of  injunction  defendant's 
violations  of  Sec.  401  (a)  of  Civil  Aeronautics  Act  of 
1938  as  amended,  49  F.S.C.  481(a),  pursuant  to  Sec. 
1007(a)  of  the  Civil  Aeronautics  Act  of  1938  as 
amended,  49  U.S.C.  647. 

(5)  A  decree  permanently  enjoining  Trans-Pa- 
cific Airlines,  Ltd.,  from  future  violations  of  Sec. 
401(a)  of  the  Civil  Aeronautics  A<3t  of  1938  as 
amended,  will  be  signed  on  presentation. 

Dated:  Honolulu,  Hawaii,  November  10,  1947. 

/s/  J.  FRANK  McLaughlin, 

District  Judge. 
[Endorsed] :  Filed  Nov.  10,  1947.  [84] 


In  the  United  States  District  Court 
for  the  Territory  of  Hawaii 

HAWAIIAN   AIRLINES,   LIMITED, 

Plaintiff, 
vs. 

TRANS-PACFIC  AIRLINES,  INC.,  LTD., 

Defendant. 

DECREE 

The  above  cause  having  come  on  for  final  hear- 
ing, and  the  issues  having  been  tried  before  the 
court  without  a  jury  upon  the  complaint  of  Hawai- 
ian Airlines,  Limited,  plaintiff,  and  the  answer, 
counter   claim   and   cross   complaint   of   defendant, 
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Trans-Pacifie  Airlines,  Ltd.,  and  the  court  having 
entered  an  order  for  separate  trial  on  October  13 
1947,  of  the  original  complaint  for  injunction  and 
the  defendant's  answer,  and  having  severed  the 
counter  claim  and  cross  com23laint  of  Trans-Pa- 
cific Airlines,  Ltd.,  and  directed  that  the  trial  of 
the  cause  of  action  relating  to  injunctive  relief  pro- 
ceed upon  the  complaint  and  answer  and  that  a 
separate  judgment  be  entered  thereon  pursuant  to 
Rule  54,  and  the  court  having  heard  evidence  of 
the  parties  and  having  made  its  findings  of  fact  and 
•conclusions  of  law,  and  it  appearing  to  the  satisfac- 
tion of  the  court  that  defendant,  Trans-Pacific  Air- 
lines, Ltd.,  is  an  air  [86]  carrier  engaged  in  air 
transportation  as  a  common  carrier  for  hire  oper- 
ating a  regular  scheduled  daily  servi<!e  between 
points  within  the  Territory  of  Hawaii  from  Jan- 
uary 1,  1947  to  September  11,  1947,  without  having 
a  certificate  of  public  convenience  and  necessity  is- 
sued to  it  pursuant  to  Section  401(a)  of  the  Civil 
Aeronautics  A<3t  of  1938  as  amended,  49  U.S.C. 
481(a)  and  it  appearing  that  defendant  was  not 
operating  within  any  exemption  pursuant  to  Sec- 
tion 416  of  the  Civil  Aeronautics  Act  of  1938  as 
amended,  49  U.S.C.  496(b),  or  any  rule,  regulation 
or  order  of  the  Civil  Aeronautics  Board  and  it  fur- 
ther appearing  that  Hawaiian  Airlines,  Limited, 
plaintiff,  is  a  party  in  interest  and  will  suffer  dam- 
age and  recurring  damage  in  the  event  a  permanent 
injunction  is  not  granted  and  it  further  appearing 
that  tliis  court  has  jurisdiction  to  grant  the  relief 
l)rayed  for  pursuant  to  Section  1007(a)  of  the  Civil 
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Aeronautics  Act  of  1938  as  amended,  49  U.S.C.  647, 
and  that  plaintiff  is  entitled  to  the  issuance  of  a 
permanent  injunction  as  prayed  for, 

Now,  therefore,  it  is  ordered,  adjudged  and  de- 
creed : 

That  a  writ  of  permanent  injunction  issue  forth- 
with restraining  Trans-Pacific  Airlines  Ltd.,  de- 
fendant, its  officers,  agents,  servants,  employees, 
attorneys  and  those  persons  in  active  concert  or  par- 
ticipation with  them  who  receive  actual  notice  of 
the  order  by  personal  service  or  otherwise  [87] 

(1)  From  engaging  in  air  transportation  in  vio- 
lation of  Section  401(a)  of  the  Civil  Aeronautics 
Act  of  1938  as  amended,  49  U.S.C.  481(a)  ; 

(2)  From  holding  out  to  the  public,  expressly  or 
by  course  of  conduct,  that  it  conducts  air  operations 
of  greater  regularity  than  that  permitted  by  Eco- 
nomic Regulations  No.  292.1,  Civil  Aeronautics 
Board;  that  ''holding  out"  as  used  in  this  para- 
graph shall  include  advertisements  by  newspapers, 
radio,  magazines,  handbills,  signs  or  other  written 
or  oral  solicitation; 

(3)  This  injunction  will  not  prohibit  operations 
of  defendant  in  accordance  with  the  exemption 
granted  it  by  the  Civil  Aeronautics  Board  in  Eco- 
nomic Regulations,  Section  292.1  as  amended  June 
10,  1947,  exempting  irregular  air  carriers  as  author- 
ized by  Section  416  of  the  said  Act  (49  U.S.C. 
496(b) ;  provided,  however,  that  violation  of  said 
regulation  and  of  this  injunction  shall  be  deter- 
mined by  the  application  of  the  standard  of  regu- 
larity currently  adopted  by  the  Civil  Aeronautics 
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Board,  to  wit:  the  operation  of  aircraft  between 
points  or  within  the  Territory  of  Hawaii  in  air 
transportation  of  persons  and  property  regularly 
or  with  a  reasonable  degree  of  regularity,  which 
regularity  is  reflected  by  the  operation  of  a  single 
flight  per  week  on  the  same  day  of  each  week  be- 
tween the  same  two  points,  or  is  reflected  by  the  re- 
currence of  operations  of  two  round-trip  flights, 
or  flights  varying  from  two  to  three  or  more  such 
flights,  between  any  same  two  points  each  week  in 
succeeding  [88]  weeks,  without  there  intervening 
other  weeks  or  approximately  similar  periods  at 
irregular  but  frequent  intervals  during  which  no 
such  flights  are  operated  so  as  thereby  to  result 
in  appreciable  definite  breaks  in  service.  It  is  in- 
tended by  this  decree  to  require  irregularity  in 
service  between  any  such  points  but  not  to  preclude 
the  operation  of  more  than  one  or  two  such  flights 
in  any  given  week,  nor  to  prescribe  any  special 
maximum  limitation  upon  the  number  of  flights 
which  may  be  performed  in  any  one  week,  if  in- 
frequency  and  irregularity  of  service  is  otherwise 
achieved  through  variations  in  number  of  flights 
and  intervals  between  flights  and  through  frequent 
and  extended  definite  breaks  in  service.  The  word 
^^ point"  is  herein  definied  as  an  airport  and  all 
territory  in  a  25-mile  radius; 

(4)  Leave  to  apply  for  a  modification  of  this  de- 
cree and  the  writ  issued  in  pursuance  hereof  is 
hereby  granted  either  party  in  the  event  the  Civil 
Aeronautics  Board  shall  hereafter  modify  or  re- 
scind the  aforesaid  regulations  or  its  interpreta- 
tion placed  thereon  by  said  agency; 
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(5)  Jurisdiction  of  this  cause  is  retained  for  the 
purpose  of  giving  full  effect  to  this  decree  and  for 
the  purpose  of  making  such  further  and  other  or- 
ders and  decrees  or  taking  such  further  action,  if 
any,  as  may  become  necessary  or  appropriate  to 
carry  out  and  enforce  this  decree. 

Dated:  Honolulu,  Hawaii,  November  10,  1947. 

/s/  J.  FRANK  McLaughlin, 

Judge,  United  States  District 
Court,  Territory  of  Hawaii. 

[Endorsed] :  Filed  Nov.  10,  1947.  [89] 


[Title  of  District  Court  and  Cause.] 

WRIT  OF  PERMANENT  INJUNCTION 

The  President  of  the  United  States  of  America  to 
Trans-Pacific  Airlines,  Ltd.,  its  officers,  agents, 
servants,  employees,  attorneys  and  those  per- 
sons  in   active   concert   or   participation    with 
them  who  receive  actual  noti'Ce  hereof  by  per- 
sonal service  or  otherwise,  Greeting : 
Whereas,  this  court  on  November  10,  1947,  en- 
tered its  decree  finding  that  Trans-Pacific  Airlines, 
Ltd.,  is  an  air  carrier  engaged  in  air  transporta- 
tion as  a  common  carrier  for  hire  which  during 
the  period  January  1,  1947  to  September  11,  1947, 
operated  a  regular  scheduled  daily  service  between 
points    within   the    Territory    of    Hawaii    without 
having    a    certificate    of    public    <?onvenience    and 
necessity  issued  to  it  pursuant  to  Section  401(a) 
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of  the  Civil  Aeronautics  Act  of  1938  as  amended, 
49  U.S.C.  481(a)  ;  and  that  said  defendant  was  not 
operating  within  any  exemption  pursuant  to  Sec- 
tion 416  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  49  U.S.C.  496(b),  or  under  any  [91]  rul- 
ing, regulation  or  order  of  tlie  Civil  Aeronautics 
Board  and  it  further  appearing  that  Hawaiian  Air- 
lines, Limited,  plaintiff,  is  a  party  in  interest  and 
has  suffered  great  damage  and  recurring  damage 
as  a  result  of  defendant's  unlawful  operations  and 
will  continue  to  suffer  recurring  damage  unless  de- 
fendant is  permanently  enjoined  from  its  unlaw- 
ful operations,  and  the  court  having  found  that  it 
has  jurisdiction  to  grant  the  relief  prayed  for  pur- 
suant to  Se<^tion  1007(a)  of  the  Civil  Aeronautics 
Act  of  1938  as  amended,  49  U.S.C.  647; 

Now  therefore  you  and  each  of  you  are  hereby 
permanently  enjoined  and  restrained  until  further 
order  of  this  court  from  doing  or  omitting  to  do 
any  of  the  following  acts: 

(1)  From  engaging  in  air  transportation  in  vio- 
lation of  section  401(a)  of  the  Civil  Aeronautics 
Act  of  1938  as  amended,  49  U.S.C.  481(a) ; 

(2)  From  holding  out  to  the  public,  expressly  or 
by  course  of  conduct,  that  it  conducts  air  opera- 
tions of  greater  regularity  than  that  ])ermitted  by 
Economic  Regulations  No.  292.1,  Civil  Aeronautics 
Board;  that  ''holding  out"  as  used  in  this  para- 
graph shall  in<3lude  advertisements  by  new^spapers, 
radio,  magazines,  handbills,  signs  or  other  written 
or  oral  solicitation; 
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(3)  This  injunction  will  not  prohibit  operations 
of  defendant  in  accordance  with  the  [92]  exemption 
granted  it  by  the  Civil  Aeronautics  Board  in  Eco- 
nomic Regulations,  section  292.1  as  amended  June 
10,  1947,  exempting  irregular  air  carriers  as  au- 
thorized by  section  416  of  said  Act  (49  IJ.S.C. 
496(b)  )  ;  provided,  however,  that  violations  of  said 
regulation  and  of  this  injunction  shall  be  deter- 
mined by  the  application  of  the  standard  of  regu- 
larity currently  adopted  by  the  Civil  Aeronautics 
Board,  to  wit:  the  operation  of  aircraft  between 
points  or  within  the  Territory  of  Hawaii  in  air 
transportation  of  persons  and  property  regularly 
or  with  a  reasonable  degree  of  regularity,  which 
regularity  is  reflected  by  the  operation  of  a  single 
flight  per  Aveek  on  the  same  day  of  each  week  be- 
tween the  same  two  points,  or  is  reflected  by  the  re- 
currence of  operations  of  two  round-trip  flights,  or 
flights  varying  from  two  to  three  or  more  such 
flights,  between  any  same  two  points  each  week  in 
succeeding  weeks,  without  there  intervening  other 
weeks  or  approximately  similar  period  at  irregular 
but  frequent  intervals  during  which  no  such  flights 
are  operated  so  as  thereby  to  result  in  appreciable 
definite  breaks  in  service.  It  is  intended  by  this 
injunction  to  require  irregularity  in  service  between 
any  such  points  but  not  to  preclude  the  operation 
of  more  than  one  or  two  such  flights  in  any  given 
week,  nor  to  prescribe  any  special  maximum  limi- 
tation upon  the  number  of  flights  which  may  be 
performed  in  any  one  week,  if  infrequency  and  ir- 
regularity of  service  is  otherwise  achieved  through 
variations  in  numbers  of  flights  and  [93]  intervals 
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between  flights  and  through  frequent  and  extended 
definite  breaks  in  service.  The  word  ^^ point"  is 
herein  defined  as  an  airport  and  all  territory  in  a 
25-mile  radius. 

Hereof  fail  not  at  your  peril. 

Witness  the  Honorable  J.  Frank  McLaughlin, 
Judge,  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii,  and  the  seal  of  said  court  this 
10th  day  of  November,  1947. 

[Seal]        /s/  WM.  P.  THOMPSON,  JR., 

Clerk. 

Let  the  foregoing  Writ  issue. 

/s/  J.  PRANK  McLaughlin, 

District  Judge.   [94] 

LTnited  States  Marshal's  Office 

MARSHAL'S  RETURN 

The  within  Writ  of  Permanent  Injunction  was 
received  by  me  on  the  10th  day  of  November,  A.  D. 
1947,  and  is  returned  executed  this  10th  day  of 
November,  A.  D.  1947  by  leaving  with  Ellen  Kondo, 
Secretary  to  Ruddy  P.  Tongg,  known  to  me  to  be 
the  President  of  the  Trans-Pacific  Airlines,  Ijtd., 
a  true  copy  of  Writ  of  Permanent  Injunction. 
/s/  OTTO  P.  HEINE, 

United  States  Marshal,. 
District  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  this  12th  day  of  Novem- 
ber, A.  D.  1947.  [95] 
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In  the  United  States  District  Court  for  the 
Territory  of  Hawaii 

Civil  No.  817 

HAWAIIAN  AIRLINES,  LIMITED, 

Plaintiff, 

vs. 

TRANS-PACIFIC  AIRLINES,  LTD., 

Defendant  and  Third  Party  Plaintiff, 

vs. 

INTER-ISLAND  STEAM  NAVIGATION  COM- 
PANY, LIMITED, 

Third  Party  Defendant. 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 

OF  APPEALS 

Notice  is  hereby  given  that  Trans-Pacific  Airlines, 
Ltd.,  defendant,  and  third  party  plaintiff,  above 
named,  hereby  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  order  of 
permanent  injunction  entered  in  this  action  on 
November  10,  1947. 

Dated :  Honolulu,  T.  H.,  November  20,  1947. 
/s/  SAI  CHOW  DOO, 
/s/  FREDERICK  L.  HEWITT, 
/s/  COATES  LEAR, 

Attorneys  for  Appellants. 
FONG,  MIHO  &  CHOY, 
By  /s/  HIRAM  L.  FONG, 

Attorneys  for  Appellants. 

[Endorsed]:     Filed  Nov.  20,  1947.  [115] 


24  Trans-Pacific  Airlines,  Ltd,  vs. 

[Title  of  District  Court  and  Cause.] 

J30ND  OX  APPEAL 

Know  All  Men  By  These  Presents:  That  we, 
Trans- Pacific  Airlines,  J^td.,  a  Hawaiian  corpora- 
tion of  Honolulu,  Territory  of  Hawaii,  as  principal 
and  Norman  Nip  and  Howard  Chun  of  Honolulu, 
Territory  of  Hawaii  as  sureties,  are  held  and  firmly 
bound  unto  Hawaiian  Airlines,  Limited  and  Inter- 
Island  Steam  Navigation  Company,  Ltd.,  Hawaiian 
corporations,  of  Honolulu,  Territory  of  Hawaii,  in 
the  penal  sum  of  Two  Hundred  and  Fifty  Dollars 
($250.00)  for  the  payment  of  which,  well  and  truly 
to  be  made  to  the  said  Hawaiian  Airlines,  Limited 
and  Inter-Island  Steam  Navigation  Company,  Ltd., 
the  said  Trans-Pacific  Airlines,  Ltd.,  as  principal 
and  Norman  Nip  and  Howard  Chun  as  sureties  by 
these  presents  do  bind  themselves,  their  respective 
successors,  heirs,  executors  and  assigns,  jointly  and 
severally,  and  firmly  by  these  presents.  The  condi- 
tion of  this  obligation  is  such  that  whereas  the  above 
bounden  [117]  principal  has  filed  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  order  of  permanent  injunc- 
tion entered  in  the  above  entitled  cause  by  the 
United  States  District  Court  for  the  Territory  of 
Hawaii ; 

Now,  Therefore,  if  the  said  principal  shall  prose- 
cute its  appeal  with  effect  and  pay  all  costs  if  it 
fails  to  sustain  said  appeal  then  this  obligation  shall 


Hawaiian  Airlines,  Ltd.  25 

be  void,  otherwise  it  sliall  remain  in  niil  force  and 
effect. 

In  Witness  Whereof,  the  said  Trans-Pacific  Air- 
lines, Ltd.,  has  caused  these  presents  to  be  executed 
by  its  duly  authorized  officers  and  its  corporate  seal 
to  be  affixed  hereto,  and  the  said  Norman  Nip  and 
Howard  Chun  have  hereunto  set  their  hands  this 
19th  day  of  November,  1947. 

[Seal]  TRANS-PACIFIC  AIRLINES, 

LIMITED, 

By  /s/  RUDDY  P.  TONGG, 
President. 

By  /s/  SAI  CHOW  DOO, 
Treasurer, 

Principal. 

/s/  NORMAN  NIP, 
A/  HOWARD  CHUN, 
Sureties.  [118] 

AFFIDAVIT  OF  SURETIES 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Norman  Nip  and  Howard  Chun  being  first  duly 
sworn,  each  for  himself  and  not  for  the  other,  under 
oath  deposes  and  says:  That  they  are  sureties  on 
the  foregoing  bond ;  that  they  are  residents  of  Hono- 
lulu, Territory  of  Hawaii,  and  have  property  sit- 
uated within  said  Territory  subje<3t  to  execution  and 
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that  they  are  worth  in  such  property  more  than 
double  the  amount  of  the  penalty  specified  in  said 
bond  over  and  above  all  their  just  debts  and  liabili- 
ties and  property  exempt  from  execution. 

/s/  NORMAN  NIP, 

/s/  HOWARD  CHUN. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  November,  1947. 

/s/  TAl  QUAN  CHING, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  expires  June  30,  1949. 

[Endorsed]:     Filed  Nov.  20,  1947.  [119] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
for  the  District  of  Hawaii: 

Please  prepare  and  certify  a  transcript  of  the 
complete  record  and  all  the  proceedings  and  evi- 
dence in  this  case  to  be  filed  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  upon  the  appeal  herein. 
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Dated:  Honolulu,  T.  II.,  this  31st  day  of  January, 
1948. 

/s/  SAI  CHOW  DOO, 
/s/  COATES  LEAR, 

Attorneys  for  Trans-Pacific 
Airlines,  Ltd. 
Of  Counsel: 

FONG,  MIHO  &  CHOY, 
PEEDERICK  L.  HEWITT, 
Alakea  and  King  Streets, 
Honolulu,  T.  H., 

[Endorsed] :     Piled  Jan.  31,  1948.  [123] 


In  the  United  States  District  Court  for  the 
Territory  of  Hawaii 

Civil  No.  817 

HAWAIIAN  AIRLINES,  LIMITED, 

Plaintiff, 

vs. 

TRANS-PACIPIC  AIRLINES,  LIMITED, 

Defendant  and  Third  Party  Plaintiff, 

vs. 

INTER-ISLAND  STEAM  NAVIGATION  COM 
PANY,  LIMITED, 

Third  Party  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

In  the  above-entitled  matter,  held  in  the  U.   S. 
District  Court,  Honolulu,  T.  H.,  on  October  13,  1947. 
Before:  Hon.  J.  Frank  McLaughlin, 
Judge. 
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Appearances : 

J.  Garner  Anthony,  Esq.,  appearing  for  Hawaiian 
Airlines,  Ltd.,  and  Inter-Island  Steam  Navigation 
Co.,  Ltd. ; 

William  F.  Quinn,  Esq.,  appearing  for  Hawaiian 
Airlines,  Ltd.,  and  Inter-Island  Steam  Navigation 
Co.,  Ltd.;  [126] 

Frederick  L.  Hewitt,  Esq.,  appearing  for  Trans- 
Pacific  Airlines,  Ltd. ; 

Coates  Lear,  Esq.,  appearing  for  Trans-Pacific 
Airlines,  Ltd.; 

Sai  Chow  Doo,  Esq.,  appearing  for  Trans-Pacific 
Airlines,  Ltd.; 

Fong,  Miho  &  Choy,  Attorneys-at-Law,  appearing 
for  Trans-Pacific  Airlines,  Ltd. ; 

Edward  A.  Towse,  Esq.,  Assistant  United  States 
Attorney,  appearing  on  behalf  of  the  Civil  Aero- 
nautics Board  as  Amicus  Curiae.    [127] 

PROCEEDINGS 

The  Clerk:  Civil  No.  817,  Hawaiian  Airlines, 
Limited,  Plaintiff,  versus  Trans-Pacific  Airlines, 
Limited,  Defendant;  case  called  for  trial  on  com- 
plaint filed  therein. 

The  Court :    Are  the  parties  ready  ? 

Mr.  Anthony:    The  Plaintiff  is  ready. 

Mr.  Hewitt:    Ready,  your  Honor. 

The  Court:  On  Thursday,  when  we  had  under 
consideration  the  motions  in  relation  to  the  anti- 
trust phase  of  this  case,  I  notified  comisel,  after 
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listening  to  their  arguments,  that  I  would  take  the 
matter  under  advisement  and  announce  on  Monday 
what  my  ruling  would  be.  I  have  checked  into  the 
authorities  and  read  those  that  counsel  have  called 
to  my  attention,  and  as  a  result  thereof  and  in  view 
of  the  nature  of  the  cross-claim  and  counter-claim 
filed  herein  I  am  going,  under  Rule  13(h),  to  order 
that  the  Inter-Island  Steam  Navigation  Company, 
Limited,  be  brought  in  as  a  party  Defendant.  I  do 
that  in  order  that  in  this  one  litigation  all  issues  may 
be  resolved  and  in  view  of  the  nature  of  the  counter- 
claim it  is  not  possible,  as  the  allegations  now  stand 
and  which  must  for  present  purposes  be  taken  as 
true,  to  do  complete  relief  in  the  premise  without 
bringing  in  the  Inter-Island  Corporation. 

Accordingly,  I  will  direct  that  an  appropriate 
summons  issue  to  that  third  party  Defendant,  and 
that  new  and  proper  service  be  made  upon  it.  [131] 

Mr.  Anthony:  Your  Honor,  we  waive  the  issu- 
ance of  any  further  summons.  Just  the  ruling  of 
the  Court — as  I  told  your  Honor,  I  was  concerned 
with  the  validity  of  it. 

The  Court :    Very  well. 

Mr.  Anthony:  We  will  consider  that  the  Inter- 
Island  Steam  Navigation  Company,  the  President 
of  which  is  here,  has  been  served. 

The  Court:    And  will  you  represent  it  also? 

Mr.  Anthony:    Yes,  your  Honor. 

The  Court:  Very  well.  We  now,  then,  proceed 
this  morning  to  a  trial  on  the  merits  of  that  original 
phase  of  this  case  which  we  have  called  the  injunc- 
tion phase.     And  I  have  just  a  few  minutes  ago 
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signed  an  Order,  confirming  an  oral  Order  hereto- 
fore made,  separating  the  trials. 

Mr.  Hewitt:  Your  Honor,  I'd  like  to  make  a 
motion  that  the  law  firm  of  Fong,  Miho  and  Ghoy 
make  an  appearance  in  this  case  as  attorneys,  addi- 
tional attorneys  for  the  Defendant. 

The  Court:    Very  well. 

Mr.  Hewitt:  And  before  Plaintiff  begins  to  put 
in  his  case,  your  Honor,  I  have  several  matters  I 
would  like  to  take  up,  again  going  to  the  jurisdic- 
tion of  this  matter.  If  it  pleases  the  Court,  I  would 
like  to  go  ahead  now,  or  whenever  it  is  convenient 
to  the  Court. 

The  Court:  Well,  I  take  it  that  you  are  going 
to  make  some  oral  motions,  is  that  it?  [132] 

Mr.  Hewitt:    That's  correct,  your  Honor,  yes. 

The  Court :    All  right.    Let  us  hear  w^hat  they  are. 

Mr.  Hewitt:  Under  the  Federal  Rules  of  Civil 
Procedure,  Rule  12(h),  it  states  as  foUow^s — if  it 
pleases  the  Court,  I'd  like  to  read  this  into  the  rec- 
ord, 12(h),  part  two: 

''That,  whenever  it  appears  by  suggestion  of 
the  parties  or  otherwise  that  the  court  lacks 
jurisdiction  of  the  subject  matter,  the  court 
shall  dismiss  the  action." 

On  that  basis  I  wish  to  make  a  motion  to  dismiss 
the  Complaint  and  vacate  the  Preliminary  Injunc- 
tion upon  the  following  grounds : 

Trans-Pacific,  the  Defendant  in  this  matter,  is 
exempt  from  Section  401  of  the  Civil  Aeronautics 
Act.    Section  401  is  also  49  U.  S.  Code  Supplement 
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481.  I'd  like  to  read  that  section,  your  Honor,  in 
order  to  lay  a  foundation  for  what  I  have  to  say 
further  regarding  it. 

''No  air  carrier  shall  engage  in  any  air  trans- 
portation unless  there  is  in  force  a  certificate 
issued  by  the  Board  authorizing  such  air  carrier 
to  engage  in  such  transportation." 

I  wish  to  call  particularly  to  the  Court's  attention — 

The  Court :    Excuse  me.    Forty-nine  what  ? 

Mr.  Hewitt:     That's  49,  481. 

The  Court :    Yes. 

Mr.  Hewitt:  That  is  the  section  that  the  Plain- 
tiff [133]  is  proceeding  under.  That  section  says 
nothing  about  a  Certificate  of  Public  Convenience 
and  Necessity.  It  says  except  as  to  air  transporta- 
tion. In  other  words,  no  one  could  operate  any 
kind  of  air  transportation  without  a  Certificate  of 
Public  Convenient  and  Necessity^  except  as  provided 
in  Section  416.  Now,  before  I  get  to  416,  I'd  like 
to  mention  what  it  says  in  Section  292.1  of  thei 
Economic  Regulations.  If  you  haven't  a  copy  of 
that,  your  Honor 

The  Court:  I  had  seen  it  many  times  and  there 
is  a  copy  available  in  the  pleadings  here. 

Mr.  Hewitt:  Before  reading  Section  292.1,  I'd 
like  to  go  back  to  401  agaiii  for  a  moment  and  point 
out  that  it  was  the  original  intention  of  Congress 
that  no  air  carrier  could  operate  any  kind  of  air 
carrier  service  unless  they  had  a  Certificate  of  Con- 
venience and  Necessity.  It  was  not  the  intention 
to  avoid  certificates  of  other  type.    In  other  words, 
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if  you  read  the  sections  togethe]',  416  and  401,  you 
will  find  tliat  416  specifically  gives  the  Board  a 
right  to  exempt  certain  carriers.  So  401  doesn't 
mean  exactly  what  it  says. 

Section  292.1  is  a  specific  exemption  under  416(b), 
Section  416(b),  which  is  also  known  as  49  U.  S. 
Code  496.  It  reads  as  follows;  paragraph  ^^c"  of 
Section  292.1  of  the  regulations  states: 

**  Except  as  otherwise  provided  in  this  sec- 
tion, [134]  Irregular  Air  Carriers  shall  be 
exempt  from  all  provisions  of  Title  IV  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended, 
other  than  the  following: 

(i)     Subsection     401(1)      (Compliance     with 

Labor  Legislation)  ; 
(ii)     Section  403  (Tariffs)  ; 
(iii)     Subsection   404(a)    (Carrier's   Duty   to 

Provide  Service,  etc.)  " 

It  should  be  particularly  noted  that  Section  292.1, 
which  is  issued  pursuant  to  Section  416(b)  of  the 
Civil  Aeronautics  Act,  provides  that  certain  air  car- 
riers shall  be  specifically  exempt.  This  air  carrier — 
we  do  not  deny  that  Trans-Pacific  is  an  air  carrier. 
We  admit  that.  It  has  a  specific  exemption  to  oper- 
ate under  401  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended. 

The' certificate  of  exemption  held  by  Trans-Pacific 
Airlines  has  never  been  questioned  by  the  Board  or 
by  anyone  else. 
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I'd  like  to  read  Section  416(b),  if  it  pleases  the 
Court,  in  order  that  it  may  be  read  into  the  record. 
Section  ^^b"  states  as  follows: 

' '  The  Authority,  from  time  to  timie  and  to  the 
extent  necessary  *  *  *" 

That  is  496,  your  Honor. 

u*  *  4f  j^^y  (except  as  provided  in  paragraph 
(2)  of  this  [135]  subsection)  exempt  from  the 
requirements  of  this  title  or  any  provision 
thereof,  or  any  rule,  regulation,  term,  condition, 
or  limitation  prescribed  thereunder,  any  air 
carrier  or  class  of  air  carries,  if  it  finds  that 
the  enforcement  of  this  title  or  such  provision, 
or  such  rule,  regulation,  term,  condition,  or 
limitation  is  or  would  be  an  undue  burden  on 
such  air  carrier  or  class  of  air  carriers  by  rea- 
son of  the  limited  extent  of,  or  unusual  circum- 
stances affecting,  the  operations  of  such  air 
carrier  or  class  of  air  carriers  and  is  not  in  the 
public  interest." 

That  is  exactly  what  the  Civil  Aeronautics  Board 
did  here.  It  exempted  a  class  of  air  carriers  from 
operation  of  401  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended.  Now,  it  is  interesting  to  note  that 
paragraph  3  of  the  Complaint  of  the  Plaintiff  states 
as  follows : 

'^Defendant,  Trans-Pacific  Airlines,  Ltd.,  is 
an  air  carrier  within  the  meaning  of  the  Civil 
Aeronautics  Act  of  1938  as  amended  and  is  now 
engaged  in  air  transportation  carrying  persons 


34  Trans-Pacific  Airlines,  Ltd,  vs, 

and  property  between  points  within  the  Terri- 
tory of  Hawaii  by  air  as  a  common  carrier 
and  since  January  1,  1947,  lias  continuously 
engaged  in  such  transportation  without  having 
a  certificate  of  public  convenience  and  [136] 
necessity  from  the  Civil  Aeronautics  Board  re- 
quired under  Section  401  of  the  Civil  Aeronau- 
tics Act  of  1938  as  amended." 

That  is  a  gross  misstatement  of  fact.  It  is  not 
necessary  for  an  air  carrier  to  have  a  Certificate  of 
Public  Convenience  and  Necessity,  as  I  believe  I 
have  been  able  to  point  out  under  this  rule.  This  air 
carrier  is  not  required  to  have  a  Certificate  of  Public 
Convenience  and  Necessity  any  more  than  several 
hundred  other  air  carriers  operating  under  this  spe- 
cific exemption.  The  exemption  is  very  clear.  The 
Board  has  the  power.  It  was  given  the  power  by 
Congress  to  exempt  air  carriers,  and  it  has  exempted 
this  air  carrier  from  the  provisions  of  Section  401. 
Now,  we  have  been  charged 

The  Court:  Excuse  me.  Don't  you  have  to  read 
paragraphs  3  and  4  together? 

Mr.  Hewitt:  I  will  get  to  paragraph  4,  your 
Honor,  in  just  a  minute.  That  is  also  very  inter- 
esting. Paragraph  4 — I  will  read  it  into  the  record 
so  that  we  can  get  them  together,  if  it  pleases  the 
Court. 

^'That  Defendant  now  conducts  a  regularly 
scheduled  air  carrier  service  between  points 
within  the  Territory  of  Hawaii  in  violation  of 
the  Civil  Aeronautics  Act  of  1938  to  the  great 
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damage  of  Plaintiff  the  holder  of  a  Certificate 
of  Public  Convenience  and  Necessity  [137] 
issued  pursuant  to  said  Act."- 

Now,  I'd  like  to  refer  back  to  Section  401.  Al- 
though the  allegation  in  paragraph  4  of  the  Com- 
plaint makes  no  statement  as  to  401,  it  merely  says 
the  Aeronautics  Act  of  1938,  paragraph  401  does 
not  say  anything  about  scheduled  operations  or  non- 
scheduled  operations.  It  says  any  operations.  Cer- 
tainly paragraph  4  can't  refer  to  401.  If  it  refers 
to  anything,  it  refers  to  a  regulation,  292.1.  It  can't 
refer  to  401  as  far  as  scheduled  operations  are  con- 
cerned, because  nothing  is  stated  there.  It  makes  no 
reference  to  scheduled  operations  or  any  other  kind 
of  operations.  All  it  says  is  that  no  air  carrier  shall 
engage  in  any  air  transportation.  That  means  all 
types  of  air  transportation. 

I  think  personally,  your  Honor,  that  the  Com- 
plaint should  fail  on  that  ground  alone.  There  is 
no  reference  made  to  it.  The  Civil  Aeronautics  Act 
of  1938  is  all-inclusive.  It  certainly  it  not  required 
that  under  the  Civil  Aeronautics  Act  of  1938  that 
this  Defendant  should  have  any  thing  other  than  it 
has.  They  are  pleading  in  this  Complaint  that  we 
should  have  a  certificate  of  Public  Convenience  and 
Necessity  as  required.  That  is  not  ihe  case,  your 
Honor.  What  the  Court  is  doing  here  is  trying  to 
enforce  401(a).  The  Plaintiff  has  not  asked  in  his 
Complaint  that  you  enforce  401(a).  I  think  it  is 
very  clear.  He  [138]  talks  about  the  Civil  Aero- 
nautics Act  of  1938.    He  doesn't  say  anything  about 
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401(a).  It  would  be  very  interesting,  I  think,  your 
Honor,  also  to  call  your  attention  to  the  Section 
401(a)  and  also  292.1  of  the  Economic  Regulations. 
What  the  Court  has  been  trying  to  do  here  is  not 
to  enforce  anything  but  the  regulations.  And  we 
contend,  your  Honor,  that  the  re2.Tilations  are  some- 
thing  that  was  made  by  the  Civil  Aeronautics 
Authority  and  should  be  enforced  by  them.  In  other 
words,  this  Court  is  faced  with  one  thing,  whether 
or  not  there  has  been  a  violation.  Personally,  and 
looking  at  the  Act  itself,  reading  all  the  sections 
together,  it  doesn't  say  that  the  Court  has  powder  to 
determine  what  a  violation  of  a  regulation  is. 

I  would  like  to  call  your  attention  to  Section  1007, 
your  Honor,  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  and  I  would  like  to  read  part  of  it  into 
the  record. 

The  Court :    What  is  the  U.S.C.  ? 

Mr.  Hewitt:     Forty-nine,  U.  C.  Code,  647. 

The  Court:    All  right. 

Mr.  Hewitt: 

'^If  any  person  violates  any  provision  of  this 
Act,  or  any  rule,  regulations,  requirement,  or 
order  thereunder,  or  any  term,  condition,  or 
limitation  of  any  certificate  or  permit  issued 
under  this  Act,  the  Authority,  its  duly  author- 
ized agent,  or,  in  the  case  of  a  violation  of 
Section  401(a)  of  this  [139]  Act,  any  party  in 
interest,  may  apply  to  the  District  Court  of  the 
United  States,  for  any  district  wherein  such 
person  carries  on  his  business  or  wherein  the 
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violation  occurred,  for  the  enforcement  of  such 
■provision  of  this  Act,  or  of  such  rule,  regula- 
tion, requirement,  order,  term,  condition,  or 
limitation;  and  such  court  shall  have  jurisdic- 
tion to  enforce  obedience  thereto  by  a  writ  of 
injunction  or  other  process,  mandatory  or  other- 
wise, restraining  such  person,  his  officers, 
agents,  employees,  and  representatives,  from 
further  violation  of  such  provision  of  this  Act 
or  of  such  rule,  regulation,  requirement,  order, 
term,  condition,  or  limitation,  and  enjoining 
upon  them  obedience  thereto." 

What  that  is  trying  to  say  is  this ;  I  tried  to  point 
this  out  once  before  and  I'd  like  to  try  and  point  it 
oui  more  clearly.  Under  Section  401  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  the  Board  is 
granted  certain  rights  to  exempt  from  operation  or 
from  requirement  under  401  for  a  Certificate  of 
Public  Convenience  and  Necessity.  They  issue  regu- 
lations. Whether  or  not  the  regulations  are  adhered 
to  or  not  is  not  the  question  before  the  Court.  The 
question  before  the  Court  is  whether  or  not  there 
has  been  a  violation  of  Section  401.  And  that  ques- 
tion can  be  raised  properly,  very  properly,  if  in  this 
example  there  was  a  [140]  prim^a  facie  violation.  In 
other  words,  if  an  air  carrier  had  no  exemption 
under  401,  or  under  416(b)  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  or  there  had  been  a  deter- 
mination by  the  Civil  Aeronautics  Board  who  has 
primary  jurisdiction  over  such  matters,  that  there 
had  in  fact  been  a  violation,  then  the  Court,  any 
District  Court  under  Section  1007  of  the  Civil  Aero- 
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nautics  Act  of  1938,  as  amended,  has  the  power  and 
the  jurisdiction  to  enforce  that.  There  is  nothing 
in  the  Act  that  says  that  the  Court  shall  have  power 
to  determine  what  a  regulation  is.  As  I  state  again, 
a  regulation  is  something  that  has  been  laid  down 
by  the  Board.  There  is  nothing  in  401  that  says 
that  an  air  carrier  shall  be  scheduled  or  non- 
scheduled,  or  any  other  air  carrier.  He  shall  not 
engage  in  air  transportation.  And  that's  all  that 
401  says. 

Now,  416  says  we'll  exempt  certain  of  these  oper- 
ators. They  have  the  power  and  they  have  done  it. 
This  Defendant  is  exempt.  They  are  operating 
under  Section  292.1.  The  question  before  the  Court 
is  the  determination  of  a  violation  under  401,  not 
an  interpretation  of  292.1. 

I'd  like  also  to  call  the  Court's  attention  to  a  case 
which  has  some  bearing  on  this.  There  has  been 
very  little  law  on  this  point.  In  fact,  it  is  a  new 
piece  of  law  as  far  as  aeronautics  is  concerned.  I 
remember  a  discussion  on  the  Alaska  case,  Alaska 
Air  Transportation,  Inc.,  versus  Alaska  [141]  Air- 
plane Charter  Company,  and  I'd  like  to  read  por- 
tions of  the  Court's  opinion.  I  believe  you  have  a 
copy  of  it,  haven't  you? 

The  Court:    This  is  the  same  Alaskan  case? 

Mr.  Hewitt :    The  same  Alaskan  case. 

The  Court :    All  right. 

Mr.  Hewitt:  The  Court  said:  '* Defendant  admits 
that  it  is  engaged  in  carrying  persons  and  property 
by  air  for  hire,  and  that  it  has  not  obtained  a  cer- 
tificate, but  denies  that  it  is  a  common  carrier." 
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The  Court  further  states: 

^'The  evidence  further  disclosed  that  the 
operation  of  the  Defendant  was  entirely  non- 
scheduled,  confined  to  so-called  charter  flights 
by  one  10-pIace  and  two  2-place  airplanes." 

The  Court  further  stated  as  follows: 

''The  Defendant  admitted  at  the  hearing  that 
it  had  no  Certificate  of  Public  Convenience  and 

Necessity  and  was  not  exempted  from  such  re- 
quirement under  Section  416(b)." 

All  right.  The  cases  are  not  parallel,  yet  it  was 
made  to  believe  that  they  were.  Now,  the  sole  point 
in  the  Alaska  case  was  whether  or  not  we  were  an  air 
carrier  or  not.  We  don't  say  we  are  not  an  air 
carrier.  In  fact,  as  I  stated  a  few  moments  ago, 
we  admit  that  we  are  an  air  carrier,  and  we  are 
under  Section  292.1.  There  is  no  question  about  it. 
Now,  the  only  thing  that  the  Court  could  do  in 
the  [142]  Alaska  case  was  to  take  jurisdiction. 
There  was  a  prima  facie  violation  upon  a  few  facts, 
a  showing  of  very  few  facts.  It  showed  absolutely 
that  the  Defendant  not  only  didn't  have  a  certificate, 
which  I  again  state  is  a  Certificate  of  Public  C^on- 
venience  and  Necessity,  but  he  also  didn't  have  any 
exemption.  He  didn't  have  anything.  And  he  was 
operating  airplanes.  That  is  a  Prima  facie  violation 
of  Section  401  in  that  he  had  no  certificate  of  any 
kind.  It  doesn't  state  anything  in  401.  I  repeat 
it  again,  about  scheduled  or  non-scheduled  opera- 
tions. It  certainly  is  not  analogous  to  this  case. 
Here  this   Defendant  not  only  has   an  exemption 
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under  416(b)  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  but  he  also  has  certain  other  privileges. 
He  has  got  to  comply  with  the  Act.  He  has  got  to 
comply  with  C.A.R.  42,  w^hich  pertains  to  the  safety 
operations.  In  fact,  he  has  to  comply  with  prac- 
tically all  the  sections  of  the  Act. 

I'd  like  to  call  to  the  Court's  attention  what  we 
call  the  Adler  case,  which  is  in  41  Federal  Supple- 
ment, page  366 

The  Court:  I  read  that  this  morning  when  you 
caused  it  to  be  sent  in  to  me. 

Mr.  Hewitt:  Well,  I  didn't  intend  that  you 
should  read  it  when  I  sent  it  in.  In  fact,  I  wanted 
to  give  it  to  the  Clerk.  But  I'd  like  to  read  part 
of  it  in  the  record.  I  wanted  to  have  it  available  to 
you.  That  goes  to  the  primary  [143]  jurisdiction. 
We  claim  in  this  case  that  the  Court  has  no  juris- 
diction, that  the  primary  jurisdiction  rests  with  the 
Civil  Aeronautics  Board.  The  Adler  case  was  a 
very  clear  case  on  that  point. 

The  Court:  It  is  entirely  different,  though,  isn't 
it?  That  involves  somebody  complaining  because 
they  didn't  maintain  a  schedule. 

Mr.  Hewitt:  That's  right.  But  w^hether  it  is  in 
the  reverse  or  not  doesn't  really  make  any  differ- 
ence.   It  lays  down  the  law  of  primary  jurisdiction. 

The  Court:  Well,  that  may  be  a  sound  principle 
except  where  a  statute  such  as  this  one  in  one  par- 
ticular area  gives  the  Court  concurrent  jurisdiction 
with  the  Board. 

Mr.  Hewitt:  Well,  it  gives  them  concurrent 
jurisdiction,  your  Honor,  but  it  gives  it  in  terms 
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of  a  violation.  It  doesn't  say  that  the  Court  can 
interpret  a  violation.  It  makes  no  reference  in  any 
of  the  parts  of  the  Civil  Aeronautics  Act  that  a  line 
can  operate  a  scheduled,  non-scheduled,  irregular, 
charter,  or  anything  else.  I  think  it  is  entirely 
different,  your  Honor. 

The  Court:  How  do  you  square  your  position 
with  the  statute  and  the  position  taken  here  by  the 
C.A.B.  as  amicus  curiae,  which  says,  as  I  under- 
stand it,  that  this  401,  which  is  also  481  of  Title  49, 
relates  to  common  carriers'? 

Mr.  Hewitt:  I  don't  think  there  is  any  question 
about  [144]  it,  I  think  we  are  a  common  carrier. 
I  think  we  are  an  air  carrier.  And  I  also  think 
that  we  are  a  common  carrier. 

I  would  like  to  discuss  this  brief  filed  by  the 
C.A.B.  I  planned  to  do  it  a  little  later,  but  if  you'd 
like  to  have  me  do  it  now,  I  'd  be  very  glad  to  because 
I'd  like  to  tear  this  thing  apart.  In  the  first  place, 
it  is  not  a  brief  under  the  terms  which  they  were 
supposed  to  submit  it.  It  looks  like  a  trial  brief 
to  me. 

The  Court:  In  fact,  that's  what  it  is  denomi- 
nated. 

Mr,  Hewitt:  Well,  that  is  not  the  way  they  are 
supposed  to  be  in  here. 

The  Court:  Well,  I  don't  know  exactly  whether 
that  is  quite  a  correct  statement  or  not.  The  request 
was  made  by  the  Government  for  leave  to  intervene 
as  amicus  curiae.  That  was  granted  by  the  consent 
of  all  parties  concerned  and  the  Court.  And  the 
next  thing  that  happened  was  that  they  filed  this 
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thing  wliicli  they  denominated  a  trial  brief.  No  re- 
strictions were  actually  placed  upon  it. 

Mr.  Hewitt :  I  will  agree  with  the  Court  on  that, 
but  it  seems  to  us  to  be  a  very  unfair  brief  in  many 
respects. 

The  Court:  You  have  all  had  it  in  advance  of 
trial,  as  have  I. 

Mr.  Hewitt:  That's  right,  but  we  couldn't  do 
anything  about  it.  I  would  like  to  read  part  of  this 
Adler  case  in  the  record.  [145] 

The  Court:     You  may. 

Mr.  Hewitt: 

*'Under  the  primary  jurisdiction  doctrine, 
the  court  was  without  jurisdiction  of  action 
against  common  carrier  by  air  to  recover  dam- 
ages for  canceling  a  scheduled  flight  requiring 
plaintiff  to  make  other  arrangements  for  his 
transportation,  where  plaintiff  failed  to  show 
a  finding  by  Civil  Aeronautics  Board  that  prac- 
tice of  canceling  scheduled  flights  was  unlaw- 
ful or  unreasonable,  or  that  plaintiff  exhausted 
all  of  his  remedies  before  the  Board." 

I'd  also  like  to  read  this  item: 

'^The  primary  jurisdiction  rule  or  doctrine 
provides  that  when  Congress  has  created  an 
administrative  commission,  board,  or  other 
agency  with  jurisdiction  over  and  power  to 
regulate  some  particular  field  of  endeavor,  state 
and  federal  courts  cannot  grant  relief  to  any 
person  complaining  of  any  act  done  or  omitted 
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to  have  been  done  if  act  or  omission  is  of  such 
nature  as  to  be  within  sphere  of  regulation  of 
administrative  agency  involved,  until  such  time 
as  person  complaining  has  exhausted  his  rem- 
edies before  such  administrative  body." 

I'm  still  reading: 

''The  proposition  advanced  by  the  defendant 
in  support  of  this  motion  was  the  primary  juris- 
diction question." 

It  seems  to  me  that  this  Court  is  trying  to  inter- 
pret [146]  regulations  and  trying  to  determine  what 
a  violation  is.  I  don't  believe  that  that  is  within 
the  power  of  the  Court  to  do  so.  I  think  the  Plain- 
tiff's Complaint  is  faulty  throughout,  as  I  have 
already  pointed  out.  I  believe  that  there  has  been 
before  the  Board  a  Complaint  made  under  Economic 
Regulation  285.14,  which  is  followed  in  Section  1002 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended; 
1002  is  also  known  as 

The  Court :  You  mean  where  Hawaiian  appeared 
in  opposition  to  your  application  for  a  Certificate 
of  Public  Convenience  and  Necessity  before  the 
Board  ? 

Mr.  Hewitt :  No,  sir,  I  do  not.  I  refer  to  some- 
thing entirely  different,  which  I'd  like  to  read. 
Section  1002  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  is  also  49  U.S.C.  466— 42— that  pertains 
to  persons  filing  complaints  before  the  Board. 

The  Court:  I  thought  it  was  admitted  hereto- 
fore that  in  relation  to  this  subject  matter  that  is 
now  our  concern  this  was  no  matter  pending  before 
the  administrative  board. 
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Mr.  Hewitt:  That  is  correct.  And  that  was  a 
misstatement  if  there  ever  was  one.  I  think  there 
definitely  has  been  a  complaint  before  the  Board. 
I  think  that  Counsel  for  the  Plaintiff  knew  it  at  the 
time. 

The  Court:  Well,  there  is  nothing  in  our  record 
now,  is  there?  [147] 

Mr.  Hewitt :  There  is  nothing  in  the  record  now, 
but  I  am  going  to  put  something  in  the  record. 

The  Court:     All  right.     What  is  it? 

Mr.  Hewitt:  There  is  a  petition  that  Plaintiff 
has  filed  in  the  matter  of  the  application  of  Trans- 
Pacific  Airlines,  Limited,  before  the  Civil  Aero- 
nautics Board,  petition  to  intervene.  I  want  to 
read 

The  Court :  Well,  that  is  the  same  thing  I  asked 
you  about.  You  said  ^^no."  That's  where  they 
sought  to  intervene  in  connection  with  your  appli- 
cation before  the  Board  for  a  Certificate  of  Public 
Convenience  and  Necessity. 

Mr.  Hewitt:  I  didn't  understand  the  Court.  I 
thought  you  meant  our  petition  for  certificate. 

The  Court:  I  don't  think  that  is  actually  in  the 
record.  I  think  references  have  been  made  to  it  in 
the  course  of  discussion  in  or  out  of  court.  But  I 
don't  think  it  is  in  the  record.  But  if  you'd  like 
to  put  it  into  the  record 

Mr.  Hewitt :     Yes. 

Mr.  Anthony:  If  the  Court  please,  I  object  to 
have  anything  in  the  record.  If  we  want  to  have 
a  jurisdictional  argument,  let's  have  it.  We  are 
not  putting  in  evidence  here. 
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The  Court:     Well,  this  relates  to  jurisdiction? 

Mr.  Hewitt:     It  certainly  does. 

Mr.  Anthony:  I  don't  see  that  it  is  proper  at 
all  that  [148]  anything  should  be  read  into  this 
record  other  than  conduct  this  argument  on  the 
jurisdictional  question. 

The  Court:  I  think  it  relates  to  jurisdiction. 
Rather  than  reading  it  into  the  record,  I  think  you 
had  better  supply  it  to  the  Clerk. 

Mr.  Hewitt :  All  right.  I'd  like  to  read  portions 
of  it.    I  won't  read  all  of  it. 

The  Court :     You  may. 

Mr.  Hewitt:  Paragraph  2 — I'd  like  to  submit 
it  as  an  exhibit,  your  Honor. 

The  Court :     You  may. 

Mr.  Hewitt :     Exhibit  1. 

The  Court:     Subject  to  your  objection. 

The  Clerk:     Defendant's  Exhibit  1. 

(The  document  referred  to  was  received  in 
evidence  as  ''Defendant's  Exhibit  1.") 

The  Court:  It  is  an  exhibit  relating  to  this 
motion  ? 

Mr.  Hewitt :     That  is  correct,  your  Honor. 

The  Court:  I  am  going  to  receive  it  over  Mr. 
Anthony's  objection,  and  he  may  have  an  exception. 
All  right. 

Mr.  Hewitt:  Very  well.  Paragraph  2  states  as 
follows : 

''That  Trans-Pacific  Airlines,  Ltd.,  applicant 
above  named,  is  a  corporation  incorporated 
under  the  laws  of  the  Territory  of  Hawaii  and 
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is  an  air  carrier  within  the  meaning  of  the  Civil 
Aeronautics  Act  of  1938  as  [149]  amended  and 
is  now  and  since  January  1,  1947,  has  been  con- 
tinuously engaged  in  air  transportation  carry- 
ing persons  and  property  between  points  within 
the  Territory  of  Hawaii  hy  air  as  a  common 
carrier  without  having  a  certificate  of  public 
convenience  and  necessity  from  the  Civil  Aero- 
nautics Board;  that  said  applicant  since  Janu- 
ary 1,  1947,  to  the  date  hereof  has  conducted 
and  is  now  conducting  a  regularly  scheduled 
air  carrier  service  between  points  within  the 
Territory  of  Hawaii  in  violation  of  the  Civil 
Aeronautics  Act  of  1938,  and  in  violation  of 
the  Economic  Regulations,  Part  292,  issued  by 
the  Civil  Aeronautics  Board." 

I  want  to  call  the  Court's  attention  to  the  fact 
that  paragraph  2  of  the  Petition  to  Intervene  is 
practically  identical  with  paragraph  3  of  the  Com- 
plaint : 

'^Defendant,  Trans-Pacific  Airlines,  Ltd.,  is 
an  air  carrier  within  the  meaning  of  the  Civil 
Aeronautics  Act  of  1938  as  amended  and  is  now 
engaged  in  air  transportation  carrying  persons 
and  property  between  points  within  the  Terri- 
tory of  Hawaii  by  air  as  a  common  carrier  and 
since  January  1,  1947,  has  continuously  engaged 
in  such  transportation  without  having  a  certifi- 
cate of  public  convenience  and  necessity  from 
the  Civil  Aeronautics  Board  required  under 
Section  401  of  the  Civil  Aeronautics  Act  of 
1938  as  amended/'  [150] 
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In  the  Petition  to  Intervene  they  also  brought 
in  the  fact  that  we  are  violating  Economic  Regu- 
lations 292. 

The  Court :  Isn't  the  purpose  for  which  the  same 
thing  may  have  been  said  of  importance  and  of 
significance?  In  other  words,  what  you  may  be 
charged  with  doing  may  be  a  violation  of  the  law 
and  also  may  be  for  different  purposes  a  ground 
for  denying  a  Certificate  of  Public  Convenience  and 
Necessity. 

Mr.  Hewitt :  That's  right,  your  Hofior,  but  under 
Economic  Regulations  285.14  it  doesn't  make  any 
difference  whether  it  is  an  informal  complaint  or  a 
formal  complaint  or  anything  else.  If  this  isn't  a 
complaint,  I  don't  know  what  it  is.  It  is  not  a  proper 
cause  for  intervention  by  any  manner  or  means.  It 
is  a  complaint. 

The  Court :     Was  it  granted  ? 

Mr.  Hewitt:  I  imagine  it  was  granted.  (To  Mr. 
Lear)     Do  you  know  whether  it  was? 

Mr.  Anthony:  There  has  been  no  action  taken. 
It  was  filed  after  the  filing  of  this  suit. 

The  Court :     It  was  filed  after  the  filing 

Mr.  Anthony:  After  the  filing  of  this  suit.  And 
it  was  just  so  that  we  could  be  made  a  party  and 
be  served  with  papers  in  the  pending  application. 

The  Court:     Does  this  exhibit  show  that?  [151] 

Mr.  Anthony:  If  he  puts  it  in  evidence,  it  will 
show  that. 

The  Court :     It  has  been  received. 

Mr.  Hewitt:  It  was  filed,  your  Honor,  prior  to 
the  hearing  on  the  Preliminary  Injunction. 
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The  Court:  Well,  that  is  not  particularly  im- 
portant. 

Mr.  Hewitt:  I  consider  it  a  complaint.  I  don't 
believe,  in  fact,  I  didn't  know  it  had  been  filed.  If 
I  had,  I  would  have  stressed  the  point  that  it  had 
been  filed  before  that  hearing.  And  I  think  it  has 
a  very  distinct  bearing  on  this  cause  because  the 
matter  is  definitely  before  the  Civil  Aeronautics 
Board.  It  has  an  additional  ground  which  I  would 
like  to  submit  to  the  Court,  that  this  Court  does  not 
have  jurisdiction,  and  there  are  many  cases,  some 
of  which  I  cited  on  the  matter. 

The  Court:  Well,  I  stated  at  the  time  of  mv 
original  ruling  that  had  there  been  an  adminis- 
trative issue  identical  to  this  i)ending,  I  would  not 
have  acted. 

Mr.  Hewitt:  That  is  correct,  your  Honor.  And 
I  believe  that  this  is  a  complaint  if  I  have  ever 
seen  one. 

The  Court:  Let  me  see  it.  (Document  referred 
to  handed  to  the  Court.)  This  exhibit,  however, 
shows  nothing  as  to  when  it  was  filed. 

Mr.  Anthony:  It  shows  a  certificate  of  service, 
your  Honor,  which  is  a  prerequisite  imder  the  rules, 
of  September  5th.  [152]  That  means  some  time 
after  September  5th  it  reached  the  C.A.B. 

Mr.  Hewitt:  It  was  actually  filed,  mailed  about 
the  5th  of  September,  is  that  correct  1 

Mr.  Anthony:     That's  what  the  certificate  says. 

The  Court:     What  is  the  date  of  this  case^ 

Mr.  Anthony:     September  3rd,  your  Honor. 

The  Court:     September  3rd? 
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Mr.  Hewitt :  Also  at  the  time  of  the  hearing  the 
question  came  up  and  I  made  the  statement  that 
I  did  not  know  whether  or  not  there  had  been  any 
complaint  made.  In  fact,  I  made  the  statement, 
as  far  as  I  know  there  was  not. 

The  Court:     That's  right. 

Mr.  Hewitt:  So  I  was  quite  surprised  to  see 
petitioner  intervene  disguised  as  a  complaint.  I 
considered  it  as  a  complaint  and  I  want  the  record 
to  so  show. 

The  Court :  But  even  as  of  this  moment,  regard- 
less of  what  it  may  be,  you  do  not  know,  or  either 
of  you,  as  to  whether  that  has  been  granted  ? 

Mr.  Hewitt :     No,  I  do  not  know  that. 

Mr.  Anthony:     No,  we  have  not  been  advised. 

Mr.  Hewitt :  I  have  not  been  advised  whether  it's 
been  granted  or  not.  In  closing,  I  would  like  to 
make  this  last  statement,  that  Section  401  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended,  makes 
no  reference  to  scheduled  airlines  [153]  or  non- 
scheduled  airlines.  It  states  that  you  can't  operate 
an  air  transportation  system  without  a  Certificate  of 
Public  Convenience  and  Necessity. 

In  turning  to  Section  416,  already  cited  in  this 
case,  we  find  that  the  Civil  Aeronautics  Board  has 
the  right  to  exempt  from  Section  401  any  air  carrier 
or  class  of  air  carriers.  We  submit,  your  Honor, 
that  this  air  carrier  has  in  fact  been  exempt  under 
Section  401.  We  also  submit,  your  Honor,  that  the 
complaint  of  the  Plaintiff  does  not  charge  a  viola- 
tion of  Section  401.  His  allegation  in  paragraph  4 
states  a  violation  of  the  Civil  Aeronautics  Act  of 
1938. 
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We  submit  also,  your  Honor,  that  we  have  en- 
gaged in  air  transportation  as  an  air  carrier  and 
common  carrier,  if  you  please,  under  an  exemption 
issued  under  Section  416.  We  also  state  that  Plain- 
tiff's complaint,  paragraph  3,  says  that  we  have 
to  have  a  Certificate  of  Pu})lic  Convenience  and 
Necessity.    We  submit  that  is  not  the  fact. 

We  also,  your  Honor,  state  that  the  Court  does 
not  have  jurisdiction,  primary  jurisdiction,  to  de- 
termine whether  or  not  there  has  been  a  violation 
of  an  Economic  Regulation  of  the  Civil  Aeronautics 
Board.  That  is  entirely  within  the  province  of  the 
Civil  Aeronautics  Board,  and  we  submit  the  Court 
does  not  have  jurisdiction. 

We  move  that  this  Complaint  be  dismissed  and 
that  the  [154]  Temporary  Injunction  be  vacated 
herewith. 

Mr.  Anthony:  Does  your  Honor  care  to  hear 
from  me? 

The  Court :     If  you  wish  to  be  heard. 

Mr.  Anthony:  I  will  be  very  brief,  your  Honor. 
This  is  a  rehash  of  what  we  have  on  the  application 
for  a  preliminary  Injunction.  The  main  fact  of 
the  matter  is  this,  vour  Honor,  Section  401  of  the 
Act  prohibits  any  person  engaging  in  air  trans- 
portation without  a  Certificate  of  Convenience  and 
Necessity.  Now,  we  contend  that  the  allegation  here 
is  that  this  Defendant  has  been  conducting  a  regu- 
larly scheduled  air  line  as  a  common  carrier,  as 
defined  in  Section  401  of  the  Act,  and  that  there- 
fore its  operations  may  be  enjoined  pursuant  to  the 
expressed  command  of  Congress  in  Section  1007, 
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giving  this  Court  jurisdiction  at  the  instance  of  the 
Board  or  any  party  in  interest  to  enjoin  a  viola- 
tion of  Section  401(a)  of  the  Act. 

Now,  what  my  friend  on  the  other  side  is  saying 
is  this:  It  is  true  that  we  hold  no  certificate  under 
401(a)  of  the  Act,  but,  says  he,  we  are  exempt  under 
Section  416.  And  when  he  goes  to  Section  416  he 
discovers  that  there  is  an  Economic  Regulation  292.1 
which  says  that  certain  irregular  air  carriers,  as 
defined  in  that  regulation,  are  exempt  from  401(a). 
In  other  words,  as  a  matter  of  defense,  in  order  to 
resist  the  charge  that  he  is  in  violation  of  Section 
401,  he  looks  to  the  exemption  contained  in  416  [155] 
and  says  that  we  are  exempt  under  416. 

Now,  obviously,  if  they  were  doing  what  they  are 
permitted  to  do  under  Section  416  and  Economic 
Regulation  292.1,  we  would  never  have  filed  this 
suit.  It  is  for  the  very  reason  that  they  are  not 
operating  in  accordance  with  Section  401  that  we 
brought  this  suit  to  enjoin  their  operation.  Now, 
they  can't  come  in  here  and  say,  we  assert  as  an 
affirmative  defense  that  we  are  exempt.  And,  inci- 
dentally, there  is  no  evidence  before  the  Court  that 
they  are  exempt,  because  we  are  an  irregular  air 
carrier  and  we  are  obeying  the  regulations.  And 
again  there  is  no  evidence  of  that. 

The  Court:  Well,  just  a  minute.  There  is  in 
the  record  evidence  that  they  do  hold  a  certificate 
as  a  non-scheduled  air  carrier. 

Mr.  Anthony:  They  hold  no  certificate,  your 
Honor.    They  hold  a  letter  of  registration. 

The  Court :     Whatever  you  call  it. 
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Mr.  Anthony:  As  a  non-scheduled  air  carrier. 
Of  course,  that  letter  of  registration  does  not  permit 
them  to  operate  in  violation  of  Section  401. 

Mr.  Hewitt:  Your  Honor,  that  is  not  the  issue 
as  to  what  it  permits  us  to  do. 

Mr.  Anthony:  If  I  may  conclude  without  any 
further  interruption,  I  will  appreciate  it. 

The  Court:     Proceed.  [156] 

Mr.  Anthony :  The  section  under  which  that  cer- 
tificate is  issued,  namely,  the  letter  of  registration, 
is  in  pursuance  of  Section  416,  which  says  that  cer- 
tain classes  of  carriers  may  be  exempt  from  401. 
They  go  from  that  Section  416  to  discover  whether 
or  not  the  Board  has  done  anything  in  pursuance  of 
that  section.  And  then  they  say,  Yes,  the  Board 
has  adopted  292.1  applicable  to  irregular  air  car- 
riers, i.e.,  those  not  operating  under  or  on  a  regu- 
larly scheduled  basis  as  defined  in  the  regulation. 
Then  their  argument  is  a  complete  non  sequitur 
from  there  on.  And  it  is  this:  Because  we  are 
denominated  as  an  irregular  air  carrier  under  Eco- 
nomic Regulation  292.1.  Notwithstanding  the  fact 
that  we  are  a  regular  and  a  scheduled  air  carrier, 
that  therefore  we  are  not  in  violation  of  401.  And 
that  is  a  complete  non  sequitur.  The  Court  has 
jurisdiction.  The  Act  of  Congress  expressly  grants 
the  Court  jurisdiction.  And  the  administrative 
interpretation  of  the  Board  itself  concurs  in  our 
position. 

The  Court:     Do  vou  wish  to  be  heard"? 

Mr.  Towse :     No,  your  Honor,  not  upon  this  point. 

The  Court:     Mr.  Hewitt? 
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Mr.  Hewitt:  Vv'ell,  I  have  very  little  to  say  re- 
garding it,  your  Honor,  except  that  his  statement 
as  to  interpreting  292.1  again  I  object  to  it  on  the 
ground  that  the  interpretation  of  operations  under 
292.1  rests  with  the  Civil  Aeronautics  Board.  [157] 
That  is  the  regulation. 

The  Court:  Except  perhaps  as  it  may  be  drawn 
into  the  issue  indirectly  and  pursue  under  401. 

Mr.  Hewitt:  It  certainly  does.  And  we  admit 
earlier,  if  a  determination  had  been  made  in  fact 
by  the  Board  that  there  had  been  a  violation,  and 
the  Court  should  enforce  that;  or  where  there  is  a 
prima  facie  case  where  there  is  no  exemption  of 
any  kind,  because,  after  all,  401  doesn't  say  any- 
thing about  scheduled,  non-scheduled  or  anything 
else. 

The  Court:     It  does  talk  about  common  carriers. 

Mr.  Hewitt:  It  certainly  does.  And  we  admit 
that  they  are  a  common  carrier. 

The  Court:     You  do? 

Mr.  Hewitt:  Of  course,  we  do.  It  states  so  in 
292.1.  There  has  never  been  any  doubt  about  that. 
We  have  a  right  to  hold  out  to  the  public  that  we 
will  carry  them.  And  we  also  have  a  right  to  hold 
out  to  the  public  that  we  will  carry  them  under 
certain  conditions.  Now,  those  conditions  are  de- 
terminable facts  under  292.1.  There  has  never  been 
any  doubt  about  that.  And  I  don't  think  there  is 
any  now.  That  is  the  difference  between  this  case 
and  the  case  in  the  Alaska  case. 

The  Court :  In  other  words,  your  position  is  that 
you  are  an  air  carrier  and  as  such  a  <!ommon  carrier 
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holding  not  a  [158]  Certificate  of  Public  Conven- 
ience and  Necessity  but  a  letter  of  registration  as 
an  irregular  scheduled  airline? 

Mr.  Hewitt :  Not  exactly  that  way.  We  hold  an 
exemption  exempting  us  from  compliance  with  Sec- 
tion 401.  The  exemption  which  we  hold  is  an  Eco- 
nomic Regulation  under  Economic  Regulations 
292.1.  Now,  as  to  the  interpretation  of  operations, 
again  I  want  to  state  that  401  doesn't  say  anything 
about  what  type  of  operations.  It  just  says  air 
transportation.  So  we  can't  interpret  under  401 
anything  pertaining  to  Section  292.1.  That  is  within 
the  jurisdiction  primarily  of  the  Civil  Aeronautics 
Board. 

The  Court:  Well,  how  can  you  be  a  common 
carrier  and  operate  on  an  irregular  basis? 

Mr.  Hewitt:  You  can.  You  can  hold  out  to  the 
public  that  you  will  carry  them  imder  certain  cir- 
cumstances. There  is  no  question  about  it.  The 
definition  of  a  common  carrier  has  been  verv  clear. 
In  fact,  the  brief  that  was  filed  is  90  per  cent  on 
whether  you  are  a  common  carrier  or  not.  Mr.  Lear 
states  that  they  wouldn't  issue  a  letter  of  registra- 
tion under  292.1  unless  we  are  a  common  carrier. 
So  I  think  we  are.  We  admit  that  we  are  a  com- 
mon carrier.  I  don't  think  there  is  any  doubt 
about  it.  And  as  a  common  carrier  we  are  exempt 
under  401.  And  anything  pertaining  to  our  opera- 
tions which  is  not  alleged  in  the  Complaint — any 
part  of  the  allegations  pertaining  to  scheduled  or 
non-scheduled  in  [159]  connection  wdth  401  is  error 
and  I  don't  believe  is  properly  pleaded.     We  are 
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exempt  under  401(a)  by  virtue  of  our  letter  of 
registration.  We  are  a  common  carrier,  and  I  don't 
believe  that  the  Court  can  interpret  292.1  of  Eco- 
nomic Regulations. 

That's  all  I  have,  your  Honor.  I'd  like  to  ask 
the  Court  for  a  short  recess. 

The  Court:  I  will  state  my  ruling  on  this  and 
then  we  can  take  a  recess.  It  seems  to  me  the  situa- 
tion is  exactly  the  same  as  that  which  was  considered 
by  the  Court  in  relation  to  the  motion  for  a  Pre- 
liminary Injunction.  True,  it  has  been  perhaps 
more  fully  argued  at  this  time,  but  I  see  no  differ- 
ence in  the  situation  other  than  this  exhibit  under 
the  motion  labeled — what  is  it  ? 

The  Clerk :     No.  1. 

The  Court:  For  the  purposes  of  the  motion, 
No.  1,  namely,  this  petition  by  Hawaiian  Airlines 
to  intervene  before  the  Board  in  the  Defendant's 
pending  petition  for  a  Certificate  of  Convenience 
and  Necessity.  For,  as  I  said  heretofore,  had  there 
been  exactly  the  same  issue  pending  before  the 
Administrative  Board,  this  Court  would  be  reluctant 
to  act  until  the  administrative  remedy  was  ex- 
hausted. But  I  was  advised  then  that  there  was  no 
such  then  pending  before  the  C.A.B.,  and  I  do  not 
think  that  this  Exhibit  1  constitutes  a  matter  pend- 
ing, involving  the  same  precise,  [160]  identical  issue 
for  two  reasons :  One,  there  is  nothing  to  show  that 
it  was  acted  upon  or  has  been  acted  upon;  it  was 
filed  with  the  C.A.B,  after  this  case  was  instituted, 
after  this  C'ourt  took  jurisdiction ;  and  quite  regard- 
less though  it  may  possibly  be  a  mouthing  of  the 
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same  points  of  view  as  are  directly  involved  here, 
definitely  certain  things  may  be  said  for  one  pur- 
pose and  also  for  another.  And  it  does  appear 
that  the  Petition  to  Intervene  ])efore  the  Board 
in  T.P.A.'s  pending  application  for  a  Certificate 
of  Convenience  and  Necessity  is,  one,  taken  in  the 
desire  to  preclude  the  Board  from  granting  or  to 
persuade  the  Board  from  granting  to  the  T.P.A. 
a  Certificate  of  Convenience  and  Necessity.  As  I 
heretofore  said,  that  is  not  the  issue  in  this  case. 
This  Court  is  in  no  wise  concerned  as  to  whether 
there  should  be  one,  two,  twenty  or  forty  common 
carriers  in  this  Territory.  That  is  exclusively  a 
matter  for  the  Civil  Aeronautics  Board  to  determine. 

My  only  concern  here  is,  under  the  statute, 
whether  or  not  until  such  a  time  as  a  Certificate 
of  Convenience  and  Necessity  has  been  issued  prop- 
erly by  the  C.A.B.  a  person  such  as  the  Defendant 
may  operate  in  a  manner  as  alleged  here  as  if  it 
had  such  a  Certificate  of  Convenience  and  Neces- 
sity. And  that  is  the  issue  we  are  going  to  try 
this  morning. 

So  my  ruling  on  the  point  of  jurisdiction  is  ad- 
hered to,  [161]  and  you  may  have  additional  excep- 
tions if  you  so  desire.  It  is  not  necessary,  but 
perhaps  you  will  feel  better  if  you  take  them. 

Mr.  Hewitt:  I  would  like  to  have  the  record 
show,  your  Honor,  that  exceptions  were  taken. 

The  Court:     The  record  may  so  show.     And  we 
will  take  a  brief  recess  and  then  start  the  trial. 
(A  short  recess  was  taken  at  10:55  a.m.) 
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After  Recess 

The  Court:     Are  the  parties  ready? 

Mr.  Hewitt:  Your  Honor,  in  order  to  clarify 
the  issues  here,  are  we  being  charged  with  a  viola- 
tion of  401(a)  of  the  Civil  Aeronautics  Act  of  1938? 

The  Court:  That  is  my  understanding  of  the 
allegation. 

Mr.  Hewitt:  The  Complaint  doesn't  show  that, 
your  Honor. 

The  Court:  Well,  it  is  only  401(a)  as  to  which 
this  Court  has  jurisdiction. 

Mr.  Hewitt:  If  that  is  the  issue,  that's  all  I  wish 
to  know,  your  Honor.  Also,  if  there  is  any  addi- 
tional charge  here,  I'd  like  to  know  what  the  charge 
or  charges  are.  I  don't  mind  them  here  at  all,  but 
I  just  want  to  clarify  the  issues. 

The  Court:     It  is  my  present  understanding. 

Mr.  Anthony:  The  Complaint  speaks  for  itself, 
and  Counsel  can  read  it.  [162] 

*  *  4f  -Jf  *  *  * 

Mr.  Anthony:     We  rest,  your  Honor, 

The  Court:     Very  well. 

The  Court:  Does  the  defense  wish  to  make  an 
opening  statement? 

Mr.  Hewitt:  No,  you  Honor.  The  defense,  how- 
ever, would  like  to  make  a  motion  at  this  time  under 
rule  41(b),  of  the  Federal  Rules  of  Civil  Procedure, 
that  this  complaint  be  dismissed  on  the  general 
grounds  that  upon  the  facts  and  the  law  the  Plaintiff 
has  shown  no  right  to  relief. 

The  Court :  In  other  words,  you  are  asking  under 
that  rule  for  an  involuntary  dismissal? 
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Mr.  Hewitt:     That  is  correct. 

The  Court:  I  have  heard  your  motion.  On  what 
do  you  base  it "? 

Mr.  Hewitt:  Under  the  nile  it  is  not  required 
to  make  specific  grounds  before  the  Court.  The  rule 
specifically  states,  your  Honor,  which  I  call  your 
attention  to,  that  it  can  be  made  on  general  grounds. 
It  is  not  required  that  it  be  specific.  If  the  Coui-t 
requests,  why  I  will  be  very  glad  to  be  specific  on 
the  matter. 

The  Court:  Well,  regardless  of  what  the  rule 
says,  I  don't  do  business  that  way.  You  have  got 
to  tell  me  what  you  have  in  mind.  [586] 

Mr.  Hewitt :  In  the  first  place,  the  facts  as  pre- 
sented by  the  Plaintiff  have  not  proved  that  this 
Defendant  is  operating  a  scheduled  airline.  The  law 
is  uncertain.  The  allegations  of  the  complaint  and 
the  facts  presented  as  evidence  in  this  case  have  not 
been  tied  in.  They  have  been  conflicting.  There  has 
been  considerable  evidence,  your  Honor,  which  has 
no  bearing  on  the  isues  involved,  which  are  merely 
this,  as  to  whether  or  not  the  Defendant  is  violating 
section  401(a)  of  the  Civil  Aeronautics  Act  of  1938 
as  amended.  There  has  been  no  proof  that  the  De- 
fendant has  violated  it.  The  Defendant  has  plain- 
tiff's testimony  in  that  the  so-called  flights  of  the 
Defendant  have  been  shown  by  testimony  to  have 
been  charter  or  contract  flights  to  Pacific  Travel 
Bureau  from  January  1st  until  approximately 
April.  Subsequent  to  that  time  the  flights  of  the 
Defendant  may  or  may  not  have  been  contract  or 
charter  flights. 
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There  has  been  no  showing  by  this  Plaintiff  as  to 
what  type  of  flights  they  were.  There  has  been  no 
showing  that  this  Defendant  has  in  fact  operated  a 
scheduled  airlines  such  as  is  operated  by  scheduled 
airlines  who  have  been  certified  by  the  Civil  Aero- 
nautics Board,  and  actually  have  in  possession  and 
in  force  a  Certificate  of  Public  Convenience  and 
Necessity. 

A  Certified  airline  must  fly  the  schedules  as  pub- 
lished. They  must  fly  the  schedules  regardless  of 
whether  or  not  they  [587]  have  passengers.  They 
also  have  to  file  their  schedules  with  the  Civil  Aero- 
nautics Board,  none  of  which  is  required  of  this  De- 
fendant. 

The  testimony  clearly  brought  out  by  the  Plain- 
tiff in  using  Defendant's  witnesses,  adverse  wit- 
nesses, shows  that  the  Defendants  may  and  had  in 
fact  cancelled  many  flights  because  they  did  not  have 
a  load.  There  is  no  compunction  or  compulsion  on 
this  Defendant  to  fly  at  any  time.  They  can  fly 
when,  as  and  if  they  desire.  That  is  not  a  scheduled 
operation.  A  scheduled  operation  is  one  that  is 
being  flown  at  all  times  under  the  direct  supervision 
of  the  Civil  Aeronautics  Board  as  to  the  economic 
factor  involved,  none  of  which  has  been  proved  by 
this  plaintiff. 

So  far  as  the  law  itself  is  concerned,  you  Honor, 
we  have  questioned  the  jurisdiction.  We  still  ques- 
tion the  jurisdictional  matter.  We  feel  that  this 
Plaintiff's  duty  was  to  go  to  the  Civil  Aeronautics 
Board.  We  feel  that  this  is  a  complex  problem.  We 
feel  that  the  Plaintiff,  if  he  has  done  anything  at 
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all,  and  it  is  doubtful  in  my  mind,  has  shown  that 
our  operations  may  or  may  not  be  in  violation  of 
section  292.1  of  the  economic  regulations  of  the 
Civil  Aeronautics  Board.  The  question  before  the 
Court  is  not  a  violation  of  the  economic  regulations, 
of  292.1.  It  is  simply  as  to  whether  or  not  we  have 
violated  section  401(a).  [588] 

The  Plaintiff's  complaint,  as  alleged  in  para- 
graph four,  states  that  we  have  violated  the  Civil 
Aeronautics  Act.  It  doesn't  say  we  violated  section 
401(a)  at  any  time. 

I  feel  as  though  the  law  in  the  matter  as  to  pri- 
mary jurisdiction  should  also  be  forceably  brought 
out  in  this  case.  The  Supreme  Court  has  ruled 
many  many  times.  The  cases  are  abundant  on  the 
matter,  but  where  the  problem  is  complex,  where 
the  administrative  body  has  in  fact  taken  jurisdic- 
tion, that  a  District  Court  shall  not  then  take  juris- 
diction to  determine  the  matter. 

I  wish  also  to  point  out  to  the  Court  that  again 
I  would  like  to  stress  this  point,  that  the  jurisdic- 
tion of  problem  as  set  out  in  section  1007  of  the 
Civil  Aeronautics  Act  of  1938  as  amended  states  that 
the  District  Court  shall  have  jurisdiction  in  case  of 
a  violation.  It  doesn't  sav  the  Court  shall  have 
jurisdiction  to  determine  the  violation.  It  was  not 
the  intention  of  Congress  that  the  Courts  would  de- 
termine them,  what  a  violation  w^as  in  accordance 
with  some  rule  not  involving  the  actual  practice  of 
the  particular  case  before  the  Court. 

This  Plaintiff  has  tried  to  prove,  which  I  do  not 
think  he  has  proved,  that  we  have  violated  section 
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401(a).  We  do  not  believe  that  that  is  a  case  prop- 
erly before  this  Court.  We  feel  that  section  401(a) 
calls  for  a  violation.  If  in  fact  a  violation  has  been 
determined  by  the  Board,  the  Courts  may  then  [589] 
enforce  compliance  with  any  order  that  may  have 
been  issued  by  the  Civil  Aeronautics  Board.  Or  in 
another  case,  if  in  fact  there  is  a  prima  facie  viola- 
tion, the  Courts  automatically  have  jurisdiction. 
That  was  the  case  in  Alaska.  That  is  not  our  case 
here.   I  think  the  evidence  has  shown  that. 

Another  point  I  wish  to  stress  with  the  Honorable 
Court  is  simply  this:  That  where  a  complaint  has 
been  filed  with  an  administrative  body  that  has  been 
formed  for  the  sole  purpose  of  administering  intri- 
cate technical  problems  such  as  aviation  or  types  of 
operation  in  aviation,  that  that  Board  shall  take 
jurisdiction  to  determine  whether  or  not  there  has 
been  a  violation. 

In  this  particular  instance  a  complaint  has  in  fact 
been  filed  with  the  Board.  It  w^as  not  filed  at  the 
time  this  action  was  commenced.  However,  it  w^as 
filed  prior  to  the  hearing  on  the  preliminary  injunc- 
tion. This  Defendant  received  a  copy  of  that  so- 
called  petition  and  a  letter  from  counsel  for  the 
Plaintiff;  the  date  on  that  letter  was  September  5, 
1947. 

Now,  as  to  whether  or  not  a  complaint  has  to  be  a 
formal  complaint  or  whether  or  not  it  has  to  be  in- 
formal or  just  what  it  is  necessary  to  call  the  mat- 
ter is  net  an  important  point.  Under  the  economic 
regulations  section  285.14  no  type  of  complaint  is 
required.    It  is  not  necesary  that  it  be  in  any  par- 
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ticular  form.  It  is  not  necessary  that  it  be  formal. 
Nor  is  it  necessary  [590]  that  it  he  in  fact  given  to 
the  Civil  Aeronautics  Board  as  a  complaint.  I  think 
the  wording  of  the  -complaint  itself  and  the  wording 
of  the  petition  to  intervene  are  so  identical,  which 
we  will  show,  that  the  Civil  Aeronautics  Board  has 
in  fact  this  very  matter  before  them  at  this  time.  It 
is  the  duty  of  the  Civil  Aeronautics  Board  to  deter- 
mine these  matters.  And  I  do  not  believe,  as  a  mat- 
ter of  law,  that  this  Plaintiff  has  shown  any  right 
to  relief  in  this  matter. 

T  have  other  grounds,  your  Honor,  but  I  would 
prefer,  unless  your  Honor  insists,  to  hold  them. 

The  Court:  All  right.  I  appreciate  the  juris- 
dictional arguments  that  you  have  made.  We  have 
been  over  them  before.  My  ruling  on  that  will  be 
the  same.  But  on  this  point  that  you  make  that 
certified  airlines  must  file  a  schedule  and  fly  it,  is 
it  your  position  that  one  can  avoid  the  necessity  of 
a  certificate  by  not  filing  a  schedule  and  flying  when 
it  pleases  and  if  it  pleases? 

Mr.  Hewitt:  Your  Honor,  a  certificate  involves 
many  privileges  which  a  non-certificated  carrier  does 
not  have,  such  as  mail  planes  and  many  other 
things.  It  is  not  my  contention  that  an  irregular  non- 
scheduled  carrier  fly  a  scheduled  airline  except  in 
this  particular  point.  This  Defendant  has  been 
exempt  from  compliance  with  401(a).  Now,  being 
exempt  from  section  401(a),  just  what  is  the  type 
of  operation,  if  anything,  [591]  it  is  a  violation  of 
an  economic  regulation  which  must  be  interpreted 
in  light  of  the  facts  surrounding  the  j)articular 
operation  at  the  particular  time  involved. 
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I  do  not  say,  and  I  certainly  don't  want  the  Court 
to  believe,  that  I  mean  that  a  non-certificated  air 
carrier  can  fly  in  the  same  manner  as  a  certificated 
air  carrier.  I  do  not.  But  he  is  privileged  to  fly 
within  <3ertain  limitations.  He  may  fly  all  the  con- 
tract flights  he  wishes  to  fly.  He  may  fly  all  the 
charter  flights  he  wishes  to  fly.  He  may  fly  in  such 
a  manner.  No  particular — no  trip  per  day  or  per 
week,  so  long  as  in  fact  he  hasn't  a  set,  what  is  called 
a  pattern  of  regularity. 

Now,  the  evidence  before  this  Court — and  again 
before  I  make  that  statement,  that  is  interpreting 
not  section  401(a)  or  a  violation  thereof  but  that  is 
again  interpreting  the  economi-c  regulations,  partic- 
ularly section  292.1.  So  I  say  this,  your  Honor,  that 
there  has  been  no  proof  by  this  Plaintiff  that  this 
Defendant's  flights  have  not  been  in  accordance 
with  their  privilege  to  fly  under  section  292.1.  If 
anything,  it  is  an  interpretation  of  the  Act  and  not 
a  question  of  violation  of  section  401(a)  of  the 
Civil  Aeronautics  Act  of  1938. 

The  Court :     Mr.  Anthony  ? 

Mr.  Anthony:  If  the  Court  please,  I  shall  be 
very  brief.  The  jurisdictional  question  I  shall  not 
touch  on.  It  has  been  [592]  gone  into  about  four 
times  in  this  Court.  The  only  other  question  that 
he  had  raised  that  has  not  been  heretofore  passed 
on  by  the  Court  is  whether  or  not  the  evidence  in 
this  case  shows  that  this  Defendant  is  operating  as 
an  irregular  air  carrier.  I  think  it  is  perfectly  clear 
that  the  evidence  is  overwhelming  both  from  their 
own  lips,  from  their  own  records,  that  they  have 
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been  operating  a  scheduled  service.  They  have  been 
operating  a  scheduled  service.  They  are  not  an 
irregular  air  carrier,  which  is  the  limit  of  their 
allowable  air  transportation. 

The  Court:  Just  interrupting  you  there,  as  I 
understand  Mr.  Hewitt,  he  says  at  most  you  may 
possibly  have  established  that  the  T.  P.  A.  has 
operated  in  violation  of  economic  regulation  292.1 
But  that  may  not  and  is  not  in  his  opinion  the 
equivalent  of  a  violation  of  401(a). 

Mr.  Anthony:  That  is  what  I  was  going  to 
proceed  to  forthwith.  In  the  first  place,  all  air  trans- 
portation by  any  air  carrier  without  having  a  cer- 
tificate of  Public  Convenience  and  Necessity  under 
401(a)  of  the  Act  is  prohibited.  No  question  about 
that.  Now,  the  Defendant  comes  along  and  says 
there  is  a  section  in  401(a),  rather,  section  416  per- 
mits the  Board  to  grant  certain  exemptions  as  to 
certain  classes  of  air  carriers,  w^hich  will  exempt 
them  from  the  provisions  of  section  401.  That  sec- 
tion says  that  the  authority  may  from  time  to  time 
establish  just  and  reasonable  classifications  for 
groups  of  air  carriers  [593]  for  the  purposes  of  this 
title.  Now,  what  he  is  saying  is  this:  We  are  re- 
quired in  order  to  conduct  any  air  transportation 
to  hold  a  certificate,  but  we  come  within  an  exemp- 
tion. The  exemption  is  sound  in  section  416  of  the 
Act  and  in  the  regulation  292.1  issued  in  pursuance 
of  the  exemption. 

This  indeed  is  the  same,  it  is  an  analogous  argu- 
ment to  what  was  made  when  the  temporary  injunc- 
tion was  argued.   Wliether  or  not  they  are  exempt 
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then  rests  with  this  Defendant  to  show  that  they 
are  acting  under  the  exemption  and  they  are  acting 
in  compliance  with  292.1,  which  would  bring  them 
within  the  limit  of  the  exemption  allowed  by  416(a). 
That  is  our  first  point. 

Irrespective  of  whether  or  not  that  is  the  legal 
situation,  that  as  a  matter  of  burden  of  proof  is 
immaterial  because  the  evidence  is  conclusive  in 
this  case  that  they  are  not  acting  within  the  exemp- 
tion and  are  therefore  operating  in  violation  of  sec- 
tion 401. 

The  Court:  It  is  your  position  that  any  opera- 
tion as  an  air  carrier  not  within  the  exemption  is  a 
violation  of  401? 

Mr.  Anthony :     That  is  correct. 

The  Court :     Whether  it  is  scheduled  or  not  ? 

Mr.  Anthony:  It  doesn't  make  a  particle  of 
difference.  And  that  is  the  position  of  the  Civil 
Aeronautics  Board  itself. 

The  Court:  You  base  that  on  the  provision  of 
401(a)  that  [594]  all  air  transportation  is  pro- 
hibited unless  licensed? 

Mr.  Anthony:  Unless  authorized  by  the  Board, 
that  is  correct. 

The  Court :  Well,  then,  the  issue  in  this  case  is 
basically  whether  or  not  they  are  operating  within 
their  exemption. 

Mr.  Anthony :  Yes,  that  is  correct,  your  Honor. 
In  other  words,  or  to  put  it  the  other  way,  are  they 
operating  in  accordance  with  401  ?  Certainly  there 
is  no  provision  of  either  the  regulations  or  the  stat- 
utes which  permits  anybody  to  conduct  a  regular 
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scheduled  service  unless  they  hold  a  Certificate  of 
Public  Convenience  and  Necessity.  Now,  that  being 
so,  this  Defendant  is  operating  in  direct  violation 
of  section  401.  He  admits  that  he  is  a  common  car- 
rier. He  admits,  as  he  must,  for  the  purposes  of  this 
motion,  that  there  has  been  a  continuous  pattern  of 
regularity  since  January  of  this  year,  which  is  dis- 
closed by  the  evidence  both  from  their  own  lips  and 
also  from  the  documentary  evidence  in  this  case,  the 
daily  schedules,  daily  schedules,  day  after  day  be- 
tween  

The  Court:  Well,  let  me  interrupt  you  right 
there  in  relation  to  that.  Mr.  Hewdtt  says  that  the 
evidence  shows  that  prior  to  April  the  flights,  such 
as  they  w^ere,  were  charter  flights.  Thereafter,  the 
evidence  shows,  the  evidence  shows  flights  but  it 
doesn't  show  anything  as  to  the  nature  of  those 
flights,  as  to  whether  they  were  contracts,  charter 
or  regular  [595]  operations. 

Mr.  Anthony :  Well,  your  Honor,  that,  of  course, 
has  been  covered.  It's  been  covered  by  several  deci- 
sions of  the  Board  itself.  It's  been  covered  and  de- 
cided by  Courts  and  the  I.  C.  C.  repeatedly.  I  shall 
deal  with  that  question. 

In  the  first  place,  using  the  magic  expression 
''charter"  doesn't  connote  anything  unless  the 
terms  of  the  so-called  charter  are  defined.  Now,  that 
word  ''charter"  is  borrowed  from  surface  trans- 
portation. In  fact,  it  is  borrow^ed  from  motion  trans- 
portation, surface  transportation,  and  it  means 
where  there  is  a  lease  of  a  ship,  a  steamship  owner 
will  charter  or  demise  his  ship  to  a  person  for  a 
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particular  journey.    Tliereupon  the  profits  and  the 
revenues  that  inure  to  the  vessel  will  go  to  the  per- 
son holding  the  charter.    Now,  we  don't  have  any- 
thing like  that.  In  their  own  answer  they  admit  that 
they  are  a  common  carrier.   That  automatically  dis- 
poses of  that  charter  argument.  On  their  own  answer 
they  say  they  are  a  common  carrier.   And  the  testi- 
mony  is    conclusive    and    undisputed    that    is    the 
Trans-Padfic  Airlines  that  conducts  the  air  trans- 
portation. So  by  the  simple  use  of  a  glib  expression, 
as  Mr.  Hewitt  pointed  out  in  one  of  his  questions, 
you  don't  know  whether  these  are  charter  operations 
or  not.  And  one  witness  said,  no,  I  don't  know.  That 
is  certainly  no  evidence.  But  more  than  that,  a  com- 
mon carrier  cannot  escape  common  carriage  [596] 
by  designating  on  his  books  or  otherwise,  or  in  his 
advertising,  that  there  is  in  fact  a  charter  operation. 
It  is  a  fact,  the  fact  that  is  essential,  and  the  fact 
here  is  that  they  have  been  carrying  the  public  gen- 
erally.   They  are  operating  a  daily  service,  at  least 
three  of  the  routes,  between  at  least  three  of  routes 
that  we  have  evidence  on  in  detail,  which  parallels 
the  routes  of  this  Plaintiff. 

Now,  so  far  as  drawing  any  inference  from  the 
testimony  and  the  excuses  that  Mr.  Tongg  and 
maybe  some  others  stated  that  this  is  the  way  they 
had  of  getting  around  the  force  of  the  requirement 
of  the  certificate,  that  is  absolutely  immaterial  to 
any  issue  here.  The  fact  is  that  they  have  actually 
conducted  ihe  carriage.  They  are  a  common  car- 
rier. They  have  held  themselves  out  as  a  common 
carrier.    And  the  mere  faet  that  on  some  of  their 
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invoices  they  pay  this  mythical  travel  bureau,  pur- 
portedly on  a  so-called  hourly  basis,  is  absolutely 
immaterial,  because  it  is  the  Defendant  that  has 
control  and  operation,  supervision,  management  of 
the  aircraft.  It  isn't  anybody  else.  It  is  the  Defend- 
ant that  conducts  the  carriage. 

Now,  the  mere  fact  that  they  may  have  by  this 
device  set  up  a  different  method  of  compensation  be- 
tv/een  them  and  the  Pacific  Travel  Bureau  is  utterly 
immaterial  as  to  the  fact  of  whether  or  not  they  are 
constituted  a  common  carrier.  The  authorities  are 
replete  on  that,  your  Honor.  I  don't  know  [597] 
whether  the  Court  has  had  a  chance  to  examine  the 
brief  filed  by  it. 

The  Court:     I  have.   I  am  familiar  with  that. 

Mr.  Anthony:  The  brief  by  the  C.  A.  B.  and  this 
Board  itself  has  passed  on  the  same  question.  When 
I  say  this  Board,  I  mean  the  Civil  Aeronautics 
Board,  notablv  in  the  Pan  Airwavs  case. 

The  Court :  Yes,  I  understand  the  significance  of 
the  point  you  raise.  It  is  one  we  will  have  to  go  into 
perhaps  later  if  this  case  goes  on. 

Mr.  Anthony:  Well,  as  I  was  saying,  the  mere 
fact  that  it  may  be  characterized — and  that's  all  it 
is,  a  characterization  here,  there  is  no  proof  of  a 
charter,  none  whatever — the  mere  fact  that  it  may 
be  characterized  as  a  charter  operation  is  utterly 
immaterial.  The  fact  of  the  operation  is  that  they 
carry  the  public  generally  as  a  common  carrier. 
They  follow  a  regular  pattern.  They  depart  at  regu- 
lar hours.  They  arrive  at  regular  hours.  They  hold 
no  Certificate  of  Public  Convenience  and  Necessity 
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and  therefore  they  are  generally  in  violation  of  sec- 
tion 401  and  they  are  in  no  respect  in  conformity 
with  their  so-called  exemption.  The  regulation  it- 
self precludes  any  such  notion  as  an  irregular  air 
carrier  which  this  Defendant  purports  to  be  operat- 
ing on  a  daily  service. 

Now,  what  he  is  saying  is  that  because  we  don't 
have  a  [598]  certificate — this  is  what  the  argument 
comes  down  to — we  don't  have  to  file  schedules  like 
a  certificated  air  carrier,  nor  do  we  have  to  adhere 
to  schedules  like  a  certificated  air  carrier.  We  may 
have  breaks  in  our  schedules  and  therefore  we  are 
not  in  violation.  In  other  words,  they  can  run  a 
regular  service,  that  is  what  the  argument  comes 
down  to,  on  a  regular  pattern  without  a  Certificate 
of  Public  Convenience  and  Necessity,  and  there  is 
no  violation  of  section  401.  And  this  despite  the 
fact  that  401  says  that  no  one  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  cer- 
tificate issued  by  the  authorities  authorizing  such 
carrier  to  engage  in  such  air  transportation. 

The  cases  that  have  been  decided  before  have  been 
decided  on  evidence  which  is  nothing  as  compared 
with  the  overwhelming  evidence  in  this  record. 
There  have  been  several  trips  that  have  been  re- 
peated over  a  period  of  two  or  three  weeks  and  the 
Board  has  found — in  air  transportation  I  am  talk- 
ing about — that  that  is  a  pattern  of  regularity.  That 
was  the  case  in  the  Paige  Airways  case.  It  is  the 
case  in  the  Trans-Carribean  Air  Cargo  and  in  the 
Trans-Marine  Airlines  matter.    And  it  was  on  the 
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basis  of  those  three  decisions  that  the  redraft  of  the 
economic  regulation  number  292.1  was  promulgated. 
And  this  Court  has  followed  the  very  standard  of 
irregularity  that  has  been  laid  down  by  the  Civil 
Aeronautics  Board  itself,  in  those  [599]  cases.  As 
counsel  for  the  Board  say  in  the  brief  that  is  on  file 
here,  this  Court  has  been  very  careful  to  permit 
this  Defendant  to  conduct  all  of  the  operations,  air 
operations,  that  it  is  authorized  to  operate.  And  so 
long  as  that  is  all  that  this  Defendant  is  enjoined 
from  doing,  that  is,  operating  in  excess  of  its  au- 
thority, which  excess  would  be  in  violation  of  sec- 
tion 401,  this  Court  not  only  has  jurisdiction  but  it 
is  the  duty  of  this  Court  to  make  the  injunction 
permanent. 

Mr.  Hewitt:  If  the  Court  pleases,  I  would  like 
to  make  this  statement  again.  Section  401(a)  says 
that  no  persons  may  engage 

The  Court:     I  have  it. 

Mr.  Hewitt:     I  have  to  find  it  myself. 

The  Court :     No  air  carrier  shall  engage 


Mr.  Hewitt:  It  says  no  air  carrier  shall  engage 
in  any  transportation  unless  there  is  in  force  a  cer- 
tificate issued  by  the  authority  authorizing  such  air 
carrier  to  engage  in  such  transportation.  All  right. 
Our  contention  is,  your  Honor,  that  we  have  been 
exempt  under  section  292.1  from  section  401(a). 
In  other  words,  this  Board,  Civil  Aeronautics 
Board,  has  in  this  particular  case  never  determined 
a  violation,  not  interf erred  with  the  operations. 
They  have  had  all  the  information  legarding  the 
flights.  The  evidence  showed  that  quarterly  reports 
have  been  filed.    They  have  been  cognizant  of  the 
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operation.  They  know  everything  there  is  to  know 
about  the  operation.  We  have  consistently  told 
them  not  only  in  our  application  before  the  Board 
for  an  expeditious  hearing  on  an  application  filed  in 
July  1946,  but  we  have  personally  informed  them. 

I  personally  informed 

Mr.  Anthony:  There  is  no  evidence  of  any  of 
this,  your  Honor.  Can't  we  confine  ourselves  to  the 
record  ? 

The  Court :     That  would  be  better. 
Mr.  Anthony:     I'd  like  to  cross-examine  counsel 
on  that,  of  what  he  informed  the  Board. 

The  Court:  That  seems  to  be  in  point,  Mr. 
Hewitt,  but  while  we  have  an  interruption  here,  I 
think  I  grasp  what  you  are  getting  at,  and  let  me 
ask  you  this.  You  are  correct  in  contending  that 
under  the  C.  A.  B.  your  Defendant  has  been  exempt 
under  another  provision.  And  it  is  authorized  to 
operate  in  accordance  with  that  exemption.  But  if 
it  exceeds  its  exemption,  its  operations  go  beyond 
its  exemption,  and  is  it  your  contention  that  it  still 
is  not  a  violation  of  401? 

Mr.  Hewitt:  No,  sir.  It  is  not  my  contention. 
My  contention  is  that  the  Board,  the  Civil  Aero- 
nautics Board,  should  determine  whether  or  not  we 
are  violating  our  exemption.  In  other  words,  the 
Board  determines  that. 

The  Court:  Well,  any  air  transportation  by  an 
air  carrier  which  is  either  not  licensed  under  401  or 
not  exempt  under  416  [601]  is  a  violation  of  401  as 
to  which  this  Court  has  jurisdiction— right « 
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Mr.  Hewitt :  No,  sir.  I  do  not  agree.  I  will  put 
it  another  way.  If  an  air  carrier  is  in  fact  exempt 
under  401  by  some  provisions  of  exemption  witliin 
section  416,  then  the  extent  of  the  operations  of 
that  air  carrier  shall  be  determined  from  then  on  by 
the  Civil  Aeronautics  Board,  so  far  as  the  scope 
of  those  operations  are  concerned.  And  the  reason 
for  that  is  that  this  Court  must  interpret  292.1. 
They  are  not  interpreting  401(a)  because  that  is 
out  of  the  picture  now.  This  particidar  defendant 
has  been  exempt  from  401(a).  They  have  an  ex- 
emption. They  have  a  letter  of  registration  which 
I  am  sure  you  are  familiar  with.  It  was  brought 
out  in  the  j)reliminary  injimction.  That  being  the 
case,  whatever  jurisdiction  this  Court  takes  is  de- 
termining operations  under  a  regulation,  292.1.  And 
if  the  Court  can  determine  and  interpret  a  regula- 
tion such  as  292.1,  thev  certainly  can  determine 
them  all,  all  the  regulations.  And  I  don't  think  that 
would  be  the  intention  of  the  law. 

The  Court:  Well,  there  is  no  law  against  the 
judicial  branch  interpreting  administrative  regula- 
tions, is  there?  They  are  not  so  holy  and  sanctified 
that  they  can't  be  inspected  and  measured  by  the 
judicial  branch  of  the  government. 

Mr.  Hewitt:  Your  Honor,  I  think  I  have  not 
made  myself  [602]  clear.  I  say  this,  I  don't  say 
the  Court  hasn't  tlie  intelligence  and  the  ability. 
I  don't  say  that  at  all.  I  say  it  is  a  matter  of  law, 
not  my  idea  of  the  law  but  what  the  Supreme  Court 
says  about  the  law,  that  this  Court  shall  not  take 
jurisdiction  when  an  administrative  body  has  al- 
ready accepted  jurisdiction. 


Hawaiian  Airlines,  Ltd,  73 

When  that  letter  of  exemption  was  issued,  the 
Civil  Aeronautics  Board  thereafter  has  taken  juris- 
diction over  the  operations  of  this  defendant.  I  don't 
say  that  it  is  impossible  for  this  Court  to  do  any- 
thing. I  am  talking  strictly  legally  and  the  admin- 
istrative law  is  very  clear  on  the  point. 

Now,  counsel  refers  to  the  brief,  the  Civil  Aero- 
nautics Board's  brief.    We  have  that  brief  and  it 
skipped  very  lightly  over  the  administrative  prob- 
lem. In  fact,  they  just  make  a  blunt  statement  that 
under  section  1007  of  the  Civil  Aeronautics  A<^t  the 
Court  has  jurisdiction,  period.  They  don't  talk  any- 
thing about  administrative  law,  primary  jurisdic- 
tion.   And  I  think  it  is  a  very  important  point.  We 
have  gone  over  it  several  times  before,  true,  but 
nevertheless  it  is  a  vital  point  in  this  particular  case. 
The  Court:     Well,  assuming  for  a  moment  that 
you  are  right,  it  is  still  a  fact,  isn't  it,  that  Congress 
has  made  a  specific  provision  in  this  C.A.B.  law 
that  violations  of  401(a)  may  at  the  instance  of  the 
Board   or   an   injured   party   be    considered   in   a 
judicial  proceeding?  Now,  if  you  are  right  that  by 
issuing  [603]  this  letter  of  registration  exempting 
your  client,  the  Board  has  thus  taken  jurisdiction 
of  the  issue  for  all  purposes,  do  you  mean  to  say 
that  it  would  therefore  follow  that  never  could  the 
matter  be  tested  judicially  as  to  whether  or  not  that 
exemption  is  being  violated  and  that  the  Board  or 
the  injured  party  could  never  have  any  recourse 
to  the  courts,  assuming,  for  example,  that  the  C.A.B., 
as  might  possibly  appear  in  this  instance,  has  sat 
idly  by  and  done  nothing,  must  an  injured  party 
also 
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Mr.  Hewitt:  Your  Honor,  if  the  Board  deter- 
mines in  fact,  not  as  a  matter  of  law  but  as  a  matter 
of  fact,  that  there  has  been  a  violation  after  they 
have  taken  jurisdiction  of  the  matter,  then  the 
Courts  come  into  the  picture  and  they  certainly 
have  the  right  to  enforce. 

The  Court:  But  supposing  the  C.A.B.  does 
nothing  % 

Mr.  Hewitt:  Well,  whether  or  not  the  C.A.B. 
docs  nothing  or  not  is  I  don't  think  material. 

The  Court:  Well,  it  is  certainly  material  to  an 
injured  party  as  a  legal  proposition.  Under  your 
construction,  because  of  this  exemption  and  C.A.B., 
on  your  theory  having  taken  jurisdiction,  it  has  thus 
acquired  exclusive  jurisdiction,  but  supposing  it  de- 
clined through  either  negligence  or  inadvertence  or 
some  other  reason  to  act,  must  an  injured  party  wait 
until  such  a  time  when,  as,  and  if  the  C.A.B.  decides 
to  do  something  ?  [604]  Or  they  can  do,  as  Congress 
allowed  them  to  do,  and  come  into  Court. 

Mr.  Hewitt:  I  think  your  Honor  is  correct.  I 
think  that  is  perfectly  true.  But  I  think  the  plain- 
tiff must  first  show  that  he  has  exhausted  his  ad- 
ministrative remedy.  There  is  no  allegation  in  this 
complaint  that  he  has  done  anything  as  far  as  the 
Civil  Aeronautics  Board  is  concerned.  He  hasn't 
tried  it. 

The  Court :  That  is  right,  and  we  have  been  over 
that  point. 

Mr.  Hewitt:  And  the  law  is  very  clear.  The 
plaintiff  should  exhaust  his  remedies,  and  he  has 
to  make  an  allegation  to  that  effect. 
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The  Court:  Well,  I  don't  agree  with  you  on  that 
particular  point.  However,  I  would  not  have  enter- 
tained this  case  if  there  was  pending  a  square  com- 
plaint based  on  this  issue  before  the  C.A.B.  But 
your  point  on  that  is  that  this  motion  to  intervene 
in  connection  with  your  petition  for  a  certain 
amount  to  a  complaint  pending  before  an  adminis- 
trative board 

Mr.  Hewitt:     Well,  it  is,  your  Honor. 
The  Court :     Well,  I  have  heard  you  on  that  be- 
fore and  I  am  not  going  to  change  my  mind.    I  think 
a  statement  may  be  made  for  one  or  two  purposes, 
and  it  is  very  important  for  the  purpose  for  which 
it  is  made.     Apparently  they  have  made  a  [605] 
statement  based  on  facts  similar  to  those  alleged 
here.     In  connection  with  your  pending  applica- 
tion, for  the  purpose  of  blocking  your  application. 
Now,  if  they  may  possibly  use  the  same  facts  for 
another  purpose,  which  apparently  they  are  doing 
here,  namely,  to  procure  an  injunction,  I  don't  agree 
with  you  that  there  is  this  issue  now  pending  ad- 
ministratively before  the  C.A.B.,  and  even  if  it  was, 
this  Court  had  taken  jurisdiction  first. 

Mr.  Hewitt :  That  is  true,  your  Honor,  but  when- 
ever there  is  any  question  of  jurisdiction,  either  on 
the  part  of  the  Court  itself  or  any  suggestion  as  to 
jurisdiction,  the  Court  has  the  right  and  the  power 
to  hear  that  jurisdiction. 

The  Court:     Oh,  yes. 

Mr.  Hewitt :     To  hear  that. 
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The  Court :  Excuse  me.  But  the  C.A.B.  will  not 
oust  a  Court  of  jurisdiction,  first,  a  Court  of  juris- 
diction taking  first 

Mr.  Hewitt :  But  the  pow^r  and  discretion  of  the 
Court  in  determining  that  fact  is  very  important. 
In  other  words,  if  I  can  show  to  this  Court  that,  as 
a  matter  of  fact,  there  has  been  a  complaint  made 
to  the  Civil  Aeronautics  Board  prior  to  the  hearing. 

The  Court :  And  you  may  have  something  if  you 
do  that. 

Mr.  Hewitt:  Well,  that  is  exactly  what  hap- 
pened. 

The  Court:     Well,  there  is  no  evidence  here. 

Mr.  Hewitt:     I  don't  know  it. 

The  Court:  At  the  moment,  as  things  stand, 
there  is  no  evidence  of  that. 

Mr.  Hewitt :     No,  your  Honor,  that  is  true. 

The  Court :  All  right.  We  will  confine  ourselves 
to  what  is  before  us. 

Mr.  Hewitt:  Although  it  was  before  the  Court 
on  my  motion  on  jurisdiction. 

The  Court:  Well,  I  don't  know.  I  have  the 
impression  you  are  talking  about  something  differ- 
ent than  that  which  I  have  heard.  But  it  mav  be 
that  you  are  still  including  this  intervention  thing 
in  the  way  which  I  have  always  contended  and  con- 
cerning which  I  disagree.  I  am  going  to  overrule 
your  motion  and  you  may  have  an  exception.  Be- 
fore you  start,  we  have  almost  consumed  an  liour 
arguing.    Would  you  like  a  short  recess  to  prepare  ? 

Mr.  Hewitt:     Yes.    Thank  you. 

(A  short  recess  was  taken  at  10:55  a.m.) 
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After  Recess 

The  Court :  Now,  you  are  ready  and  you  do  not 
wish  to  make  an  opening  statement?  If  not,  you 
may  call  your  first  witness. 

Mr.  Hewitt :  No.  Mr.  Tongg,  will  you  take  the 
stand,  please?  [607] 

*****  ^  * 

(Mr.  Hewitt  summed  up  on  behalf  of  Trans- 
Pacific  Airlines,  Limited.) 

(A  short  recess  was  taken  at  11;00  a.m.) 

After  Eecess 
(Mr.  Anthony  summed  up  in  behalf  of  the 
Hawaiian  Airlines,  Limited.) 
The   Court:     Yesterday  when  we   discussed  the 
hotly  contested  issue  of  whether  there  would   be 
no  oral  argument  but  simply  briefs  filed,  the  Court 
ruled  that  we  would  have  an  oral  argument  and 
at  the  end  of  that  oral  argument  if  the  Court  saw 
fit  to  ask  for  briefs,  feeling  that  it  might  at  that 
time  decide  that  it  needed  briefs,  it  would  announce 
that  fact,  and  if  it  needed  briefs  allow  the  parties 
to  file  the  same. 

Having  heard  the  arguments  presented  by  both 
counsel,  I  am  satisfied  that  the  issue  is  as  concise 
and  as  clear  as  it  was  when  the  case  first  started, 
and  that  there  are  no  briefs  required  by  the  Court 
for  its  assistance. 

I  am  going  at  this  time  to  announce  my  ruling 
and  I  will  later  reduce  it  to  writing. 
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Upon  a  consideration  of  the  points  of  law  in- 
volved, as  to  which  I  have  previously  indicated  I 
disagreed  with  Mr.  Hewitt  and  Mr.  Lear,  I  am  sat- 
isfied that  this  Court  has  jurisdiction.  [1137]  I  am 
secondly  satisfied,  from  consideration  of  the  docu- 
mentary and  other  evidence  in  this  case  given  by 
witnesses,  that  this  defendant  has  operated  in  vio- 
lation of  Economic  Regulation  292.1.  And  thirdly, 
I  am  satisfied  that  in  so  far  as  damages  are  con- 
cerned that  an  equitable  basis  exists  here  for  the 
issuance  of  an  injimction  of  a  type  prayed  for  in 
that  the  remedy  at  law  is  inadequate  and  that  it 
is  not  necessary  in  a  case  of  this  sort  to  establish 
dollars  and  cents  damage. 

In  particular  I  am  satisfied  in  point  of  law  that 
a  franchise  holder,  limited  though  that  franchise 
may  be,  is  entitled  to  injunctive  relief  when  exposed 
to  unlawful  competition  to  the  damage  and  injury 
of  the  franchise  which  it  holds.  That  is  the  case 
here.  The  Hawaiian  Airlines  holds  a  limited  fran- 
chise issued  to  it  by  the  Civil  Aeronautics  Board 
pursuant  to  an  Act  of  Congress. 

The  evidence  here  discloses  that  this  defendant 
is  operating  in  violation  and  in  excess  of  the  per- 
mission heretofore  granted  to  it  by  the  Civil  Aero- 
nautics Board,  and  as  to  that  excess  operation  over 
and  beyond  Economic  Regulation  292.1.  It  is  not 
covered  by  a  certificate  under  Section  401(a)  of  the 
Act.  That  being  so,  working  Ijackwards  in  this 
discussion,  the  Court  has  jurisdiction  under  the 
Civil  Aeronautics  Act  to  grant  the  relief  prayed 
for,  and  it  will  do  so  in  substantially  the  same  form 
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as  a  preliminary  injunction  took;  that  is,  reserving 
the  right  to  the  defendant  to  increase  its  operation 
to  the  extent  that  the  C.A.B.  changes  its  mind  from 
time  to  time,  or  it  obtains  a  full  certificate  from 
the  Civil  Aeronautics  Board.  [1139] 


*  Mr 


*  *  * 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 
COURT,  TO  TRANSCRIPT  OF  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  that  the  foregoing  pages  numbered 
1  to  1142,  inclusive,  are  a  true  and  complete  tran- 
script of  the  record  and  proceedings  had  in  said 
court  in  the  above-entitled  cause,  as  the  same  re- 
mains of  record  and  on  file  in  my  office,  and  that 
the  costs  of  the  foregoing  transcript  of  record  are 
$19.90  and  that  said  amount  has  been  paid  to  me 
by  the  appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  17th 
day  of  February,  1948. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court,  District  of  Hawaii. 
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DEFENDANT'S  EXHIBIT  ^^A" 

Civil  Aeronautics  Board 

Washington  25 

Letter  of  Registration  No.  163 

Non-Certificated  Irregular  Air  Carrier 

Trans-Pacific  Airlines,  Ltd. 
P.  O.  Box  2113 
Honolulu,  T.  H. 

is  hereby  acknowledged  to  have  duly  registered  with 
the  Civil  Aeronautics  Board  as  a  Non-Certificated 
Irregular  Air  Carrier  under  the  provisions  of  sec- 
tion 292.1  of  the  Economic  Regulations,  as  amended, 
relating  to  irregular  interstate  and  overseas  air 
transportation  of  persons  and  property  and  irreg- 
ular foreign  air  transportation  of  property  only. 

This  letter  of  Registration  is  not  transferable  and 
may  be  suspended  or  revoked  at  any  time  in  accord- 
ance with  pei*tinent  provisions  of  section  292.1  of 
the  Economic  Regulations,  as  amended. 

This  is  not  a  certificate  of  public  convenience  and 
necessity  and  is  merely  evidence  of  registration. 

Issued:  July  8,  1947. 

[Seal]        /s/  M.  C.  MULLIGAN, 

Secretary. 
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DEFENDANT'S  EXHIBIT  '^C" 

Docket  No.  2390 
Before  the  Civil  Aeronautics  Board 

In  the  Matter  of  the  Application  of 

TRANS-PACIFIC  AIRLINES,  LTD,  Under 
Section  401  of  the  Civil  Aeronautics  Act  of 
1938,  as  Amended,  for  a  Certificate  of  Public 
Convenience    and    Necessity    Authorizing    Air 
Transportation  of  Persons,  Mail  and  Property 
on  a  Scheduled  Basis  Between  the  Terminal 
Point   Honolulu,   T.   H,   Intermediate   Points 
Hilo  and  Upolu,  Island  of  Hawaii,  Puunene 
Field,  Island  of  Maui ;  Lanai,  Island  of  Lanai ; 
Homestead    Field,    Island    of    Molokai;    Port 
Allen,  Island  of  Kauai,  and  Barking  Sands, 
Island  of  Kauai. 

PETITION  TO  INTERVENE 

Communications   with    respect   to    this   Petition 
should  be  sent  to : 

Stanley  C.  Kennedy,  President 
Hawaiian  Airlines,  Limited 
Inter-Island  Building 
Honolulu  1,  Hawaii 

J.  Garner  Anthony 
Robertson,  Castle  &  Anthony 
312  Castle  &  Cooke  Building 
Honolulu  1,  Hawaii 
Counsel  for  Petitioner 
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[Title  of  Board.] 

PETITION  FOR  INTERVENTION 

Hawaiian  Airlines,  Limited,  a  corporation  incor- 
porated under  the  laws  of  the  Territory  of  Hawaii, 
petitioner  herein,  requests  leave  to  intervene  as  a 
party  in  the  above  proceedings  pursuant  to  Eco- 
nomic Regulations,  Part  285,  Rules  of  Practice, 
Section  285.6,  Civil  Aeronautics  Board,  and  alleges : 

1. 

That  petitioner  is  the  holder  of  a  certificate  of 
public  convenience  and  necessity  issued  to  it  pur- 
suant to  Section  401  of  the  Civil  Aeronautics  Act 
of  1938,  49  U.S.C.  Sec.  481,  authorizing  it  to  engage 
in  the  transportation  of  persons,  property  and  mail 
between  points  within  the  Territory  of  Hawaii  and 
since  the  issuance  of  said  certificate  on  June  16, 
1939,  has  continuously  engaged  in  air  transportation 
as  an  air  carrier  pursuant  to  said  act. 

2. 

That  Trans-Pacific  Airlines,  Ltd.,  applicant  above 
named,  is  a  corporation  incorporated  under  the  laws 
of  the  Territory  of  Hawaii  and  is  an  air  carrier 
within  the  meaning  of  the  Civil  Aeronautics  Act 
of  1938  as  amended  and  is  now  and  since  January 
1,  1947,  has  been  continuously  engaged  in  air  trans- 
portation carrying  persons  and  property  between 
points  within  the  Territory  of  Hawaii  by  air  as  a 
common  carrier  without  having  a  certificate  of  pub- 
lic convenience  and  necessity  from  the  Civil  Aero- 
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nautics  Board;  that  said  applicant  since  January 
1,  1947,  to  the  date  hereof  has  conducted  and  is  now 
conducting  a  regularly  scheduled  air  carrier  service 
between  points  within  the  Territory  of  Hawaii  in 
violation  of  the  Civil  Aeronautics  Act  of  1938,  and 
in  violation  of  the  Economic  Regulations,  Part  292, 
issued  by  the  Civil  Aeronautics  Board. 

3. 
That  applicant's  regularly  scheduled  service  sub- 
stantially parallels  the  service  furnished  by  peti- 
tioner pursuant  to  its  certificate ;  that  petitioner  has 
an  interest  in  the  proceedings  as  the  certificated  air 
carrier  operating  the  route  applied  for  by  applicant 
and  that  the  protection  of  petitioner  as  a  certificated 
air  carrier  against  unregulated  competition  make  it 
m  the  public  interest  that  petitioner  be  allowed  to 
mtervene  as  a  party  in  the  above  proceedings ;  that 
no  other  parties  have  appeared  in  the  above  pro- 
ceedings and  petitioner  has  a  property  and  financial 
interest  in  said  proceedings  which  would  not  be 
represented  by  the  existing  parties. 
_   Wherefore,  petitioner  prays  that  it  be  allowed  to 
intervene  as  a  party  in  the  above  proceedings. 

Dated :     Honolulu,  Hawaii,  September  4th,  1947. 

HAWAIIAN  AIRLINES, 
LIMITED, 

By  /s/  STANLEY  C.  KENNEDY, 
Its  President. 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Stanley  C.  Kennedy,  being  first  duly  sworn  under 
oath,  deposes  and  says: 

That  he  is  the  president  of  Hawaiian  Airlines, 
Limited,  petitioner  above  named;  that  he  has  read 
the  foregoing  petition,  knows  the  contents  thereof 
and  that  the  same  is  true  and  that  he  intends  and 
desires  in  granting  the  relief  requested  that  the 
Board  shall  place  full  and  complete  reliance  upon 
the  accuracy  of  each  and  every  statement  therein 
set  forth;  that  to  the  best  of  his  information  and 
belief  every  statement  contained  in  the  instrument 
is  true  and  no  such  statement  is  misleading. 

/s/  STANLEY  C.  KENNEDY. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  September,  1947. 

/s/  DAVID  L.  PETERSON, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  commission  expires  June  30,  1949. 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the 
foregoing  Petition  upon  all  parties  who  appear  of 
record  in  Docket  2390. 

Dated:     Honolulu,  Hawaii,  September  5,  1947. 

/s/  J.  GARNER  ANTHONY, 

Counsel    for    Hawaiian    Air- 
lines, Limited. 
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[Endorsed]:  No.  11865.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Trans- 
Pacific  Airlines,  Ltd.,  a  corporation,  appellant,  vs. 
Hawaiian  Airlines,  Limited,  a  corporation,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

Filed  February  24,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  District 

No.  11865 

HAWAIIAN  AIRLINES,  LIMITED, 

Plaintiff, 

vs. 

TRANS-PACIFIC  AIRLINES,  LTD., 

Defendant  and  Third  Party  Plaintiff, 

vs. 

INTER-ISLAND  STEAM  NAVIGATION  COM- 
PANY, LIMITED, 

Third  Party  Defendant. 

STATEMENT  OF  POINTS  PURSUANT  TO 
RULE  75(d),  FEDERAL  RULES  OF  CIVIL 
PROCEDURE 

Now  comes  Trans-Pacific  Airlines,  Ltd.,  appellant 
herein,  and  pursuant  to  Rule  75(d)  of  the  Federal 
Rules  of  Civil  Procedure,  sets  forth  a  statement 
of  points  on  which  appellant  intends  to  rely  on 
appeal,  as  follows,  to  wit : 

Point  I. 
That  the  United  States  District  Court  for  the 
Territory  of  Hawaii  had   no   jurisdiction   of   ap- 
pellant. 

Point  II. 
That  at  no  time  during  the  course  of  said  pro- 
ceedings did  appellant  submit  to  the  jurisdiction  of 
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said  Court,  but  at  all  times  appellant  seasonably 
objected  to  the  asserted  jurisdiction  of  said  Court. 

Point  III. 
That  appellant  did  not  at  any  time  waive  its 
objection  to  said  jurisdiction  of  said  court. 

Point  IV. 

That  the  ruling  that  the  United  States  District 
Court  for  the  Territory  of  Hawaii  had  jurisdiction 
over  appellant  and  order  of  the  United  States  Dis- 
trict Judge  affirming  said  jurisdiction,  and  the 
issuance  of  a  Writ  of  Injunction  therein  was  error. 

Wherefore,  appellant  prays  that  the  decree  of  said 
Court  be  reversed. 

Dated:    April  8,  1948. 

TRANS-PACIFIC  AIRLINES, 
LIMITED, 

By  /s/  FREDERICK  L.  HEWITT, 

Its  Attorney. 

[Endorsed] :     Filed  April  9,  1948. 
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No.  11,865 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


r 


Trans-Pacific  Airlines,  Limited 

(a  corporation). 

Appellant, 

vs. 

Hawaiian  Airlines,  Limited 

(a  corporation), 

Appellee, 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Hawaii. 

APPELLANT'S  OPENING  BRIEF, 


STATEMENT  OP  JURISDICTION. 

Appellant  was  charged  with  violating  the  Civil 
Aeronautics  Act  of  1938,  as  amended  (49  U.S.C.A. 
Sec.  481  A)  in  the  United  States  District  Court  for 
the  Territory  of  Hawaii.  Writ  of  permanent  injunc- 
tion was  entered  in  said  Court  on  November  10,  1947. 
Notice  of  appeal  was  properly  filed  in  the  District 
Court  for  the  Territory  of  Hawaii.  Within  the  time 
allowed  by  law  as  extended  by  Order  of  the  Court, 
the  transcript  of  record  was  filed  herein.  Jurisdic- 
tion of  this  Court  to  review  the  said  final  judgment 


of  the  District  Court  is  sustained  by  Sec.  128  of  the 
Judicial  Code  (28  U.S.C.A.  Sec.  225). 


INTRODUCTORY  STATEMENT  AND  FACTS. 

This  appeal  is  premised  upon  the  single  proposition 
of  law  that  the  United  States  District  Couri  for  the 
District  of  Hawaii  acted  in  excess  of  its  jurisdiction 
in  entertaining  respondent's  comi)laint  on  file  herein 
and  in  permitting  respondent  to  proceed.  It  is  appel- 
lant's contention  that  respondent's  complaint  should 
have  been  dismissed.  The  transcript  on  file  herein 
shows  that  appellant  seasonably  and  continuously 
asserted  its  objection  to  the  District  Court's  jurisdic- 
tion and  to  any  further  proceedings  in  the  matter  of 
such  complaint. 

The  facts  pertinent  to  this  appeal  are:  On  Septem- 
ber 3,  1947,  respondent  filed  its  complaint  (Tran- 
script: 2-4)  alleging  plaintiff  and  respondent  to  be  the 
holder  of  a  certificate  of  public  convenience  and  neces- 
sity issued  to  it  pursuant  to  Section  401  of  the  Civil 
Aeronautics  Act  of  1938  as  amended  (49  U.S.C.  481) 
authorizing  it  to  engage  in  air  transportation  as  an 
air  carrier  and  that  it  is  so  engaged.  It  then  alleges 
that  appellant  and  defendant  is  likewise  so  engaged, 
except  that  appellant  does  not  have  a  certificate  of 
public  convenience  and  necessity.  The  prayer  is  for 
an  injunction,  both  permanent  and  preliminary. 

For  such  purpose,  plaintiff  must  rely  upon  the  ex- 
press provisions  of  the  Civil  Aeronautics  Act,  since 


its  rights  are  purely  statutory  and  in  its  complaint 
expressly  relies  upon  Section  1007  of  the  Act.  (49 
U.S.C.  647(a).) 

The  findings  of  fact  and  conclusions  of  law  (Tran- 
script: 13-15)  find  that  plaintiff  had  such  a  certificate 
issued  to  it  on  June  19,  1939,  and  that  defendant  "is 
an  irregular  air  carrier  having  a  Letter  of  Registra- 
tion issued  to  it  Iw  the  Civil  Aeronautics  Board."  The 
Court  further  finds  that  defendant  ^*  engaged  in  air 
transportation,  carrying  persons  and  property  be- 
tween points  within  the  Territory  of  Hawaii  as  a 
common  carrier  and  from  January  1,  1947,  to  Sep- 
tember 11,  1947,  conducted  a  regular  scheduled  daily 
service  as  a  common  carrier  between  points  within  the 
Territory  of  Hawaii  without  having  a  certificate  of 
public  convenience  and  necessity  from  the  Civil  Aero- 
nautics Board."  But  the  Court  after  finding  defend- 
ant to  have  been  an  ^  irregular  air  carrier  having  a 
Letter  of  Registration"  further  finds  that  during  the 
aforesaid  period  it  ^'has  not  operated  within  the  allow- 
able limits  of  Sec.  292.1  of  the  Economic  Regulations 
of  the  Civil  Aeronautics  Board." 

The  conclusions  of  law  are  thus  clearly  premised  on 
the  purported  violation  of  Sec.  292.1  of  the  Economic 
Regulations  and  that  therefore  defendant  ^^has  not 
operated  under  any  exemption  pursuant  to  Sec.  416 
of  the  Civil  Aeronautics  Act  of  1938."  (49  U.S.C. 
496.) 

The  decree  and  writ  of  injunction  (Transcript:  15- 
23)  then  specifically  enjoins  appellant  from  operating 


without  the  limits  of  the  District  Court's  view  and  in- 
terpretation of  the  Economic  Regulations,  stating' : 

'^This  injunction  will  not  prohibit  operations 
of  defendant  in  accordance  with  the  exemption 
granted  it  by  the  Civil  Aeronautics  Board  in  Eco- 
nomic Regulations,  Section  292.1  as  amended 
June  10,  1947,  exempting  irregular  air  carriers 
as  authorized  by  Section  416  of  the  said  Act  (49 
U.S.C.  496(b);  provided,  however,  that  violation 
of  said  regulation  and  of  this  injunction  shall  be 
determined  by  the  application  of  the  standard  of 
regularity  currently  adopted  by  the  Civil  Aero- 
nautics Board,  to  wit:  the  operation  of  aircraft 
between  points  or  within  the  Territory  of  Hawaii 
in  air  transportation  of  persons  and  property 
regularly  or  with  a  ]*easonable  degree  of  regu- 
larity, which  regularity  is  reflected  by  the  opera- 
tion of  a  single  flight  per  week  on  the  same  day 
of  each  week  between  the  same  two  points,  or  is 
reflected  by  the  recurrence  of  operations  of  two 
round-trip  flights,  or  flights  varying  from  two  to 
three  or  more  such  flights,  between  any  same  two 
points,  each  week  in  succeeding  (88)  weeks,  with- 
out there  intervening  irregular  bu,t  frequent  in- 
tervals during  which  no  such  flights  are  operated 
so  as  thereby  to  result  in  appreciable  definite 
breaks  in  service.  It  is  intended  by  this  decree 
to  require  irregularity  in  service  between  any 
such  points  but  not  to  preclude  the  operation  of 
more  than  one  or  tw^o  such  flights  in  any  given 
week,  nor  to  prescribe  any  special  maximum  limi- 
tation upon  the  number  of  flights  which  may  be 
performed  in  any  one  week,  if  infrequency  and 
irregularity  of  service  is  otherwise  achieved 
through  variations  in  luimber  of  flights  and  in- 
tervals between  flights  and  through  frequent  and 


extended  definite  breaks  in  service.  The  word 
^ Point'  is  herein  defined  as  an  airport  and  all 
territory  in  a  25-mile  radius;" 

The  above  interpretation  is  premised  upon  a  decision 
of  the  Civil  Aeronautics  Board  in  Matter  of  the  Non- 
certified  Operations  of  Trans-Caribbean  Air  Cargo 
Lines,  Inc.  (Docket  2593),  decided  March  14,  1947. 

The  decree  and  writ  then  contain  these  very  impor- 
tant provisions: 

^^  Leave  to  apply  for  a  modification  of  this  de- 
cree and  the  writ  issued  in  pursuance  hereof  is 
hereby  granted  either  party  in  the  event  the  Civil 
Aeronautics  Board  shall  hereafter  modify  or 
rescind  the  aforesaid  regulations  or  its  interpreta- 
tion placed  thereon  by  said  agency; 

'^Jurisdiction  of  this  cause  is  retained  for  the 
purpose  of  giving  full  effect  to  this  decree  and 
for  the  purpose  of  making  such  further  and  other 
orders  and  decrees  or  taking  such  further  action, 
if  any,  as  may  become  necessary  or  appropriate 
to  carry  out  and  enforce  this  decree." 

Thus  by  the  record  on  file  herein,  plaintiff  was  an 
air  carrier  holding  a  certificate  of  public  convenience 
and  necessity,  defendant  (and  appellant)  holds  a 
Letter  of  Registration  as  an  irregular  air  carrier 
(Transcript:  Defendant's  Exhibit  ''A":  80),  plaintiff 
sought  to  enjoin  certain  operations  of  defendant,  and 
to  reach  that  result  the  District  Court  was  compelled 
to  make  its  own  interpretation  of  a  regulation  of  the 
Civil  Aeronautics  Board,  after  finding  that  the  Board 


had  issued  a  I^etter  of  Registration  to  defendant.  This 
had  the  effect  of  exemi3ting  defendant  and  appellant 
from  compliance  with  Section  401(a)  of  the  Act.  (49 
U.S.C.  481(a).  Thus  this  action  resulted  not  in  essen- 
tially being  an  action  to  enjoin  a  violation  of  Sec. 
401(a)  of  the  Act,  but,  essentially  to  interpret  and 
define  a  regulation  of  the  Board,  over  which  the 
Board  could  and  has  exercised  full  and  competent 
authority,  and  Avithin  its  primary  jurisdiction,  as  ap- 
pellant will  hereinafter  show. 

Appellant  continuously  insisted  that  the  Civil  Aero- 
nautics Board  had  already  complete  jurisdiction  over 
it  and  that  it  was  the  province  of  the  Board  to  inter- 
pret its  regulations,  and  to  determine  the  complicated 
facts  essential  to  a  determination  of  a  ^dolation 
thereof,  and  that  the  Board  has  primary  jurisdiction 
to  so  do,  and  until  the  Board  has  acted,  the  District 
Court  is  without  juiisdiction  to  do  so. 

Appellant  attacked  the  jurisdiction  of  the  Court  at 
the  time  of  the  hearing  on  the  order  to  show  cause  why 
a  preliminary  injunction  should  not  issue.  (Tran- 
script: Memorandum  of  Ruling:  10.)  The  point  was 
seasonably  reiterated  during  the  course  of  the  trial 
as  shown  by  the  transcript  on  file  herein.  The  question 
of  lack  of  jurisdiction  was  also  raised  by  appellant 
under  Rule  12(h)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. (Transcript:  30.) 

In  addition,  defendant  and  apj)ellant  had  applied 
to  the  Board  for  a  certificate  of  public  convenience 
and  necessity  (Transcript:  Defendant's  Exhibit  ^^C: 


81)  and  plaintiff  and  respondent  had  one  day  follow- 
ing the  filing  of  its  complaint  herein,  intervened,  and 
raised  the  same  issues  as  those  raised  by  its  com- 
plaint. Thus  in  further  fortification  of  the  primary 
jurisdiction  of  the  Board,  respondent  has  by  its  own 
act,  submitted  the  pertinent  issues  to  the  Board,  on 
the  basis  of  a  complaint,  of  which  the  Board  has  been 
given  jurisdiction  to  act  by  the  provisions  of  Section 
1002(a)  of  the  Act.    (49  IJ.S.C.  642.) 


APPELLANT'S  CONTENTION. 

Thus  the  question  on  appeal  before  this  Court,  and 
the  contention  of  appellant  is  that  for  the  very  salu- 
tary and  substantial  reasons  brought  out  in  appel- 
lant's argument  and  laboriously  worked  out  by  the 
United  States  Supreme  Court  in  a  line  of  important 
decisions,  the  Civil  Aeronautics  Board  had  primary 
jurisdiction  of  the  issues  raised  by  plaintiff's  com- 
plaint, and  the  District  Court  erred  in  assuming 
jurisdiction. 


ARGUMENT. 

Although  the  question  raised  by  this  appeal  appears 
to  be  novel  as  applied  to  the  Civil  Aeronautics  Act  of 
1938,  as  amended,  and  thus  of  importance  in  that  ap- 
plication, it  is  by  no  means  novel  as  applied  to  the 
Interstate  Commerce  Acts,  the  Federal  Communica- 
tions Act  and  the  Shipping  Act.    It  has  been  before 
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the  Supreme  Court  a  number  of  times,  and  important 
in  the  development  of  the  relationship  between  ad- 
ministrative authority  and  judicial  cognizance. 

Having  come  to  be  known  as  the  principle  of  pri- 
mary jurisdiction,  it  is  admirably  stated,  and  as  suc- 
cinctly as  its  involvements  permit,  in  51  Harvard  Law 
Review  1251.  The  Court  is  best  served  by  a  quotation : 

*^ Keystone  of  the  arch  of  administrative  regu- 
lation is  the  *  primary  jurisdiction'  rule.  With  its 
requirement  that  controversies  calling  for  ad- 
ministrative discretion  be  determined  by  commis- 
sions rather  than  by  courts,  following  from  the 
formula  that  these  questions  are  primarily  within 
the  jurisdiction  of  the  administrative  commission 
charged  with  that  particular  field  of  regulation, 
the  doctrine  of  primary  jurisdiction  has  pervaded 
the  entire  realm  of  administrative  law.  Railroad 
regulation  developed  the  doctrine,  public  utility 
regulation  expanded  it,  tax  litigation  extended  it, 
and  now  the  rapidly  enlarging  fields  of  labor  and 
industrial  regulation  have  adopted  it. 

^ '  The  issue  is  whether  suit  may  be  filed  in  court 
or  must  be  brought  instead  before  an  administra- 
tive commission,  when,  for  example,  utility  rates 
are  attacked  as  unreasonable  or  inapplicable,  the 
denial  of  certain  service  is  assailed  as  discrimina- 
tory, an  assessment  is  challenged  as  invalid,  or  a 
labor  practice  is  denounced  as  unlawful.  The  fre- 
quency with  which  this  question  arises,  particu- 
larly in  view  of  the  current  expansion  of  adminis- 
trative regulation,  warrants  an  examination  of 
the  scope  of  the  primary  jurisdiction  rule,  for  on 
this  rule  rests  the  vital  interrelation  of  courts  and 
commissions. 


^^One  practical  generalization  is  that  a  remedy 
created  by  statute  must  be  pursued  according  to 
statutory  prescription,  whether  the  prescribed 
tribunal  be  court  or  commission.  But  the  chief 
development  of  the  primary  jurisdiction  rule  has 
been  in  the  absence  of  express  statutory  provi- 
sion, or  in  the  face  of  it;  and  the  major  problems 
arise  when  the  statutory  prescription  is  not  clear, 
a  circumstance  that  necessarily  follows  from  the 
attempt  to  apply  to  a  myriad  of  specific  cases  a 
general  statute  defining  administrative  juris- 
diction. 

^^The  primary  jurisdiction  of  administrative 
commissions,  as  invoked  by  court  decisions,  has 
two  main  branches:  (1)  exclusive  jurisdiction, 
where  the  court  has  no  jurisdiction  of  the  subject 
matter  at  all,  and  the  commission  must  decide  the 
question,  with  judicial  review  ordinarily  only  to 
safeguard  the  requirements  of  due  process  of  law, 
and  possible  court  action  to  enforce  the  commis- 
sion's order;  and  (2)  exhaustion  of  remedy, 
where  the  court  has  jurisdiction  of  the  subject 
matter  but  the  suit  is  premature,  and  the  court 
refuses  to  decide  the  case  until  all  possible  ad- 
ministrative determination  has  been  completed. 

^^Many  reasons  underlie  the  courts'  enforce- 
ment of  both  aspects  of  this  self-denying  doctrine. 
Expert  and  continuous  study  by  the  administra- 
tive agency  makes  it  better  qualified  than  the 
courts  to  deal  with  intricate,  technical  problems 
of  regulation.  Complaint  before  a  commission 
may  give  more  adequate  relief,  because  the  cojn- 
mission  can  frame  its  order  to  develop  future 
rules  and  govern  allied  situations,  while  the  court 
is  concerned  primarily  with  past  conduct  and  is 
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necessarily  restricted  to  the  facts  of  the  particu- 
lar case.  Uniformity  of  regulation  can  be  achieved 
only  through  administrative  determination ;  other- 
wise, conflicting  decisions  of  A^aiious  courts  as  to 
the  reasonableness  of  certain  rates  or  practices 
would  lead  to  the  confusion  and  discrimination 
that  administrative  agencies  were  designed  to 
prevent.  Considerations  of  orderly  procedure  re- 
quire that  matters  within  the  jurisdiction  of  the 
administrative  commission  be  determined  by  it 
before  courts  adjudge  the  controversy,  lest  differ- 
ent phases  of  the  same  case  be  pending  before  the 
conamission  and  the  courts  at  one  time.  Moreover, 
it  is  a  fundamental  canon  of  judicial  conduct  to 
avoid  interference  with  legislative  or  administra- 
tive regulation,  until  it  is  certain  that  that  regu- 
lation imminently  threatens  to  infringe  the  rights 
of  the  petitioner  and  will  not  be  modified." 
(Italics  supplied.) 

Thus,  there  are  several  major  bases  for  the  prin- 
ciple : 

1.  Uniformity  of  regulation; 

(a)  Among  different  cases,  involving  different 
persons,  and 

(b)  Among  ditt'erent  District  Courts,  involving 
the  same  person. 

2.  Complexity  of  facts,  best  dealt  with  by  the  ex- 
pertness  of  the  commission  or  board. 

3.  Flexibility    of   the    administrative    action,    not 
possible  in  judicial  proceedings. 

4.  Avoidance  of  multiplicity  of  action. 
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5.     Reluctance  to  judicially  interfere  with  the  ad- 
ministrative functions  based  on  a  ^^  division  of 
labor''  of  governmental  burdens. 

The  leading  case  is  probably  Texas  and  Pacific 
Railway  v.  Abilene  Cotton  Oil  Co,  (1907),  27  S.  Ct 
350,  204  U.  S.  426,  51  L.  Ed.  553.  There  the  Court  had 
before  it,  a  protest  of  plaintiff  based  on  a  charge 
of  the  exaction  of  discriminatory  and  unreasonable 
rates.  Justice  White,  who  is  now  recognized  as  a 
leader  in  developing  the  applicable  principles  of  ad- 
ministrative law,  says  on  page  440  of  204  U.  S. : 

^^This  suggestion,  however,  is  manifestly  with- 
out merit,  and  only  serves  to  illustrate  the  abso- 
lute destruction  of  the  act  and  the  remedial  pro- 
visions which  it  created  which  would  arise  from 
a  recognition  of  the  right  asserted.  For  if,  with- 
out previous  action  by  the  Commission,  power 
might  be  exerted  by  courts  and  juries  generally 
to  determine  the  reasonableness  of  an  established 
rate,  it  would  follow  that,  unless  all  courts 
reached  an  identical  conclusion,  a  uniform  stand- 
ard of  rates  in  the  future  would  be  impossible,  as 
the  standard  would  fluctuate  and  vary,  dependent 
upon  the  divergent  conclusions  reached  as  to  rea- 
sonableness by  the  various  courts  called  upon  to 
consider  the  subject  as  an  original  question.  In- 
deed, the  recognition  of  such  a  right  is  wholly 
inconsistent  with  the  administrative  power  con- 
ferred upon  the  Commission,  and  with  the  duty, 
which  the  statute  casts  upon  that  body,  of  seeing 
to  it  that  the  statutory  requirement  as  to  imi- 
f  ormity  and  equality  of  rates  is  observed.  Equally 
obvious  is  it  that  the  existence  of  such  a  power 
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in  the  courts,  independent  of  prior  action  by  the 
Commission,  would  lead  to  favoritism,  to  the  en- 
forcement of  one  rate  in  one  jurisdiction  and  a 
different  one  in  another,  would  destroy  the  pro- 
hibitions ae^ainst  preferences  and  discrimination, 
and  afford,  moreover,  a  ready  means  by  which, 
through  collusive  proceedings,  the  wrongs  which 
the  statute  was  intended  to  remedy  could  be  suc- 
cessfully inflicted.  Indeed,  no  reason  can  be  per- 
ceived for  the  enactment  of  the  provision  endow- 
ing the  administrative  tribunal  which  the  act 
created  with  power,  on  due  proof,  not  only  to 
award  reparation  to  a  particular  shipper,  but  to 
command  the  carrier  to  desist  from  violation  of 
the  act  in  the  future,  thus  compelling  the  altera- 
tion of  the  old  or  the  filing  of  a  new  schedule, 
conformably  to  the  action  of  the  Commission,  if 
the  power  was  left  in  courts  to  grant  relief  on 
complaint  of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disregarded  and  be 
treated  as  unreasonable,  without  reference  to  pre- 
vious action  by  the  Commission  in  the  premises. 
This  must  be,  because,  if  the  power  existed  in 
both  courts  and  the  Commission  to  originally  hear 
complaints  on  this  subject,  there  might  be  a  diver- 
gence between  the  action  of  the  Commission  and 
the  decision  of  a  court.  In  other  words,  the  estab- 
lished schedule  might  be  found  reasonable  and 
unreasonable  by  a  court  acting  originally,  and 
thus  a  conflict  would  arise  which  would  render 
the  enforcement  of  the  act  impossible." 

Further  citations  showing  the  growth  and  develop- 
ment of  the  princii)le  will  be  developed  in  the  course 
of  this  argument.    Having  outlined  the  reason  of  the 
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rule  there  is  now  another  question  of  fundamental 
importance  not  yet  referred  to.  That  is :  When  is  the 
principle  applied? 

To  assert  that  there  are  no  instances  when  the 
courts  take  cognizance  of  cases  involving  commerce 
would  be  an  obvious  absurdity,  and,  it  would  be 
quickly  recognized  by  this  learned  Court  that  appel- 
lant has  not  fully  analyzed  the  problem.  However, 
appellant  will  endeavor  to  show  that  the  case  at  bar 
is  one  clearly  illustrating  a  typical  instance  of  the 
application  of  the  rule. 

Fundamentally,  of  course,  the  rule  is  applied  when 
the  reasons  for  it  require  it.  However,  the  Supreme 
Court  has  enunciated  certain  boundary  lines  for 
guidance. 

In  Great  Northern  R.  Co.  v.  Merchants  Elevator 
Company   (1922),  42  S.   Ct.  477,  259  U.  S.  285,  66 
L.  Ed.  943,  a  shipper  had  recovered  an  alleged  over- 
charge based  on  a  construction  of  a  tariff  rule.  Justice 
Brandeis,  in  not  applying  the  bar  to  the  rule,  divided 
the  cases  on  the  basis  of  whether  the  question  was 
essentially  one  of  law,  and  not  one  of  administrative 
discretion,  in  which  instance  the  bar  of  the  principle 
would  not  apply,  or  whether  it  involved  fact,  or  ad- 
ministrative discretion,  in  which  event  it  would  apply. 
Thus  says  the  learned  jurist  on  page  291  of  259  U.  S. : 
^^ Whenever  a  rate,  rule,  or  practice  is  attacked 
as   unreasonable   or   as   unjustly   discriminatory, 
there  must  be  preliminary  resort  to  the  Commis- 
sion. Sometimes  this  is  required  because  the  func- 
tion being  exercised  is  in  its  nature  administra- 
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tive,  in  conti-adistinction  to  judicial.  But,  ordi- 
narily, the  determining  factor  is  not  the  character 
of  the  function,  but  the  character  of  the  contro- 
verted question  and  the  nature  of  the  inquiry 
necessary  for  its  solution.  To  determine  what 
rate,  rule,  or  practice  shall  be  deemed  reasonable 
for  the  future  is  a  legislative  or  administrative 
function.  To  determine  whether  a  shipper  has  in 
the  past  been  wronged  by  the  exaction  of  an  un- 
reasonable or  discriminatory  rate  is  a  judicial 
function.  Preliminary  resort  to  the  Commission 
is  required  alike  in  the  two  classes  of  cases.  It 
is  required  because  the  inquiry  is  essentially  one 
of  fact  and  of  discretion  in  technical  matters,  and 
uniformity  can  be  secured  only  if  its  determina- 
tion is  left  to  the  Commission.  Moreover,  that 
determination  is  reached  ordinarily  upon  A'olumi- 
nous  and  conflicting  evidence,  for  the  adequate 
appreciation  of  which  acquaintance  with  many 
intricate  facts  of  transportation  is  indispensable; 
and  such  acquaintance  is  commonly  to  be  found 
only  in  a  body  of  experts.  But  what  construction 
shall  be  given  to  a  railroad  tariff  presents  ordi- 
narily a  question  of  law  which  does  not  differ  in 
character  from  those  presented  when  the  con- 
struction of  any  other  document  is  in  dispute. 

^^When  the  words  of  a  written  instrument  are 
used  in  their  ordinary  meaning,  their  construc- 
tion presents  a  question  solely  of  law.  But  words 
are  used  sometimes  in  a  peculiar  meaning.  Then 
extrinsic  evidence  may  be  necessary  to  determine 
the  meaning  of  words  appearing  in  the  document. 
This  is  true  where  technical  words  or  jjhrases  not 
commonly  understood  are  employed.  Or  extrinsic 
evidence  may  be  necessary  to  establish  a  usage  of 
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trade  or  locality  which  attaches  provisions  not 
expressed  in  the  language  of  the  instrument. 
Where  such  a  situation  arises,  and  the  peculiar 
meaning  of  words,  or  the  existence  of  a  usage,  is 
proved  by  evidence,  the  function  of  construction 
is  necessarily  preceded  by  the  determination  of 
the  matter  of  fact.  Where  the  controversy  over 
the  writing  arises  in  a  case  which  is  being  tried 
before  a  jury,  the  decision  of  the  question  of  fact 
is  left  to  the  jury,  with  instructions  from  the 
court  as  to  how  the  dociunent  shall  be  construed 
if  the  jury  finds  that  the  alleged  peculiar  mean- 
ing or  usage  is  established.  But  where  the  docu- 
ment to  be  construed  is  a  tariff  of  an  interstate 
carrier,  and  before  it  can  be  construed  it  is  neces- 
sary to  determine  upon  evidence  the  peculiar 
meaning  of  words  or  the  existence  of  incidents 
alleged  to  be  attached  by  usage  to  the  transaction, 
the  preliminary  determination  mu^st  be  made  by 
the  Commission ;  and  not  until  this  determination 
has  been  made  can  a  court  take  jurisdiction  of 
the  controversy.  If  this  were  not  so,  that  uni- 
formity which  it  is  the  purpose  of  the  Com- 
merce Act  to  secure  could  not  be  attained.  For 
the  effect  to  be  given  the  tariff  might  depend,  not 
upon  construction  of  the  language, — a  question 
of  law, — but  upon  whether  or  not  a  particular 
judge  or  jury  had  found,  as  a  fact,  that  the  words 
of  the  document  were  used  in  the  peculiar  sense 
attributed  to  them,  or  that  a  particular  usage 
existed." 

And  in  summary  on  page  294  of  259  U.  S. : 

^'The  petition  for  certiorari  was  asked  for  on 
the  ground  that  the  decision  of  the  supreme  court 
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of  Minnesota  in  this  case  was  in  conflict  with  the 
above  decisions  of  this  court,  and  also  that  the 
decisions  in  several  state  courts  and  in  the  lower 
Federal  courts  were  in  serious  conflict  on  the 
question  involved.  In  the  brief  and  argument  on 
the  merits,  it  was  also  asserted  that  some  recent 
decisions  of  this  court  are  in  conflict  vdth  the 
rule  declared  and  applied  in  the  American  Tie  & 
Timber  Co.  Case,  supra,  and  the  Loomis  Case, 
supra.  If,  in  examining  the  cases  referred  to, 
there  is  borne  in  mind  the  distinction  above  dis- 
cussed between  controversies  which  involve  only 
questions  of  law  and  those  which  involve  issues 
essentiall}^  of  fact,  or  call  for  the  exercise  of  ad- 
ministrative discretion,  it  will  be  found  that  the 
conflict  described  does  not  exist,  and  that  the  de- 
cisions referred  to  are  in  harmony  also  with 
reason." 

Appellant  desires  to  emphasize  the  thought  above: 
That  though  respondent  can  and  undoubtedly  will 
show  cases  where  application  of  the  rule  has  been 
refused,  these  cases  are  not  at  all  inconsistent  with 
appellant's  contention,  but  sustain  it  on  the  funda- 
mental premises  of  the  rule,  bearing  in  mind  that  the 
case  at  bar  is  an  instance  of  the  interpretation  of  an 
administrative  regulation,  requiring  expert  analysis 
of  operating  facts,  and  discretionary  application  of 
the  regulation,  by  an  administrative  authority  already 
clothed  with  jurisdiction. 

Anti-trust  suits  have  been  a  fruitful  source  of  cases 
involving  the  line  of  demarcation.  Thus  in  Terminal 
Warehouse  Co.  v,  Pennsylvania  R.  Co.  (1935),  56  S. 
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Ct.  546,  297  U.S.  500,  80  L.  Ed.  827,  Justice  Cardozo 
in  refusing  to  take  cognizance  of  an  action  premised 
on  the  anti-trust  statutes,  but  involving  administrative 
discretion  in  the  fixing  of  reasonable  rates,  first  says 
on  page  513  of  297  U.S.: 

^^Even  so,  the  right  to  sue,  however  explicit  on 
its  face,  was  held  to  have  been  partially  super- 
seded in  respect  of  private  suitors  by  the  adoption 
of  the  Shipping  Act,  which  as  to  transactions 
within  its  range  gave  the  only  remedy  available. 
The  conclusion  was  reinforced  by  a  reference  to 
Keogh's  case  and  to  the  need  for  a  uniformity 
difficult  of  attainment  when  jurisdiction  is 
divided. 

^'What  was  said  in  these  opinions  is  precisely 
applicable  here.  If  a  sufferer  from  the  discrim- 
inatory acts  of  carriers  by  rail  or  by  water  may 
sue  for  an  injunction  under  the  Clayton  Act  with- 
out resort  in  the  first  instance  to  the  regulatory 
commission,  the  unity  of  the  system  of  regulation 
breaks  down  beyond  repair.  Texas  &  P.R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.S.  426,  51  L.  ed. 
553,  27  S.  Ct.  350,  9  Ann.  Cas.  1075;  Interstate 
Commerce  Commission  v.  Illinois  C.  R.  Co.,  215 
U.S.  452,  54  L.  ed.  280,  30  S.  Ct.  155;  Robinson 
V.  Baltimore  &  O.  R.  Co.,  222  U.S.  506,  56  L.  ed. 
288,  32  S.  Ct.  114;  Northern  P.  R.  Co.  v.  Solum, 
247  U.S.  477,  483,  62  L.  ed.  1221,  1226,  38  S.  Ct. 
550;  G-reat  Northern  R.  Co.  v.  Merchants  Ele- 
vator Co.,  259  U.S.  285,  291,  66  L.  ed.  943,  946, 
42  S.  Ct.  477,  and  see  U.  S.  C.  A.  title  15,  Section 
26 ;  construed  in  Central  Transfer  Co.  v.  Terminal 
R.  Asso.  288  U.S.  469,  77  L.  ed.  899,  53  S.  Ct.  444, 
supra/' 
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But  on  the  other  hand,  on  page  515  of  297  U.S. : 

^^In  thus  holding  we  do  not  intimate  that  never 
in  any  circumstances  can  a  carrier  become  a  party 
to  a  conspiracy  in  restraint  of  trade  or  commerce 
with  liability  for  treble  damages.  This  has  been 
made  plain  already.  We  enlarge  on  it  for  greater 
certainty.  Wherein  the  case  is  now  deficient  will 
be  made  clearer  by  example.  One  may  suppose  a 
business  of  a  manufacturer  which  has  assumed 
the  form  and  size  of  a  monopoly,  or  if  not  already 
at  that  stage,  is  well  upon  the  road  thereto.  Cf. 
Standard  Oil  Co.  v.  United  States,  221  U.S.  1,  51, 
61,  55  L.  ed.  619,  641,  645,  31  S.  Ct.  502,  34  L.R.A. 
(N.S.)  834,  Ann.  Gas.  1912D,  734;  United  States 
V.  American  Tobacco  Co.,  221  U.S-.  106,  55  L.  ed. 
663,  31  S.  Ct.  632 ;  United  States  v.  United  States 
Steel  Corp.,  251  U.S.  417,  64  L.  ed.  343,  40  S.  Ct. 
293,  8  A.L.R.  1121 ;  United  States  v.  Swift  &  Co., 
286  U.S.  106,  116,  76  L.  ed.  999,  1006,  52  S.  Ct. 
460.  One  may  add  a  situation  in  which  a  carrier 
has  knowingly  confederated  with  the  owner  to 
preserve  such  a  business  or  foster  it.  Whatever 
liability  grows  out  of  that  alliance  is  untouched 
by  this  decision.  For  present  purposes  we  may 
assume  that  if  such  a  situation  should  develop, 
the  carrier  would  make  itself  a  participant  in  the 
monopoly  which  it  had  conspired  to  produce, 
though  its  only  overt  act  was  a  discriminatory 
rate  of  carriage.  Again,  a  group  of  manufac- 
turers, whose  business  in  combination  would  not 
amount  to  a  monopoly,  might  unite  among  them- 
selves to  lay  a  burden  upon  commerce  by  con- 
certed action  as  to  prices.  Swift  &  Co.  v.  United 
States,  196  U.S.  375,  49  L.  ed.  518,  25  S.  Ct.  276; 
United  States  v.  American  Linseed  Oil  Co.,  262 
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U.S.  371,  67  L.  ed.  1035,  43  S.  Ct.  607 ;  Eastern 
States  Retail  Lumber  Dealers'  Asso.  v.  United 
States,  234  U.S.  600,  58  L.  ed.  1490,  34  S.  Ct.  951, 
L.R.A.  1015A,  788.  If  a  carrier  were  to  give  a 
preference  in  furtherance  of  that  conspiracy,  it 
would  become  a  participant  therein,  or  so  we  may 
assume,  the  damages  being  measured  not  merely 
by  the  consequences  flowing  from  the  preference, 
but  by  those  flowing  from  the  conspiracy  in  all 
its  comprehensive  unity. 
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Then  (page  516)  : 

^^We  conclude  that  for  Merchants  as  well  as 
for  Pennsylvania  whatever  liability  was  incurred 
through  the  forbidden  discrimination  was  under 
the  act  to  regulate  commerce  and  not  for  treble 
damages." 

And  so  in  Georgia  v.  Pennsylvania  R.  Co,  (1944), 
65  S.  Ct.  716,  324  U.S.  439,  89  L.  Ed.  1051,  Justice 
Douglas  refuses  to  apply  the  rule  to  an  anti-trust 
conspiracy  case,  but  on  the  basis  of  the  large  pattern 
of  the  entire  conspiracy.  Thus  on  page  460  of  324 
U.S.: 

^'The  fact  that  the  rates  which  have  been  fixed 
may  or  may  not  be  held  unlawful  by  the  Commis- 
sion  is  immaterial  to  the  issue  before  us.  The 
Keogh  Case  indicates  that  even  a  combination  to 
fix  reasonable  and  non-discriminatory  rates  may 
be  illegal.  260  U.S.  p.  161,  67  L.  ed.  187,  43  S.  Ct. 
47.  The  reason  is  that  the  Interstate  Commerce 
Act  does  not  provide  remedies  for  the  correction 
of  all  the  abuses  of  rate-making  which  might  con- 
stitute violation  of  the  anti-trust  laws.    Thus  a 
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^zone  of  reasonableness  exists  between  maxima 
and  minima  within  which  a  carrier  is  ordinarily 
free  to  adjust  its  charges  for  itself.'  United 
States  V.  Chicago,  M.  St.  P.  &  P.  R.  Co.,  294  U.S. 
499,  506,  79  L.  ed.  1023,  1029,  55  S.  Ct.  462.  With- 
in that  zone  the  Commission  lacks  power  to  grant 
relief  even  though  the  rates  are  raised  to  the 
maxima  by  a  conspiracy  among  carriers  who  em- 
ploy unlawful  tactics.  If  the  rate-making  func- 
tion is  freed  from  the  unlawful  restraints  of  the 
alleged  conspiracy,  the  rates  of  the  future  will 
then  be  fixed  in  the  manner  envisioned  by  Con- 
gress when  it  enacted  this  legislation.  Damage 
must  be  presumed  to  flow  from  a  conspiracy  to 
manipulate  rates  within  that  zone. 
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And  further  (page  462  of  324  U.S.)  : 

*^We  intimate  no  opinion  whether  the  bill  might 
be  construed  to  charge  more  than  that  or  whether 
a  rate-fixing  combination  would  be  legal  imder  the 
Interstate  Commerce  Act  and  the  Sherman  Act 
but  for  the  features  of  discrimination  and  coer- 
cion charged  here.  We  are  dealing  with  the  case 
only  in  a  preliminary  manner.  Cf.  Missouri  v. 
Illinois,  200  U.S.  496,\517,  518,  50  L.  ed.  572,  577, 
578,  26  S.  Ct.  268.  The  complaint  may  have  to  be 
amplified  and, clarified  as  respects  the  coercion 
and  discrimination  charged,  the  damage  suffered, 
or  otherwise.  We  do  not  test  it  against  the  vari- 
ous types  of  motions  and  pleadings  which  may 
be  filed.  We  construe  it  with  that  liberality  ac- 
corded the  complaint  of  a  sovereign  State  as  pre- 
senting a  substantial  question  with  sufficient 
clarity  and  specificity  as  to  require  a  joinder  of 
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The  Court  had  said  on  page  455  of  324  U.S. : 

^^The  policy  behind  these  restrictions  placed 
on  suitors  by  the  Congress  was  aptly  stated  in 
Terminal  Warehouse  Co.  v.  Pennsylvania  R.  Co., 
supra  (297  U.S.  p.  513,  80  L.  ed.  835,  56  S.  Ct. 
546),  as  follows:  ^If  a  sufferer  from  the  discrim- 
inatory acts  of  carriers  by  rail  or  by  water  may 
sue  for  an  injunction  under  the  Clayton  Act  with- 
out resort  in  the  first  instance  to  the  regulatory 
commission,  the  unity  of  the  system  of  regulation 
breaks  down  beyond  repair.^  We  adhere  to  these 
decisions.  But  we  do  not  believe  they  or  the  prin- 
ciples for  which  they  stand  are  a  barrier  to  the 
maintenance  of  this  suit  by  Georgia." 

This  learned  Court  will  quickly  recognize  the  dis- 
tinction afforded  by  these  conspiracy  cases  when  it  is 
remembered  that  a  lawful  act  can  be  part  of  a  con- 
spiracy if  it  is  to  an  unlawful  end. 

Thus,  in  cases  of  simple  construction  of  tariff  lan- 
guage, akin  to  the  construction  of  words  of  a  con- 
tract (also  see  Brotvn  &  Sons  Lumber  Co,  v,  Louis- 
ville d  N.  R,  Co.  (1937),  57  S.  Ct.  265,  81  L.  Ed.  301, 
299  U.S.  393),  and  cases  where  the  commission  ac- 
tion is  in  itself  one  of  the  ingredients  of  an  asserted 
large  pattern  of  conspiracy,  the  rule  may  not  be  ap- 
plied. 

But  where  there  are  facts  to  be  administratively 
determined,  and  the  action  is  within  that  of  the 
Board's  field,  the  reasons  of  the  rule  require  its  appli- 
cation. 
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On  premises  identical  with  those  controlling  appli- 
cation of  the  rule  of  Interstate  Commerce  cases,  the 
rule  of  primary  jurisdiction  has  been  applied  to  the 
Federal  Communications  Act.  In  Rochester  Tele- 
phone Corp,  V.  U.  S.  (1939),  59  S.  Ct.  754,  307  U.S. 
125,  83  L.  Ed.  1147,  a  case  actually  involving  the  scope 
of  review  of  an  administrative  ruling,  the  Court  ob- 
serves (page  138  of  307  U.S.)  : 

'* Recognition  of  the  Commission's  expertise  also 
led  this  Court  not  to  bind  the  Commission  to  com- 
mon law  evidentiary  and  procedural  fetters  in 
enforcing  basic  procedural  safeguards. 

^^From  these  general  considerations  the  Court 
evolved  two  specific  doctrines  limiting  judicial 
review  of  orders  of  the  Interstate  Commerce  Com- 
mission. One  is  the  primary  jurisdiction  doctrine, 
firmly  established  in  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.S.  426,  51  L.  ed.  553,  27  S. 
Ct.  350,  9  Ann.  Cas.  1075.  Thereby  matters  ivhich 
call  for  technical  knowledge  pertaining  to  trans- 
portation must  first  he  passed  upon  hy  the  Inter- 
state Commerce  Commission  before  a  court  can 
be  invoked.  The  other  is  the  doctrine  of  admin- 
istrative finality.  Even  when  resort  to  courts  can 
be  had  to  review  a  Commission's  order,  the  range 
of  issues  open  to  review  is  narrow.  Only  ques- 
tions affecting  constitutional  power,  statutory  au- 
thoiity  and  the  basic  prerequisites  of  proof  can 
be  raised.  If  these  legal  tests  are  satisfied,  the 
Commission's  order  becomes  incontestable.  Inter- 
state Commerce  Commission  v.  Illinois  C.  R.  Co., 
215  U.S.  452,  470,  54  L.  ed.  280,  287,  30  S.  Ct.  155; 
Interstate  Commerce  Commission  v.  Union  P.  R. 
Co.,  222  U.S.  541,  56  L.  ed.  308,  32  S.  Ct.  108." 
(Italics  supplied.) 
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And  in  ai)plication  to  the  Shipping  Act,  in  United 
States  Navigation  Co,  v.  Cunard  S.  S.  Co.  (1932),  52 
S.  Ct.  247,  284  U.S.  474,  76  L.  Ed.  408,  we  find  the 
Supreme  Court  affirming  a  dismissal  of  suit  under  the 
anti-trust  acts  premised  on  the  lawfulness  of  an  agree- 
ment within  the  jurisdiction  of  the  administrative 
body.  The  Court  says  (page  487  of  284  U.S.)  : 

^^It  is  said  that  the  agreement  referred  to  in 
the  bill  of  complaint  cannot  legally  be  approved. 
But  this  is  by  no  means  clear.  In  the  first  place, 
while  the  allegations  of  the  bill  must  be  taken  as 
true  upon  the  motion  to  dismiss,  they  still  are 
subject  to  challenge  by  pleading  and  proof  if  the 
motion  be  denied.  We  cannot  assume  that,  in  a 
proceeding  before  the  board  in  which  the  whole 
case  would  be  open,  similar  allegations  will  not 
be  denied  or  met  by  countervailing  affirmative 
averments.  In  any  event,  it  reasonably  cannot  be 
thought  that  Congress  intended  to  strip  the  board 
of  its  primary  original  jurisdiction  to  consider 
such  an  agreement  and  ^disapprove,  cancel  or 
modify^  it,  because  of  a  failure  of  the  contracting 
parties  to  file  it  as  15  requires.  A  contention  to 
that  effect  is  clearly  out  of  harmony  with  the 
fundamental  purposes  of  the  act  and  specifically 
with  the  provision  of  p.  22  authorizing  the  board 
to  investigate  any  violation  of  the  act  upon  com- 
plaint or  upon  its  own  motion  and  make  such 
order  as  it  deems  proper.  And  whatever  may  be 
the  form  of  the  agreement,  and  whether  it  be  law- 
ful or  unlawful  upon  its  face.  Congress  undoubt- 
edly intended  that  the  board  should  possess  the 
authority  primarily  to  hear  and  adjudge  the  mat- 
ter. For  the  courts  to  take  jurisdiction  in  advance 
of  such  hearing  and  determination  would  be  to 
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usurp  that  authority.  Moreover,  having  regard  to 
the  peculiar  nature  of  ocean  traffic,  it  is  not  im- 
possible that,  although  an  agreement  be  appar- 
ently bad  on  its  face,  it  properly  might,  upon  a 
full  consideration  of  all  the  attending  circum- 
stances, be  approved  or  allowed  to  stand  with 
modifications." 

How  appropriate  is  the  language  referring  to  the 
peculiar  nature  of  ocean  traffic,  in  its  application  to 
air  traffic  1 

And  in  the  District  Court  case  of  Adler  v,  Chicago 
<k  Southern  Air  Lines,  Inc.  (Mo.  1941),  41  Fed.  Supp. 
366,  a  passenger  asserts  a  claim  for  alleged  failure  of 
passage,  and  the  Court  in  applying  the  rule  asserts 
(367)  : 

^^The  Supreme  Court  held  in  the  case  of  United 
States  Navigation  Co.  v.  Cunard  Steamship  Co., 
1932,  284  U.S.  474,  52  S.  Ct.  247,  76  L.  Ed.  408, 
that  the  doctrine  of  primary  jurisdiction  likewise 
applied  in  cases  involving  the  practices  of  steam- 
ship companies  subject  to  regulation  under  the 
Shipping  Act  of  1916,  46  U.S.C.A.  p.  801  et  seq. 
In  its  decision  the  Court  recognized  that  the 
Shipping  Act  of  1916,  in  its  general  scope  and 
purpose,  closely  parallels  the  Interstate  Commerce 
Act,  49  U.S.C.A.  p.  1  et  seq. 

^^  Just  as  the  Shipping  Act  of  1916  parallels  the 
Interstate  Commerce  Act,  so  does  the  Civil 
Aeronautics  Act  of  1938,  in  its  general  scope  and 
purpose,  closely  parallel  both  the  Interstate  Com- 
merce Act  and  the  Shipping  Act  of  1916.  Each 
act  creates  an  administrative  agency,  and  each 
gives  that  agency  jurisdiction  to  regulate  a  par- 
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ticular  type  of  common  carrier,  one  by  land,  one 
by  water  and  one  by  air.  Each  commission  and 
board  has  the  power  to  prescribe  reasonable  rates, 
to  prevent  unjust  discrimination  and  undue  pref- 
erence and  prejudice,  and  to  regulate  the  rules, 
regulations  and  practices  of  the  carriers  subject 
to  its  jurisdiction." 

The  rule  of  primary  jurisdiction  now  having  been 
delineated  as  to  its  application  in  its  fimdamental 
purposes,  the  boundaries  of  its  application,  and  its 
application  to  other  administrative  bodies,  we  can 
undertake  the  question  of  its  application  to,  first,  the 
Civil  Aeronautics  Act  of  1938  as  amended,  and  sec- 
ondly, to  this  case. 

Section  401(a)  of  the  Act  (49  U.S.C.  481(a)) 
provides : 

^^No  air  carrier  shall  engage  in  any  air  trans- 
portation unless  there  is  in  force  a  certificate 
issued  by  the  Board  authorizing  such  air  carrier 
to  engage  in  such  transportation :  Provided,  That 
if  an  air  carrier  is  engaged  in  such  transportation 
on  the  date  of  the  enactment  of  this  Act,  such  air 
carrier  may  continue  so  to  engage  between  the 
same  terminal  and  intermediate  points  for  one 
hundred  and  twenty  days  after  said  date,  and 
thereafter  until  such  time  as  the  Board  shall  pass 
upon  an  application  for  a  certificate  for  such 
transportation  if  within  said  one  hundred  and 
twenty  days  such  air  carrier  files  such  applica- 
tion as  provided  herein. 
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Section  416  of  the  Act  (49  U.S.C.  496)  provides: 
*^The  Board  may  from  time  to  time  establish 
such  just  and  reasonable  classifications  or  groups 
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of  air  carriers  for  the  purposes  of  this  title  as  the 
nature  of  the  services  performed  by  such  air 
carriers  shall  require;  and  such  just  and  reason- 
able rules,  and  regulations,  pursuant  to  and  con- 
sistent with  the  provisions  of  this  title,  to  be  ob- 
served by  each  such  class  or  group,  as  the  Board 
finds  necessary  in  the  public  interest. 

^^  Exemptions. 

^^(b)  (1)  The  Board,  from  time  to  time  and 
to  the  extent  necessary,  may  (except  as  provided 
in  paragraph  (2)  of  this  subsection)  exempt 
from  the  requirements  of  this  title  or  any  pro- 
vision thereof,  or  any  rule,  regulation,  term,  con- 
dition, or  limitation  prescribed  thereunder,  any 
air  carrier  or  class  of  air  carriers,  if  it  finds  that 
the  enforcement  of  this  title  or  such  provision, 
or  such  rule,  regulation,  term,  condition,  or  limi- 
tation is  or  would  be  an  undue  burden  on  such 
air  carrier  or  class  of  air  carriers  by  reason  of 
the  limited  extent  of,  or  unusual  circumstances 
affecting,  the  operations  of  such  air  carrier  or 
class  of  air  carriers  and  is  not  in  the  public  in- 
terest." 

By  virtue  of  the  express  authority  vested  in  it  by 
Congress,  and  in  particular  under  the  provisions  of 
the  above  section,  the  Board  x)romulgated  Economic 
Regulation  292.1,  which  in  the  form  as  revised  and 
adopted  May  5,  1947,  effective  June  10,  1947,  is  per- 
tinent in  point  of  time  to  the  matter  now  before  this 
Court.  The  full  text  of  the  Regulation  in  the  above 
mentioned  revised  form  is  reprinted  in  full  as  an 
appendix  hereto. 
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Thus  under  the  authority  of  Section  416  of  the  Act 
(49  U.S.C.  496)  the  Board  in  Section  292.1(c)(1)  of 
the  Regulations  exempted  all  earners  as  to  whom  the 
Board  by  issuance  of  a  Letter  of  Registration  caused 
the  exemption  to  be  effective,  from  the  provisions  of 
Title  IV  of  the  Act  (except  as  to  certain  requirements 
of  standards  and  reports)  of  which  Section  401(a) 
(49  U.S.C.  481(a))  is  a  part.  And  the  only  basis  of 
plaintiff  and  respondent's  action  is  an  alleged  viola- 
tion of  Section  401(a)  from  which  appellant  has,  by 
authorized  action  of  the  Board,  been  exempted. 

Then  the  entire  tenor  and  most  of  the  remaining 
provisions  of  the  Regulations  clearly  indicate  that 
the  Board  having  assumed  jurisdiction  by  the  issu- 
ance of  a  Letter  of  Registration  had  likewise  assumed 
full  and  complete  authority  of  the  matters  pertaining 
to  the  Regulations,  and  of  all  alleged  violations  of  the 
Regulations.  Section  292.1(d)(1)  of  the  Regulations 
expressly  provides  for  the  issuance  of  a  Letter  of 
Registration,  stating: 

^^From  and  after  60  days  after  the  effective 
date  of  this  section  no  Irregular  Air  Carrier  may 
engage  in  any  form  of  air  transportation  unless 
there  is  then  outstanding  and  in  effect  Avith  re- 
spect to  such  air  carrier  a  Letter  of  Registration 
issued  by  the  Board:  Provided,  That  if  any  Ir- 
regular Air  Carrier,  otherwise  authorized  to  en- 
gage in  air  transportation  j)ursuant  to  this  sec- 
tion, shall  file  with  the  Board  within  60  days  after 
the  effective  date  of  this  section,  an  application 
for  a  Letter  of  Registration,  such  applicant  may 
engage  in  such  air  transportation  until  such  Let- 
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ter  has  been  issued,  or  such  applicant  has  been 
notified  that  it  appears  to  the  Board  that  such 
applicant  is  not  entitled  to  the  issuance  of  such 
Letter." 

And  then  Section  292.1(d)(2)  specifically  provides 
for  a  termination  of  the  Letter  of  Registration,  after 
action  is  taken  and  findings  are  made  by  the  Board. 
It  reads : 

^^Upon  the  filing  of  proper  application  therefor, 
the  Board  shall  issue,  to  any  Irregular  Air  Car- 
rier, a  Letter  of  Registration  which,  unless  other- 
wise sooner  rendered  ineffectively,  shall  expire 
and  be  of  no  further  force  and  effect,  upon  a 
finding  by  the  Board  that  enforcement  of  the  pro- 
visions of  section  401  (from  which  exemption  is 
provided  in  this  section)  would  be  in  the  public 
interest  and  would  no  longer  be  an  undue  burden 
on  such  Irregular  Air  Carrier  or  Class  of  Irregu- 
lar Air  Carriers.  Such  application  shall  be  certi- 
fied to  by  a  responsible  official  of  such  carrier  as 
being  correct,  and  shall  contain  the  following  in- 
formation: (i)  date;  (ii)  name  of  carrier;  (iii) 
mailing  address;  (iv)  location  of  principal  oper- 
ating base;  (v)  if  a  corporation,  the  place  of 
incorporation,  the  name  and  citizenship  of  officers 
and  directors  and  a  statement  that  at  least  75  per 
centum  of  the  voting  interest  is  owned  or  con- 
trolled by  persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions;  (vi)  if  an 
individual  or  partnership,  the  name  and  citizen- 
ship of  owners  or  partners;  (vii)  the  types  and 
numbers  of  each  type  of  aircraft  utilized  in  air 
transportation.  Such  application  shall  bo  sub- 
mitted in  duplicate  in  letter  form  or  on  C.A.B. 
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Form  No.  2789  which  is  available  on  request  for 
the  convenience  of  applicants." 

Section  292.1(d)(4)  provides  for  suspension: 

"Letters  of  Registration  shall  be  subject  to 
immediate  suspension  when,  in  the  opinion  of  the 
Board,  such  action  is  required  in  the  public  in- 
terest." 

And  of  particular  importance  to  this  appeal  are  the 
express  provisions  of  Section  292.1(d)(5)  which  pro- 
vides for  revocation  by  reason  of  violation,  after  no- 
tice and  hearing  by  the  Board.   This  section  reads  : 
"Letters  of  Registration  shall  be  subject  to 
revocation,  after  notice  and  hearing,  for  knowing 
and  willful  violation  of  any  provision  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  or  of  any 
order,  rule  or  regulation  issued  under  any  such 
provision,  or  of  any  term,  condition  or  limitation 
of  any  authority  issued  under  said  Act  or  regula- 
tions." 

Appellant  wishes  to  again  point  out  that  appellant 
had  been  issued  such  a  Letter  of  Registration,  granted 
such  exemption  from  Section  401(a)  (49  U.S.C. 
481(a)),  and  at  all  times  was  and  is  now  subject  to 
the  control  of  the  Board  under  the  above  provisions, 
which  give  the  Board  all  necessary  power  and  author- 
ity to  act. 

The  entire  history  and  back-ground  of  Economic 
Regulation  292.1  and  the  authority  for  it  vested  by 
Congress  under  Section  416  of  the  Act  (49  U.S.C. 
496)  was  in  recognition  of  the  complex  and  unique 
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factual  problems  incident  to  air  transportation  and  its 
present  period  of  development.  The  public  demand 
for  such  service,  the  need  of  irregular  or  unscheduled 
service,  the  unpredictability  of  the  demand,  the  highly 
varying  local  conditions,  and  the  desire  to  encourage 
healthy  and  proper  growth  of  this  comparatively  new 
field  of  transportation  are  among  the  numerous  rea- 
sons given  by  the  Board,  and  to  be  taken  as  being  in 
the  mind  of  Congress,  in  vesting  in  the  Board  the 
broad  and  flexible  power  of  regulation  and  exemption, 
provided  for  in  the  Act,  and  for  the  Board  having 
taken  full  and  complete  action  under  such  authority. 

The  Act  itself  is  further  replete  v^th  provisions 
demonstrating  the  intent  of  Congress  to  vest  every 
lawful  authority  and  power  in  the  Board  to  fully  and 
completely  regulate  and  control  air  transportation. 

Thus  the  provisions  of  Section  1002  (a-c)  of  the 
Act  (49  U.S.C.  642  (a-c))  referred  to  in  the  opening 
statement,  and  which  read: 

^'Sec.  1002.  (a)  Any  person  may  file  with  the 
Authority  a  complaint  in  writing  with  respect  to 
anything  done  or  omitted  to  be  done  by  any  per- 
son in  contravention  of  any  provision  of  this  Act, 
or  of  any  requirement  established  pursuant  there- 
to. If  the  person  complained  against  shall  not 
satisfy  the  comx)laint  and  there  shall  appear  to 
be  any  reasonable  ground  for  investigating  the 
complaint,  it  shall  be  the  duty  of  the  Authority 
to  investigate  the  matters  complained  of.  When- 
ever the  Authority  is  of  the  opinion  that  any  com- 
plaint does  not  state  facts  which  warrant  an  in- 
vestigation or  action  on  its  part,  it  may  dismiss 
such  complaint  without  hearing. 


31 


^^(b)  The  Authority  is  empowered  at  any 
time  to  institute  an  investigation,  on  its  own  in- 
itiative, in  any  case  and  as  to  any  matter  or  thing- 
concerning  which  complaint  is  authorized  to  be 
made  to  or  before  the  Authority  by  any  provision 
of  this  Act,  or  concerning  which  any  question 
may  arise  under  any  of  the  provisions  of  this 
Act,  or  relating  to  the  enforcement  of  any  of  the 
provisions  of  this  Act.  The  Authority  shall  have 
the  same  power  to  proceed  with  any  investiga- 
tion instituted  on  its  own  motion  as  though  it  had 
been  appealed  to  by  complaint. 

^^(c)  If  the  Authority  finds,  after  notice  and 
hearing,  in  any  investigation  instituted  upon  com- 
plaint or  upon  its  own  initiative,  that  any  person 
has  failed  to  comply  with  any  provision  of  this 
Act  or  any  requirement  established  pursuant 
thereto,  the  Authority  shall  issue  an  appropriate 
order  to  compel  such  person  to  comply  there- 
with.'' 

vests  full  authority  over  violations,  and  the  further 
provisions  go  on  to  provide  for  control  of  rates  and 
practices. 

And  Section  411  of  the  Act  (49  U.S.C.  491)  em- 
powers the  Board  to  investigate  unfair  practices.  It 
reads : 

^^The  Authority  may,  upon  its  own  initiative 
or  upon  complaint  by  any  air  carrier  or  foreign 
air  carrier,  if  it  considers  that  such  action  by 
it  would  be  in  the  interest  of  the  public,  investi- 
gate and  determine  whether  any  air  carrier  or 
foreign  air  carrier  has  been  or  is  engaged  in 
unfair  or  deceptive  practices  or  unfair  methods 
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of  competition  in  air  transportation.  If  the  Au- 
thority shall  find,  after  notice  and  hearing,  that 
such  air  carrier  or  foreign  air  carrier  is  engaged 
in  such  unfair  or  deceptive  practices  or  unfair 
methods  of  competition,  it  shall  order  such  air 
carrier  or  foreign  air  carrier  to  cease  and  desist 
from  such  practices  or  methods  of  competition." 

Further,  the  very  broad  powers  of  the  Board,  con- 
ferred by  Section  205  of  the  Act  (49  U.S.C.  425)  and 
of  which  205  (a)  reads: 

^^The  Authority  is  empowered  to  perform  such 
acts,  to  conduct  such  investigations,  to  issue  and 
amend  such  orders,  and  to  make  and  amend  such 
general  or  special  rules,  regulations,  and  pro- 
cedure, pursuant  to  and  consistent  with  the  pro- 
visions of  this  Act,  as  it  shall  deem  necessary  to 
carry  out  such  provisions  and  to  exercise  and  per- 
form its  powers  and  duties  under  this  Act." 

further  illustrates  the  Congressional  intent. 

Of  corollary  value,  the  extent  of  judicial  review 
provided  in  Section  1006  of  the  Act  (49  U.S.C.  646) 
is  in  accord  with  the  doctrine  of  primary  jurisdiction 
of  the  Board.  For  example.  Section  1006(e)  (49 
U.S.C.  646(e))  reads: 

**The  findings  of  facts  ))y  the  Authority,  if 
supported  by  substantial  evidence,  shall  be  con- 
clusive. No  objection  to  an  order  of  the  Authority 
shall  be  considered  by  the  court  unless  such  ob- 
jection shall  have  been  urged  before  the  Au- 
thority or,  if  it  was  not  so  urged,  unless  there 
were  reasonable  grounds  for  failure  to  do  so." 
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Section   1007(a)    of  the  Act    (49   U.S.C.   647(a)) 
provides : 

''If  any  person  violates  any  provision  of  this 
Act,  or  any  rule,  regulation,  requirement,  or  or- 
der thereunder,  or  any  term,  condition,  or  limi- 
tation of  any  certificate  or  permit  issued  under 
this  Act,  the  Authority,  its  duly  authorized  agent, 
or,  in  the  case  of  a  violation  of  section  401(a)  of 
this  Act,  any  party  in  interest,  may  apply  to  the 
district  court  of  the  United  States,  for  any  dis- 
trict wherein  such  person  carries  on  his  business 
or  wherein  the  violation  occurred,  for  the  enforce- 
ment of  such  provision  of  this  Act,  or  of  such 
rule,   regulation,  requirement,  order,  term,  con- 
dition, or  limitation;  and  such  court  shall  have 
jurisdiction   to   enforce   obedience   thereto   by   a 
writ  of  injunction  or  other  process,  mandatory  or 
otherwise,  restraining  such  person,  his   officers, 
agents,  employees,  and  representatives,  from  fur- 
ther violation  of  such  provision  of  this  Act  or  of 
such  rule,  regulation,  requirement,  order,  term, 
condition,  or  limitation,  and  enjoining  upon  them 
obedience  thereto/' 

It  is  on  the  basis  of  the  last  mentioned  section  that 
plaintiffs  instituted  their  action. 

But  these  provisions  do  not  provide  any  such  basis 
of  action  because  defendant  and  appellant  was  ex- 
empted from  the  provisions  of  Section  401(a)  (49 
U.S.C.  481(a))  by  having  been  issued  as  an  adminis- 
trative act  a  Letter  of  Registration  under  292.1  of  the 
Economic  Regulations  promulgated  pursuant  to  Sec- 
tion 416  of  the  Act  (49  U.S.C.  496(a)  and  (b)),  and 
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were  and  are  now  subject  to  the  full  administrative 
power  of  the  Board.  A  violation  of  Section  401(a) 
could  thus  not  be  before  the  Court.  By  necessity,  to 
entertain  the  action,  the  District  Court  had  to  construe 
292.1  of  the  Economic  Regulations,  and  consider  as  a 
factual  matter,  a  complex  body  of  facts  as  to  its 
application  and  violation,  a  function  expressly  charged 
by  the  Act  to  the  primary  jurisdiction  of  the  Civil 
Aeronautics  Board  under  the  Civil  Aeronautics  Act 
of  1938  as  amended,  and  by  the  express  provisions 
referred  to. 

Thus  perforce,  at  the  outset  this  was  not  an  injunc- 
tion having  to  do  with  violation  of  401(a),  but  actually 
a  construction  and  judicial  determination  of  the  ap- 
plication and  import  of  the  Economic  Regulation  of 
the  Civil  Aeronautics  Board,  who  had  already  taken 
full  and  complete  jurisdiction  over  appellant  when  it 
issued  to  appellant  a  Letter  of  Registration  exempt- 
ing it  from  compliance  mth  Section  401(a)  of  the 
Civil  Aeronautics  Act  as  amended.  (49  U.S.C.  481(a).) 

And  to  entertain  such  a  proceeding,  the  Court  had 
to  consider  an  extensive  body  of  facts,  and  apply  ad- 
ministrative discretion  under  administrative  regula- 
tions, a  function  peculiarly  primarily  administrative. 

It  would  most  certainly  be  extreme  to  assume  that 
Congress,  fully  mindful  of  the  long  and  well-estab- 
lished development  of  the  primary  jurisdiction  rule, 
contemplated  in  enacting  Section  1007  that  as  applied 
to  this  specific  Act,  any  different  principle  should 
apply.    Should  we  believe,   mindful   of  the  salutary 
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purposes  of  the  rule,  and  its  importance  in  its  appH- 
cation  to  orderly  administrative  procedure,  that  in 
expanding  to  this  newest  field  of  commerce,  that 
Congress  intended  to  carry  with  it  all  established 
principles  of  administrative  procedure. 

Thus  the  Board  in  the  case  at  bar,  had  full  power, 
and  even  more  was  charged  by  Congress  with  the  duty' 
to  consider  appellant's  specific  case,  in  the  light  of 
the  intent  of  the  law  and  Regulations,  and  even  to 
make  a  specific  regulation  pertaining  to  the  opera- 
tions of  this  specific  matter.   The  Board  could  enlarge 
or  decrease,  amend  or  adjust,  and  determine  the  appli- 
cation of  its  regulations,  with  the  broadest  of  powers. 
A  proper  decision  required  the  exercise  of  adminis- 
trative discretion  as  to  the  public  interest,  based  on 
as  complete  scrutiny  of  the  facts  by  the  Board  pecu- 
liarly and  properly  equipped  to  ascertain  and  deter- 
mine such  facts,  and  to  apply  the  proper  regulations 
m  the  light  of  the  entire  national  interest  in  air  trans- 
portation. 

Appellant  urges  that  the  primary  jurisdiction  rule 
m  all  its  features  applies  to  the  Act  which  is  perti- 
nent here. 

As  in  the  case  of  the  application  of  the  rule  to  the 
other  Acts,  there  are  instances  where  the  primary 
jurisdiction  rule  would  not  apply.  And  in  enacting 
Section  1007,  Congress  can  be  assumed  to  have  had 
such  instances  in  mind. 

Thus  as  in  the  District  Court  of  Alaska  decision 
(Alaska    Air    Transport,    Inc.    v.    Alaska    Airplane 
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Charter  Company,  No.  5588- A,  District  Court  for 
the  Territory  of  Alaska,  Division  Num])er  One,  at 
Juneau)  decided  Auo'ust  20,  1947,  the  enjoined  de- 
fendant had  )f either  certificate  of  public  convenience 
and  necessity,  vor  Letter  of  Registration.  It  had  not 
submitted  to  the  jurisdiction  of  the  Board,  nor  was 
it  under  its  cognizance.  Thus  no  administrative  ac- 
tion, rule  or  regulation  was  involved. 

But  where,  as  in  the  case  at  bar,  the  Board  has 
acted,  and  has  full  cognizance,  and  it  is  essentially  a 
valid  ruling  of  the  Board  which  must  be  construed 
and  applied,  recjuiring  attention  to  complex  operating 
facts,  the  whole  si)irit  of  the  rule  dictates  its  appli- 
cation. 

Otherwise,  as  in  A7^on  v.  Pennsylvania  R.  Co. 
(CCA-2, 1935),  80  Fed.  (2d)  100,  where  the  Court  had 
before  it  tariff  charges  and  practices  alleged  to  be  in 
AHolation  of  Interstate  C'Ommission  rulings,  the  Court 
in  affirming  a  judgment  for  defendant,  inter  alia,  on 
the  basis  of  the  rule,  states  (101)  : 

*^The  question  of  whether  or  not  certain  serv- 
ices are  within  the  definition  of  transportation  is 
not  puT-ely  a  question  of  law,  but  it  involves  the 
determination  of  a  fact.  Atchison,  Topeka  & 
Santa  Fe  R.  Co.  v.  United  States,  295  U.  S.  193, 
55  S.  Ct  748,  752,  79  L.  Ed.  1382;  Adams  v.  Mills, 
286  U.  S.  397,  52  S.  Ct.  598,  76  L.  Ed.  1184.  In 
the  Atchison  Case,  the  court  reversed  a  dismissal 
of  a  suit  to  enjoin  an  order  of  the  commission  on 
the  ground  that  the  orders  were  invalid  for  lack 
of  a  prior  finding  of  fact  by  the  commission.  Simi- 
larly, we  think  the  question  in  this  case  is  not 
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solely  one  of  law  but  of  fact.  The  determination 
may  be  given  collateral  effect.  See  A.  J.  Phillips 
Co.  V.  Grand  Trunk  Western  R.  Co.,  236  U.  S. 
662,  665,  35  S.  Ct.  444,  59  L.  Ed.  774;  Keogh  v. 
Chicago  &  N.W.R.  Co.,  271  F.  444  (CCA.  7); 
National  Pole  Co.  v.  Chicago  &  N.W.R.  Co.,  211 
F.  65  (CCA.  7).  And  the  determination  of  the 
commission  will  not  be  reversed  if  it  is  neither 
arbitrary  nor  unsupported  by  the  evidence. 
Adams  v.  Mills,  286  U.  S.  397,  52  S.  Ct.  589,  76 
L.  Ed.  1184;  Standard  Oil  Co.  v.  United  States, 
283  U.  S.  235,  51  S.  Ct.  429,  75  L.  Ed.  999.  How- 
ever, the  courts  are  not  concluded  from  examining 
anew  a  question  involving  the  jurisdiction  of  the 
commission.  See  Interstate  Commerce  Commis- 
sion V.  Union  Pacific  R.  Co.,  222  U.  S.  541,  547, 
32  S.  Ct.  108,  56  L.  Ed.  308.  In  accordance  with 
this  rule,  there  have  been  instances  of  the  court's 
ruling  on  whether  or  not  certain  situations  came 
within  ^transportation.'  In  the  Atchison  &  Santa 
Fe  Case,  supra,  on  the  question  of  whether  a  cer- 
tain situation  w^as  'transportation,'  the  court 
said:  'Usage  and  physical  conditions  combined 
definitely  to  end  transportation,  at  least  in  re- 
spect of  these  shipments,  with  unloading  into 
suitable  pens  as  is  now  required  by  section  15(5) 
(49  U.S.C.A.  p.  15(5)).'  This  was  spoken  of 
shipments  which  had  reached  the  unloading 
chutes  and  were  being  taken  out  over  a  certain 
route  through  the  stockyards.  Even  though,  in 
certain  circumstances,  transportation  ends  with 
the  delivery  of  the  livestock  at  the  unloading 
chutes  at  destination,  it  does  not  necessarilv 
end  at  the  unloading  chutes  where  the  unloading 
is  an  incident  in  the  trip  dictated  by  the  Twenty- 
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Eight  Hour  T.aw  (34  Stat.  607,  608,  49  U.S.C.A. 
pp.  71,  72). 

^^The  Hepburn  Act  of  June  29,  1906  (34  Stat. 
584,  c.  3591),  amendino-  the  Interstate  Commerce 
Act,  broadened  the  definition  of  'transportation' 
to  give  the  commission  jurisdiction  over  services 
necessarily  incidental  to  shi})ment.  These  inci- 
dentals had  been  the  sources  by  means  of  which 
abuses  of  overcharges  and  discrimination  had 
been  practiced  and  Congress  brought  the  entire 
body  of  such  services  within  tlie  term  'trans])or- 
tation.'  See  Cleveland,  C.  C.  &  St.  Ijouis  Railway 
Co.  V.  Dettlebach,  239  U.  S.  588,  593,  36  S.  Ct.  177, 
60  L.  Ed.  453." 

And  important  to  observe  (103)  : 

^^The  determination  of  damages  in  the  instant 
case  involves  a  finding  of  a  reasonable  rate,  and 
the  court  will  not  determine  that  question  with- 
out a  prior  finding  by  the  commission.  Although 
section  9  (49  U.S.C.A.  p.  9)  gives  an  apparently 
clear  right  to  sue,  the  courts  in  the  interest  of 
uniformity  have  declined  to  accept  the  decision 
of  questions  involving  fimctions  essentially  be- 
longing to  the  commission.  Great  Northern  R. 
Co.  V.  Merchants'  Elevator  Co.,  259  U.  S.  285,  42 
S.  Ct.  477,  m  Jj.  Ed.  943 ;  Texas  &  Pacific  R.  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  S.  Ct. 
350,  51  L.  Ed.  553,  9  Ann.  Cas.  1075 ;  Robinson  v. 
Baltimore  &  O.  R.  Co.,  222  U.  S.  506,  32  S.  Ct. 
114,  56  L.  Ed.  288;  Norge  Corporation  v.  Long 
Island  R.  Co.  (CCA.  2),  77  F.  (2d)  312.  The 
court  below  coi'rectly  declined  to  entertain  this 
suit,  since  there  had  been  no  prior  finding  by  the 
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Interstate  Commerce  Commission  as  to  these  ap- 
pellants' damages/' 

And  as  aptly  stated  in  Armour  d  Co.  v.  Alton  R, 
Co,  (1941),  61  S.  Ct.  498,  312  TT.  S.  195,  85  L.  Ed 
771: 

''A  court's  adjudication  of  this  question  in  this 
case  would  not  uniforml.y  ))enefit  all  shippers  for 
whom  respondents  have  transported  livestock. 
Whether  or  not  such  a  refund  would  amount  to 
a  discrimination  should  be  determined  by  studies 
such  as  those  the  Interstate  Commerce  Commis- 
sion is  especially  empowered  to  make. 

'^  Sixth.  The  complaint  alleges  that  petitioner 
IS  willing  to  accept  delivery  at  any  point  in  the 
station  area.  What  the  station  area  embraces  is 
not  defined.  Whether  there  is  property  in  the 
area  on  which  the  railroads  could  erect  pens  is 
not  shown.  To  decide  this  issue  would  require  a 
court  to  define  the  boundaries  of  a  station  named 
m  a  tariff  approved  by  the  Interstate  Commerce 
Commission. 

''The  complexities  of  the  situation  here  pre- 
sented are  graphically  illustrated  in  the  compan- 
ion case  of  Swift  &  Co.  v.  Alton  R.  Co.,  238  Inters 
Com  Rep  179.  Swift,  one  of  Armour's  competi- 
tors, took  its  petition  for  alteration  of  the  same 
long-standing  practice  directly  to  the  Commis- 
sion. That  expert  body  found  it  a  necessary  pre- 
requisite to  decision  to  have  a  trial  examiner  con- 
duct extensive  hearings,  compiling  in  the  process 
a  record  of  5  volumes,  1147  pages,  and  numerous 
exhibits. 
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^*The  principles  making  up  the  so-called  pri- 
mary jurisdiction  doctrine  are  well  settled.  This 
is  obviously  a  case  for  this  application."  (Page 
201  of  312  U.  S.) 

Not  only  is  the  question  of  uniformity  of  decision 
as  among  courts  compelling  in  its  force  to  require 
application  of  the  rule,  but  also  uniformity  of  decision 
as  among  courts  applying  to  this  specific  case. 

If  the  view  of  the  District  Court  in  the  case  at  bar 
was  upheld,  the  various  courts  which  could  take  juris- 
diction, could  express  various  and  conflicting  rulings. 
A  defendant  would  then  be  subject  to  as  many  pos- 
sible decisions  as  there  are  Districts  in  which  its 
operations  are  conducted.  These  considerations  show 
the  importance  to  orderly  administrative  procedure 
established  by  the  rule. 

The  very  decree  and  writ  granted  by  the  District 
Court  in  the  case  at  bar  illustrates  in  a  most  effective 
way  the  reason.s  why  the  Court  should  have  asserted 
the  rule  of  primary  jurisdiction  and  refused  juris- 
diction. 

In  the  decree  and  writ  the  Court  endeavored  to  re- 
peat some  of  the  language  of  Sec.  292.1  of  the  Eco- 
nomic Regulations  and  then  to  apply  as  a  measuring 
rod  a  specific  application  made  by  the  Board  in  what 
appears  to  be  a  Board  decision — Matter  of  the  Non- 
certified  Operations  of  Trans-Carihhea^i  Air  Cargo 
Linen,  Inc. — Docket  2593 — decided  March  14,  1947. 
In  so  doing,  the  Court,  in  absence  of  the  opportunity 
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which  the  Board  would  have  had,  was  forced  to  seize 
upon  a  situation  utterly  unlike  and  of  no  relationship 
to  that  of  appellant. 

Trans-Caribbean  operates  in  an  entirely  different 
area,  over  a  3000  mile  route  with  entirely  different 
aircraft,  and  entirely  different  effect  on  the  national 
interest  in  air  transportation.  It  is  for  the  Board  to 
say  in  the  exercise  of  the  duty  charged  upon  it  by 
Congress  what  the  requirements  of  pubhc  interest 
would  properly  be  as  applied  to  the  specific  operation 
of  appellant. 

The  entire  decree  and  writ  evidences  that  the  Dis- 
trict Court  was  hard  put  to  word  the  decree  and  writ 
so  that  it  would  be  workable  under  the  practical  exi- 
gencies of  operation.    So  in  recognition  of  the  diffi- 
culty the  District  Court  had  to  insert  the  provision 
to  which  attention  has  heretofore  been  invited,  to  wit : 
"Leave  to  apply  for  a  modification  of  this  de- 
cree and  the  writ  issued  in  pursuance  hereof  is 
hereby  granted  either  party  in  the  event  the  Civil 
Aeronautics    Board    shall    hereafter    modify    or 
rescind  the  aforesaid  regulations  or  its  interpre- 
tation placed  thereon  by  said  agency" 

Thus  the  decree  and  writ  by  its  very  terms  is 
thrown  open  to  any  future  administrative  processes 
of  the  Board.  The  District  Court  has  thus  in  effect 
been  forced  to  admit  the  jurisdiction  of  the  Board, 
but  nevertheless  entered  a  decree  and  writ  violative' 
of  the  primary  jurisdiction  of  the  Board,  and  which 
can  only  serve  to  confuse  and  conflict  with  orderly  ad- 
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ministrative   procedure,   rather   than  to   clarify   aiid 
assist,  which  is  the  true  function  of  judicial  procedure. 


SUMMARY. 

In  summation,  aj)pellant  wishes  to  emphasize  that 
the  District  Court  did  not  in  effect  enjoin  a  violation 
of  Section  4()l(a)  of  the  Act  (49  U.S.C.  481(a)),  but 
actually  in  every  sense,  construed  and  applied  an  ad- 
ministrative regulation.  Appellant  was  by  the  very 
terms  of  the  Act  and  its  Letter  of  Registration  ex- 
empt from  Section  401(a),  and  its  alleged  violation 
of  the  Regulation  giving  basis  to  such  exemption,  the 
only  question  which  could  be,  and  which  was  decided, 
was  one  w^hich  by  every  reason  for  the  established  rule 
of  primary  jurisdiction,  should  have  been  determined 
by  the  Board.  Most  certainly  the  rule  applies  to  the 
Act,  and  it  is  not  to  be  believed  Congress  intended  any 
other  result.  The  violation,  if  any,  would  be  one  of 
complex  fact,  requiring  administrative  discretion,  and 
of  which  uniformity  of  decision  is  most  essential,  all 
of  which  are  major  criteria  requiring  application  of 
the  rule  of  primary  jui'isdiction. 

The  Economic  Regulations  to  begin  with  are  cre- 
ated out  of  administrative  discretion,  based  on  long 
factual  investigation,  and  their  application  to  a  given 
case  can  be  no  different. 

Appellant  respectfully  prays  that  the  judgment  and 
decree  be  reversed,  the  writ  of  injunction  be  ordered 
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vacated,  and  the  matter  remanded  with  a  direction  of 
dismissal. 


Dated,  San  Francisco,  California, 
September  13, 1948. 

Respectfully  submitted, 
Sai  Chow  Dog, 


Frederick  L.  Hewitt, 
CoATEs  Lear, 

Attorneys  for  Appellant. 


Blair  and  Blair, 
FoNG,  MiHO  &  Choy, 
Of  Counsel, 


(Appendix  Follows.) 


Appendix. 


Appendix 

Section  292.1  of  the  Economic  Regulations 

irregular  air  carriers 

(a)  Applicability.— This  section  shall  not  apply  to 
any  air  carrier  authorized  by  a  certificate  of  public 
convenience  and  necessity  to  engage  in  air  transpor- 
tation, to  Alaskan  Air  Carriers,  to  operations  within 
Alaska,  or  to  any  non-certificated  air  carrier  engaged 
m  air  transportation  pursuant  to  special  or  individual 
exemption  by  the  Board  or  pursuant  to  exemption 
created  by  any  other  section  of  the  Economic  Regu- 
lations. 

(b)  ClassificaUon.— There  is   hereby  established  a 
classification  of  non-certificated  air  carriers  to  be  des- 
ignated as  "Irregular  Air  Carriers."    An  Irregular 
Air  Carrier  shall  be  defined  to  mean  any  air  carrier 
(1)  which  does  not  hold  a  certificate  of  public  con- 
venience and  necessity  under  section  401  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  (2)  which  di- 
rectly engages  in  interstate  or  overseas  air  transpor- 
tation of  persons  and  property  or  foreign  air  trans- 
portation of  property  only,  and   (3)  which  does  not 
hold  out  to  the  public,  expressly  or  by  a  course  of  con- 
duct, that  it  operates  one  or  more  aircraft  between 
designated  points,  or  within  a  designated  point,  regu- 
larly or  with  a  reasonable  degree  of  regularity  upon 
which  aircraft  it  accepts  for  transportation,  for  com- 
pensation or  hire,  such  members  of  the  public  as  apply 
therefor  or  such  property  as  the  public  offers.  No  air 
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carrier  shall  be  deemed  to  be  an  Irregular  Air  Car- 
rier unless  the  air  transportation  services  offered  and 
performed  by  it  are  of  such  inf requency  as  to  preclude 
an  implication  of  a  uniform  pattern  or  normal  con- 
sistency of  operation  between,  or  within,  such  desig- 
nated points.  Within  the  meaning  of  this  definition  a 
^^ point"  shall  mean  any  airport  or  place  where  air- 
craft may  be  landed  or  taken-off,  including  the  area 
with  a  25-mile  radius  of  such  airport  or  place. 

(c)  Exemptions. 

(1)  General, — Except  as  otherwise  provided  in  this 
section,  Irregular  Air  Carriers  shall  be  exempt  from 
all  provisions  of  Title  IV  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  other  than  the  following: 

(i)  Subsection  401(1)  (Compliance  witli  Labor 
Legislation) ; 

(ii)   Section  403  (Tariffs)  ; 

(iii)  Subsection  404(a)  (Carrier's  Duty  to  Pro- 
vide Service,  etc.),  only  in  so  far  as  said  subsection 
requires  air  carriers  to  provide  safe  service,  equip- 
ment, and  facilities  in  connection  with  air  transpor- 
tation ; 

(iv)  Subsection  404(b)    (Discrimination)  ; 

(v)  Subsection  407(a)  (Filing  of  Reports):  Pro- 
vided, That  no  provision  of  any  rule,  regulation,  term, 
condition  or  limitation  pi*escribed  pursuant  to  said 
subsection  407(a)  shall  be  applicable  to  Irregular  Air 
Carriers  miless  such  rule,  regulation,  term,  condition 
or  limitation  expressly  so  provides; 


Ul 


(vi)  Subsection  407(b)    (Disclosure  of  Stock  Own- 
ership) ; 

(vii)  Subsection  407(c)    (Disclosure  of  Stock  own- 
ership by  Officers  or  Directors)  ; 

(viii)  Subsection  407(d)  (Form  of  Accounts): 
Provided,  That  no  provision  of  any  rule,  regulation, 
term,  condition  or  limitation  prescribed  pursuant  to 
said  subsection  407(d)  shall  be  applicable  to  Irregu- 
lar Air  Carriers  unless  such  rule,  regulation,  term, 
condition  or  limitation  expressly  so  provides; 

(ix)   Subsection   407(e)     (Inspection   of   Accounts 
and  Property)  ; 

(x)  Section  408   (Consolidation,  Merger,  and  Ac- 
quisition of  Control) :  Provided,  That  Irregular  Air 
Carriers  shall  be  exempt  from  section  408  in  so  far 
as  said  section  would  make  it  unlawful,  without  prior 
approval  by  the  Boar-d,   (a)  for  any  Irregular  Air 
Carrier  or  any  person  controlling  any  such  carrier  to 
purchase,  lease,  or  contract  to  operate  the  properties, 
or  any  substantial  part  thereof,  of  another  Irregular 
Air  Carrier,   (b)   for  any  Irregular  Air  Carrier  to 
consolidate  or  merge  with  another  Irregular  Air  Car- 
rier, and  (c)  for  any  Irregular  Air  Carrier  or  any 
person  controlling  any  such  air  carrier  to  acquire  con- 
trol of  another  Irregular  Air  Carrier;  Provided  fur- 
ther. That  any  Irregular  Air  Carrier  which  consoli- 
dates or  merges  with  another  Irregular  Air  Carrier 
and  any  Irregular  Air  Carrier  or  any  person   con- 
trollmg  any  such  carrier  that  acquires  control  of   or 
purchases,  leases  or  contracts  to  operate  the  proper- 
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ties,  or  any  substantial  part  thereof,  of  another  Ir- 
regular Air  Carrier  pursuant  to  the  exemption  grant- 
ing herein,  shall  submit  to  the  Board,  not  more  than 
30  days  following  the  consummation  of  the  trans- 
action, a  report  indicating  in  reasonal)le  detail  the 
nature  and  result  of  the  transaction. 

(xi)  Subsection    409(a)      (Interlocking    Relation- 
ships) :  Provided,  That  if  an  application  by  any  Ir- 
regular Air  Carrier  for  approval  of  an  interlocking 
relationship  in  existence  on  the  effective  date  of  this 
section  is  filed  with  the  Board  prior  to  a  date  30  days 
after  the  effective  date  of  this  section,  such  air  carrier 
may  retain   the  officer,   director,  member,   or  stock- 
holder involved  in  such  relationship  pending  final  dis- 
position by  the  Board  of  said  application:  Provided 
further,  That  Irregular  Air  Carriers  shall  be  exempt 
from  subsection  409(a)   in  so  far  as  said  subsection 
would  make  it  unlawful,  without  prior  approval  by 
the  Board,  (a)  for  any  Irregular  Air  Carrier  to  have 
and  retain  an  officer  or  director  who  is  an  officer,  di- 
rector, or  meml^er,  or  who  as  a  stockholder  holds  a 
controlling  interest,  in  another  Irregular  Air  Carrier, 
(b)   for  any  Irregular  Air  Carrier,  knowingly  and 
willfully,  to  have  and  retain  an  officer  or  director  who 
has  a  representative  or  nominee  who  represents  such 
officer  or  director  as  an  officer,  director,  or  member, 
or  as  a  stockholder  holding  a  controlling  interest,  in 
another  Irregular  Air  Carrier; 

(xii)  Subsection  409(b)    (Profit  from  Transfer  of 
Securities)  ; 


(xiii)  Section  410  (I^oans  and  Financial  Aid) ; 

(xiv)  Section  411  (Methods  of  Competition) ; 

(xv)  Section  412  (Pooling  and  Other  Agreements)  : 
Provided,  That  Irregular  Air  Carriers  shall  be  ex- 
empt from  section  412  until  60  days  after  the  effective 
date  of  this  section :  Provided  further,  That  Irregular 
Air  Carriers  shall  be  exempt  from  section  412  in  so 
far  as  said  section  would  require  any  Irregular  Air 
Carrier  to  file  with  the  Board  a  copy  or  a  memoran- 
dum of  eertam  contracts  or  agreements   (other  than 
contracts  or  agreements  for  pooling  or  apportioning 
earmngs,  losses,  traffic,  service  or  flying  equipment), 
or  of  modifications  or  cancellations  thereof,  between 
such  carrier  and  any  other  Irregular  Air  Carrier ; 
(xvi)  Section  413  (Form  of  Control)  ; 
(xvii)  Section  414  (Legal  Restraints) ; 

(xviii)   Section  415  (Inquiry  into  Air-Carrier  Man- 
agement) ; 

(xix)  Section  416  (Classification  and  Exemption  of 
Carriers). 

(2)  Additional  Exemptions  for  Irregular  Air  Gar- 
ners Utilizing  Small  ^«Vcra/i._Subdivisions  (ii), 
(iv),  (vi),  (vii),  (x),  (xi),  (xiii)  and  (xv)  of  sub- 
paragraph (1)  of  this  paragraph  shall  not  apply  to 
any  Irregular  Air  Carrier  which  does  not  utilize  in 
Its  air  transportation  services  any  single  aircraft  unit 
havmg  an  allowable  gross  take-off  weight  in  excess 
of  10,000  pounds,  or  three  or  more  aircraft  unit  (not 
mcludmg  any  aircraft  unit  having  an  allowable  o-ross 
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take-off  weight  of  less  tliaii  6,000  pounds)  having  an 
aggregate  allowahle  gross  tako-off  weight  in  excess  of 
25,000  pounds. 

(3)  Additional  Temporaru  Exemptions  in  Foreign 
Air  Transportation. — Notwithstanding  any  other  pro- 
visions of  this  section,  Irregular  Air  Carriers  for  a 
period  of  three  months  after  the  effective  date  of  this 
section,  shall,  with  respect  to  foreign  air  transporta- 
tion of  persons,  be  exempt  from  all  provisions  of  sec- 
tions 401  (except  subsection  401(1))  and  403  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended,  only,  how- 
ever, to  the  extent  that  such  foreign  air  transportation 
of  persons  is  confined  to  operations  of  the  type  ex- 
empted under  section  292.1  prior  to  this  revision  of 
such  section. 

(4)  Approval  of  Certain  Interlocking  Relation- 
ships.— To  the  extent  that  any  officer  or  director  of 
an  Irregular  Air  Carrier  would,  without  prior  ap- 
proval by  the  Board,  be  in  violation  of  any  provision 
of  subsection  409(a)(3)  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  by  reason  of  any  interlocking 
relationship  with  another  Irregular  Air  Carrier,  such 
relationship  is  hereby  approved. 

(5)  Effect  on  Other  Statutes. — The  exemptions 
hereinabove  gi*anted  from  certain  provisions  and  re- 
quirements of  sections  408,  409,  and  412  shall  not  con- 
stitute an  order  made  under  such  sections,  within  the 
meaning  of  section  414,  and  shall  not  confer  any  im- 
munity  or   relief   from   operation   of   the  '^antitrust 
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laws,"  or  any  other  statute  (except  the  Civil  Aero- 
nautics Act  of  1938,  as  amended),  with  respect  to  any 
transaction,  interlocking  relationship  or  agreement 
otherwise  within  the  purview  of  such  section. 

(6)  Operational  Reports  by  Irregular  Air  Carriers. 
—On  or  before  July  20,  1947,  and  thereafter  on  or 
before  the  20th  day  of  every  October,  January,  April 
and  July,  each  Irregular  Air  Carrier,  except  those 
Irregular  Air  Carriers  utilizing  only  small  aircraft, 
as  specified  in  subparagraph  (2)  of  this  paragraph' 
shall  file  with  the  Board  a  quarterly  operational  re- 
port covering  the  period  of  the  three  preceding  calen- 
dar months,  showing  all  flights  operated  in  air  trans- 
portation during  such  period,  and  stating,  with  re- 
spect to  each  such  flight,  the  dates  of  departures  and 
arrivals  and  the  origin,  destination  and  intermediate 
points  served.    Whenever  any  Irregular  Air  Carrier 
theretofore  utilizing  only  small  aircraft,  as  specified 
m  subparagraph   (2)   of  this  paragraph,  undertakes 
to  utilize  in  its  air  transportation  services  any  single 
aircraft  miit  having  an  allowable  gross  take-off  weight 
in  excess  of  10,000  pounds,  or  three  or  more  aircraft 
units    (not   including   any   aircraft   unit   having   an 
allowable   gross   take-off  weight   of   less   than   6,000 
pounds)  having  an  aggregate  allowable  gross  take'-off 
weight  in  excess  of  25,000  pounds,  such  Irregular  Air 
Carrier  shall  notify  the  Board  in  writing  within  not 
more  than  ten  days  after  the  actual  commencement  of 
such  utilization. 
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(d)  Registration  for  Exemption. 

(1)  Letter  of  Registration  Required,— From  and 
after  60  days  after  the  effective  date  of  this  section 
no  Irregular  Air  Carrier  may  engage  in  any  form  of 
air  transportation  unless  there  is  then  outstanding 
and  in  effect  with  respect  to  such  air  carrier  a  Letter 
of  Registration  issued  by  the  Board:  Provided,  That 
if  any  Irregular  Air  Carrier,  otherwise  authorized  to 
engage  in  air  transportation  pursuant  to  this  section, 
shall  file  with  the  Board  within  60  days  after  the 
effective  date  of  this  section,  an  application  for  a 
Letter  of  Registration,  such  applicant  may  engage  in 
such  air  transportation  until  such  Letter  has  been 
issued,  or  such  applicant  has  been  notified  that  it  ap- 
pears to  the  Board  that  such  applicant  is  not  entitled 
to  the  issuance  of  such  I^etter. 

(2)  Issuance  of  Letter  of  Registration. — Upon  the 
filing  of  proper  application  therefor,  the  Board  shall 
issue,  to  any  Irregular  Air  Carrier,  a  Letter  of  Reg- 
istration which,  unless  otherwise  sooner  rendered  in- 
effective, shall  expire  and  be  of  no  further  force  and 
effect,  upon  a  finding  by  the  Board  that  enforcement 
of  the  provisions  of  section  401  (from  which  exemp- 
tion is  provided  in  this  section)  would  be  in  the  public 
interest  and  would  no  longer  be  an  undue  burden  on 
such  Irregular  Air  Carrier  or  Class  of  Irregular  Air 
Carriers.  Such  application  shall  be  certified  to  by  a 
responsi})le  official  of  such  carrier  as  being  correct, 
and  shall  contain  the  following  information:  (i)  date; 
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(ii)  name  of  carrier;  (iii)  mailing  address;  (iv)  loca- 
tion of  principal  operating  base ;  (v)  if  a  corporation, 
the  place  of  incorporation,  the  name  and  citizenship 
of  officers  and  directors  and  a  statement  that  at  least 
75  per  centum  of  the  voting  interest  is  owned  or  con- 
trolled by  persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions;   (vi)   if  an  in- 
dividual or  partnership,  the  name  and  citizenship  of 
owners  or  partners;  (vii)  the  types  and  numbers  of 
each  type  of  aircraft  utihzed  in  air  transportation. 
Such  application  shall  be  submitted  in  duplicate  in 
letter  form  or  on  C.A.B.  Form  No.  2789  which  is 
available  on  request  for  the  convenience  of  applicants. 

(3)  Non-transferahUity  of  Letter  of  Registration. 
—A  Letter  of  Registration  shall  be  non-transferable 
and  shall  be  effective  only  with  respect  to  the  person 
named  therein. 

(4)  Suspension  of  Letter  of  Registration.— Letters 
of  Registration  shall  be  subject  to  immediate  suspen- 
sion when,  in  the  opinion  of  the  Board,  such  action  is 
required  in  the  public  interest. 

(5)  Revocation  of  Letter  of  Registration.-Letters 
of  Registration  shall  be  subject  to  revocation,  after 
notice  and  hearing,  for  knowing  and  willful  violation 
of  any  provision  of  the  Civil  Aeronautics  Act  of  1938 
as  amended,  or  of  any  order,  rule  or  regulation  issued 
under  any  such  provision,  or  of  any  term,  condition 
or  hmitation  of  any  authority  issued  under  said  Act 
or  regulations. 


(e)  Separability, — If  any  provision  of  this  section 
or  the  application  thereof  to  any  air  transportation, 
person,  class  of  persons,  or  circumstance  is  held  in- 
valid, the  remainder  of  the  section  and  the  application 
of  such  provisions  to  other  air  transportation,  per- 
sons, classes  of  persons,  or  circumstances  shall  not  be 
affected  thereby.  (52  Stat.  984  and  1004,  as  amended; 
49  U.  S.  C.  425a  and  496b). 

Note:  The  record-keeping  and  reporting  require- 
ments of  this  section  have  been  approved  by  the  Bu- 
reau of  the  Budget  in  accordance  with  the  Federal 
Reports  Act  of  1942. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan, 
Secretary, 
(Seal) 
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In  the  United  States  Court  of  Appeals  for  the 

Ninth  Circuit 


No.  11,865 


Trans-Pacific  Airlines^  Limited^  appellant 

vs. 
Hawaiian  Airlines,  Limited,  appellee 


UPON  APPEAL  FROM  THE  DISTRICT   COURT  OF  THE   UNITED 
8TATES  FOR  THE  TERRITORY  OF  HAWAII 


BRIEF  OF  CIVIL  AERONAUTICS  BOARD  AS  AMICUS  CURIAE 


STATEMENT  OF   THE  CASE 

This  is  an  appeal  from  an  order  of  the  United 
States  District  Court  for  the  Territory  of  Hawaii 
permanently  enjoining  the  appellant  from  engaging 
in  air  transportation  in  violation  of  Section  401  (a) 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended 
(49U.  S.  C.  481  (a))/ 

This  action  was  brought  in  the  court  below  on  Sep- 
tember 3,  1947,  pursuant  to  the  provisions  of  Section 
1007  (a)  of  the  Act  (49  U.  S.  C.  647  (a)).  The 
complaint  alleges,  in  substance,  as  follows.     The  ap- 

^  The  pertinent  provisions  of  the  Act  (52  Stat.  973,  49  U.  S.  C. 
401  et  seq.)  are  set  forth  infra,  pp.  34-36. 

(1) 


pellant,  Trans-Pacific  Airlines,  Limited,  an  air  carrier 
as  defined  in  the  Act  (Section  1  (2),  49  U.  S.  C.  401 
(2)),  has  been  engaged  in  air  transportation  witliin 
the  meaning  of  the  Act  (Sections  1  (10)  and  (21),  49 
U.  S.  C.  401  (10)  and  (21))  between  points  within 
the  Territory  of  Hawaii  without  having  a  certificate 
of  public  convenience  and  necessity  from  the  Civil 
Aeronautics  Board  ^  as  required  by  Section  401  (a) 
of  the  Act,  and  has  conducted  such  air  transportation 
operations  on  a  regularly  scheduled  basis.  Such  op- 
erations have  been  in  violation  of  the  Act  and  have 
caused  damage  to  the  a])pelloe,  Hawaiian  Airlines, 
Limited,  a  holder  of  a  certificate  of  public  convenience 
and  necessity  authorizing  it  to  engage  in  air  transpor- 
tation between  points  within  the  said  Territory  of 
Haw^aii.  The  appellee  prayed  the  court  for  an  in- 
junction, both  preliminary  and  permanent,  restraining 
the  appellant  from  the  alleged  violation  of  Section 
401  (a)  of  the  Act  (R.  2-4). 

On  September  11, 1947,  the  lower  court  filed  a  ''Mem- 
orandum of  Ruling  upon  Motion  for  Preliminary  In- 
junction,'' holding  that  ap])ellant's  operations  consti- 
tuted a  violation  of  Section  401  (a)  of  the  Act  and  that, 
therefore.  Section  1007  (a)  conferred  jurisdiction  upon 
the  court  to  enjoin  such  operations  at  the  request  of  the 
appellee,  a  party  in  interest  within  the  purview  of  that 
Section.     A  preliminary  injunction  was  accordingly 

2  Reorganization  Plan  No.  IV,  5  F.  E.  2421-2423,  which  became 
effective  on  June  30,  1940,  reassigned  the  duties  and  functions  of 
the  "Civil  Aeronautics  Autliority"  under  the  Act  in  terms  of  the 
^'Civil  Aeronautics  Board"  and  the  "Administrator  of  Civil  Aero- 
nautics." 
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issued  by  the  court  (R.  9-12,  reported  in  73  F. 
Supp.  68). 

On  or  about  September  30, 1947,  the  appellant  filed  an 
answer  challenging  the  jurisdiction  of  the  court  under 
Section  1007  (a)  of  the  Act.  The  answer  admitted  that 
appellant  has  engaged  in  air  transportation  without  a 
certificate  of  public  convenience  and  necessity  but  denied 
that  such  a  certificate  was  required  by  Section  401  (a)  of 
the  Act.  The  answer  also  denied  that  appellant  con- 
ducted a  regularly  scheduled  air  transportation  serv- 
ice between  points  within  the  Territory  of  Hawaii  in 
violation  of  the  Act."^ 

On  November  10,  1947,  the  court,  after  trial  of  the 
issues  on  final  hearing,  made  its  findings  of  fact  and 
conclusions  of  law.  The  court  found  that  from  January 
1, 1947,  to  September  11, 1947,  the  appellant  engaged  in 
air  transportation  as  a  common  carrier  between  points 
within  the  Territory  of  Hawaii  and  has  ^^  conducted  a 
regular  scheduled  daily  service  as  a  common  carrier  be- 
tween points  within  the  Territory  of  Hawaii''  without 
having  a  certificate  of  public  convenience  and  necessity 
from  the  Board.  The  court  further  found  that  the  ap- 
pellant has  a  letter  of  registration  issued  to  it  by  the 
Board  pursuant  to  Section  292.1  of  the  Board's  Econo- 
mic Regulations  but  that  during  the  aforesaid  period 
the  appellant  has  not  operated  within  the  allowable 
limits  of  said  Section  292.1  (R.  13).  The  court  con- 
cluded that  the  appellant 's  operations  were  not  conduct- 
ed under  any  exemptions  pursuant  to  Section  416  (b)  of 
the  Act  (49  U.  S.  C.  496  (b) )  ;  that  such  operations, 
therefore,  constituted  a  violation  of  Section  401  (a)  of 

^  The  answer  has  not  been  printed  in  the  record. 


the  Act ;  and  that,  consequently  the  court  had  jurisdic- 
tion by  virtue  of  Section  1007  (a)  of  the  Act  to  grant 
the  relief  sought  (R.  14-15).  The  writ  of  permanent 
injunction  issued  by  the  court  enjoined  the  appellant 
from  engaging  in  air  transportation  in  violation  of  Sec- 
tion 401  (a)  of  the  Act  and  from  holding  out  to  the  pub- 
lic, expressly  or  by  course  of  conduct,  that  it  conducts  air 
operations  of  greater  regularity  than  that  permitted  by 
Section  292.1  of  the  Board's  Economic  Regulations. 
The  writ  provides  that  it  will  not  prohibit  operations  of 
appellant  in  accordance  with  the  exemption  granted  it 
by  said  Section  292.1  and  that  violations  of  the  injunc- 
tion shall  be  determined  by  the  application  of  the  stand- 
ard of  regularity  currently  adopted  by  the  Board  (R. 
19-22). 

This  appeal  is  based  solely  on  jurisdictional  grounds. 
Appellant's  contentions  are  as  follows:  (1)  appellee 
as  a  party  in  interest  is  authorized  by  Section  1007 
(a)  of  the  Act  to  bring  suit  for  injunctive  relief  only 
in  case  of  a  violation  of  Section  401  (a)  of  the  Act. 
Appellant  is  the  holder  of  a  letter  of  registration  as 
an  irregular  air  carrier  issued  by  the  Board  pursuant 
to  Section  292.1  of  the  Board's  Economic  Regulations 
which  exempts  appellant  from  the  requirements  of 
Section  401  (a)  of  the  Act  with  respect  to  irregular 
air  transportation  operations.  Consequently,  this  is 
not  an  action  to  enjoin  a  violation  of  Section  401  (a) 
of  the  Act  but  to  enforce  a  regulation  of  the  Board. 
(2)  The  Board  has  primary  jurisdiction  to  determine 
whether  appellant's  operations  have  been  in  excess  of 
the  exemption  provided  by  Section  292.1  of  the  Eco- 
nomic Regulations. 


The  appellant  does  not  challenge  the  court's  findings 
that  it  conducted  "sl  regular  scheduled  daily  service''. 

SUMMARY  OF  DISCUSSION 

The  Board's  position  may  be  briefly  summarized  as 
follows : 

1.  Section  401  (a)  of  the  Act  provides  that  no  air 
carrier  shall  engage  in  air  transportation  without  a 
certificate  of  public  convenience  and  necessity.  Sec- 
tion 416  (b)  of  the  Act  authorizes  the  Board  to  ex- 
empt air  carriers  from  certain  requirements  of  the 
Act,  including  the  certificate  requirement  of  Section 
401  (a).  Consequently,  any  air  transportation  opera- 
tions engaged  in  without  a  certificate  authorizing  such 
air  transportation  are  in  violation  of  Section  401  (a) 
of  the  Act  unless  they  have  been  exempted  from  said 
Section.  By  Section  292.1  of  its  Economic  Regula- 
tions, the  Board  created  such  an  exemption  for  ^^Ir- 
regular Air  Carriers,"  defined  as  air  carriers  who  do 
not  hold  out  to  the  public  that  they  operate  aircraft 
between  designated  points  regularly  or  with  a  reason- 
able degree  of  regularity  and  whose  air  transporta- 
tion services  are  of  such  inf requency  as  to  preclude  an 
implication  of  a  uniform  pattern  or  normal  con- 
sistency of  operations  between  such  designated  points. 
Since  the  appellant  has,  in  fact,  held  out  and  rendered 
regular  service,  otherwise  than  as  contemplated  by 
Section  292.1  of  the  Economic  Regulations,  appellant 
has  automatically  ceased  to  be  within  the  exemption 
and  is  automatically  guilty  of  a  violation  of  Section 
401  (a)  of  the  Act.  Consequently,  the  appellee,  as  a 
party  in  interest,  is  entitled  to  maintain  this  action. 
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2.  Section  1007  (a)  of  the  Act  was  expressly  de- 
signed to  afford  parties  in  interest,  as  well  as  the 
Board,  a  direct  and  independent  judicial  remedy 
against  unauthorized  air  transportation  in  violation 
of  Section  401  (a)  of  the  Act.  To  hold  that  the 
Board  has  primary  jurisdiction  to  determine  the  ques- 
tion of  unauthorized  air  transportation  and  to  require 
a  prior  proceeding  on  that  question  before  the  Board 
would  not  only  be  inconsistent  with  the  language  of 
Section  1007  (a)  but  would  also  nullify,  to  a  large 
extent,  the  purpose  of  that  Section.  Aside  from  the 
clear  language  and  intent  of  Section  1007  (a),  the 
doctrine  of  primary  jurisdiction  would  be  inapplicable 
here  since  the  problem  here  is  not  like  one  involving 
the  reasonableness  of  a  rate  or  the  fairness  of  a 
practice  requiring  the  special  knowledge  of  an  admin- 
istrative tribunal.  The  kind  of  question  involved 
here  has  been  decided  by  courts  in  innumerable  in- 
stances without  requiring  prior  resort  to  the  adminis- 
trative tribunal.  Assuming,  arguendo,  that  the  ques- 
tion whether  appellant  operated  within  the  exemption 
provided  by  Section  292.1  of  the  Economic  Regula- 
tions can  in  the  first  instance  be  said  to  require  the 
exercise  of  administrative  discretion,  the  Board  has 
promulgated  a  standard  for  ascertaining  the  fre- 
quency and  regularity  of  operations  permitted  under 
such  exemption.  In  this  case,  certainly,  no  purpose 
would  be  served  in  requiring  a  further  determination 
by  the  Board.  Appellant  operated  a  regular,  sched- 
uled daily  service.  Consequently,  by  any  standard, 
its  operations  were  outside  the  exemption  of  section 
292.1. 


DISCUSSION 

I.  The  complaint  alleges  facts  establishing  a  violation  of 
Section  401  (a)  of  the  Act 

A.  The  nature  and  extent  of  the  exemption  provided  by  Section  292.1  of 

the  Economic  Regulations 

The  Act  provides  for  only  one  form  of  economic  au- 
thority for  air  carriers  who  engage  in  air  transporta- 
tion— the  certificate  of  public  convenience  and  necessity. 
Section  401  (a)  of  the  Act  provides  that  ^^ No  air  carrier 
shall  engage  in  any  air  transportation  unless  there  is 
in  force  a  certificate  issued  by  the  Authority  (now  the 
Board)  authorizing  such  air  carrier  to  engage  in  such 
transportation.'^  In  order  to  impart  flexibility  to  the 
administration  of  the  Act,  Congress  incorporated  in  the 
Act  a  provision,  Section  416  (b)  (1)  (49  U.  S.  C. 
496  (b)'  (1))  authorizing  the  Board,  under  certain  cir- 
cumstances, to  grant  exemptions  from  the  detailed 
regulatory  provisions  of  Title  IV  of  the  Act  (49 
U.  S.  C.  A.  481  et  seq.),  including  Section  401  (a). 
Section  416  (b)  (1)  provides  as  follows: 

The  Authority,  from  time  to  time  and  to  the 
extent  necessary,  may  ^  *  -^  exempt  from 
the  requirements  of  this  title  or  any  provision 
thereof,  or  any  rule,  regulation,  term,  condition, 
or  limitation  prescribed  thereunder,  any  air 
carrier  or  class  of  air  carriers,  if  it  finds  that 
the  enforcement  of  this  title  or  such  provision, 
or  such  rule,  regulation,  term,  condition,  or 
limitation  is  or  would  be  an  undue  burden  on 
such  air  carrier  or  class  of  air  carriers  by 
reason  of  the  limited  extent  of,  or  unusual 
circumstances  affecting,  the  operations  of  such 
air  carrier  or  class  of  air  carriers  and  is  not 
in  the  public  interest. 
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The  primary  purpose  of  Section  416  (b)  of  the  Act 
was  to  provide  relief  for  the  irregular  and  sporadic 
operations  of  the  so-called  ''fixed-base''  operators  and 
for  the  carriers  engaging  in  unusual  or  limited  opera- 
tions. See  Standard  Air  Lines,  Inc.,  Exemption  Re- 
quest, Docket  No.  3430  et  aJ.,  decided  by  the  Board 
October  14,  1948.  Consequently,  on  October  15,  1938, 
shortly  after  the  passage  of  the  Act,  the  Board  i)ro- 
mulgated  Section  292.1  of  its  Economic  Regulations 
exempting  such  carriers,  then  called  '^ non-scheduled'' 
air  carriers,  from  the  jDrovisions  of  Title  IV.  At  the 
time  the  ^^non-scheduled"  exemption  order  was  first 
adopted  and  until  the  end  of  the  war,  non-scheduled 
air  transportation  was  of  limited  economic  signifi- 
cance. However,  the  release  from  military  duty  of 
thousands  of  persons  who  had  received  aviation  train- 
ing in  the  armed  services,  together  with  the  almost 
simultaneous  availability  of  large  transport  type  air- 
craft from  war  surplus,  resulted  in  the  formation  of 
numerous  companies  purporting  to  engage  in  so-called 
'^non-scheduled  operations."  Many  of  these  com- 
panies wTre  utilizing  aircraft  of  the  type  employed  by 
the  certificated  or  ^^ scheduled"  air  lines,  and  were  in 
fact  conducting  regular  and  substantial  air  transpor- 
tation services.  See  Investigation  of  Nonschedided 
Air  Services,  6  C.  A.  B.  1049  (1946).  Accordingly, 
effective  June  10,  1947,  the  presently  effective  Section 
292.1  was  adopted  ^  for  the  purj)ose  of  narrowing  the 
exemption  and  for  the  more  effective  regulation  of 

^  This  reguljition  is  set  forth  in  the  Appendix  to  Api)ellant's 
Brief.  The  Board's  Exphmatory  Statement  and  Findings  with 
respect  to  this  regulation  are  set  forth  in  the  Appendix  to  this 
Brief,  ?7i/m  (pp.  36-49). 
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those  persons  availing  themselves  of  the  exemption. 
This  was  done  both  for  the  protection  of  the  public 
from  improper  practices  and  for  the  protection  of 
the  certificated  carriers  against  unregulated  com- 
petition.^ 

Paragraph  (b)  of  Section  292.1  of  the  Economic 
Regulations  defines  an  ^^ Irregular  Air  Carrier,"  in 
part,  to  mean  ^^any  air  carrier  *  *  *  which  does 
not  hold  out  to  the  public,  expressly  or  by  a  course  of 
conduct,  that  it  operates  one  or  more  aircraft  between 
designated  points,  or  within  a  designated  point,  regu- 
larly or  with  a  reasonable  degree  of  regularity,  upon 
which  aircraft  it  accepts  for  transportation,  for  com- 
pensation or  hire,  such  members  of  the  public  as  apply 
therefor  or  such  property  as  the  public  offers.''  By 
way  of  further  definition,  the  regulation  also  provides 
as  follows: 

No  air  carrier  shall  be  deemed  to  be  an  Irregu- 
lar Air  Carrier  unless  the  air  transportation 
services  offered  and  performed  by  it  are  of  such 
infrequency  as  to  preclude  an  implication  of  a 
uniform  pattern  or  normal  consistency  of 
operation  between,  or  within,  such  designated 
points. 

Although  the  definition  in  the  regulation  is  neces- 
sarily set  forth  in  general  terms,  the  frequency  and 
regularity  of  operations  which  are  permitted  under 
such  definition  are  ascertainable  as  a  result  of  a 
standard  first  applied  in  the  consent  order  approved 
and  entered  by  the  Board  in  Matter  of  the  Non-Cer- 

^  Paragraph  1  of  the  Board's  findings  on  adoption  of  the  pres- 
ently effective  Section  292.1,  infra  (p.  44-45). 
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tificated  Operations  of  Trans-Canhhean  Air  Cargo 
Lines,  Docket  No.  2593,  Orders  Serial  No.  E-370, 
dated  March  14,  1947.''  By  this  order,  the  carrier  was 
directed  to  cease  and  desist  from  operating  flights  of 
aircraft  in  air  transportation: 

3.  (a)  in  such  manner  that  any  given  or  uni- 
form number  of  flights  are  operated  between  the 
same  two  points  per  week  or  recurrently  in  suc- 
cessive weeks ; 

(&)  regularly  or  with  a  reasonal)le  degree  of 
regularity,  which  regularity  is  reflected  ])y  the 
operation  of  a  single  flight  per  week  on  the  same 
day  of  each  week  between  the  same  two  points,  or 
is  reflected  by  the  recurrence  of  operations  of 
tw^o  round-trip  flights,  or  flights  varying  from  two 
to  three  or  more  such  flights,  between  any  same 
two  points  each  week  in  succeeding  weeks,  with- 
out there  intervening  other  weeks  or  approxi- 
mately similar  periods  at  irregular  but  frequent 
intervals  during  which  no  such  flights  are  oper- 
ated so  as  thereby  to  result  in  appreciable  defi- 
nite breaks  in  service ;  it  being  intended  by  this 
subparagraph  to  require  irregularity  in  service 
between  any  such  points  but  not  to  preclude  the 
operation  of  more  than  one  or  two  such  flights  in 
any  given  week,  nor  to  prescribe  any  specific 
maximum  limitation  upon  the  number  of  flights 
which  may  be  perfoimed  in  any  one  week,  if 
infrequency  and  irregularity  of  service  is  other- 
wise achieved  through  variations  in  numbers  of 
flights  and  intervals  between  flights  and  through 

^  The  <reneral  nature  of  operations  permissible  under  Section 
292.1  was  previously  discussed  by  the  Board  in  Investigation  of 
Non-Scheduled  Air  Services^  supra^  Trans-Marine  Airlines^  Inc.^ 
6  C.  A.  B.  1071  (1946),  and  Page  Airwaijs,  Inc.,  6  C.  A.  B.  1061 
(1946). 
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frequent     and     extended     definite     breaks     in 


service     *     *     * 


(c)  otherwise  than  upon  an  occasional  and  in- 
frequent basis  restricted  to  such  rarity  and  inf  re- 
quency  of  flight  as  to  preclude  any  uniform  pat- 
tern or  normal  consistency  of  operation  between 
such  points     *     *     * 

This  standard  has  been  designated  by  the  Board,  in 
the  Explanatory  Statement  accompanying  the  currently 
effective  Section  292.1  (infra,  p.  39)  as  a  guide  to  opera- 
tions permissible  under  the  regulation  and  has  been 
applied  in  a  number  of  cases/  Although  such  standard 
does  not  establish  a  rigid  pattern  for  operations  and, 
consistent  with  the  intent  of  a  regulation  permitting  ir- 
regular operations,  permits  flexibility  in  the  operation 
of  a  particular  irregular  service,  it  nevertheless  estab- 
lishes definite  criteria  whereby  it  can  be  determined 
whether  the  operations  of  a  carrier  are  in  fact  being 
conducted  within  the  limits  of  the  exemption.  Thus, 
flights  between  designated  points,  whether  one  or  more 
per  week,  must  be  staggered  as  to  the  days  of  the  week 

'^Matter  of  the  Non-Certificated  Operations  of  Trans-Luxury 
Airlines,  Inc.,  Docket  No.  2589  (April  22,  1947)  ;  Matter  of  the 
Non-Certificated  Operations  of  Willis  Air  Service,  Inc.,  Docket 
No.  2639  (April  22,  1947)  ;  Matter  of  N on- Certificated  Operations 
of  Skyline,  Inc.,  Docket  No.  2635  (May  20,  1947)  ;  Matter  of  the 
Non-Certificated  Operations  of  Union  Southern  Airlines,  Docket 
No.  2637  (May  23,  1947)  ;  Matter  of  the  Suspension  and  Revoca- 
tion of  Letter  of  Registration  No.  621  issued  to  Continental 
Charters,  Inc.,  Docket  No.  3288  (September  30,  1948)  ;  Standard 
Air  Lines,  Inc.,  Exemption  Request,  Supra;  Matter  of  Virgin 
Islands  Air  Service,  Inc.,  et  al.,  Docket  No.  3422  (November  1, 
1948).  This  standard  has  also  been  applied  by  the  court  in  Civil 
Aeronautics  Board  v.  Winged  Cargo,  Inc.,  E.  D.  Pa.,  consent  in- 
junction entered  December  16,  1947,  as  well  as  by  the  lower  court 
in  this  case. 
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in  successive  weeks ;  if  more  than  one  such  flight  is  to  be 
operated  per  week  in  successive  weeks  such  flights  must 
not  only  be  staggered  as  to  days  of  the  week,  but  there 
must  also  be  breaks  in  continuity  of  service  for  a  week  or 
approximately  that  period  during  which  no  fliglits  are 
operated ;  and  the  fliglits  must  be  of  such  inf  requency  as 
to  preclude  any  implication  of  a  uniform  pattern  or  nor- 
mal consistency  of  operations.  With  respect  to  this 
latter  requirement  the  Trans-Carih'bean  order  indicates 
with  clarity  that  two  or  more  round-trip  flights  in  re- 
curring weeks  without  appreciable  and  definite  breaks 
in  service  are  in  excess  of  those  permitted  under  the 
Regulations. 

B.  Since  appellant's  operations  have  been  in  excess  of  those  authorized  by 
Section  292.1  of  the  Economic  Regulations,  appellant  is  automatically 
outside  of  the  exemption  and  in  violation  of  Section  401  (a)  of  the  Act 

The  appellant  has  been  issued  no  certificate  of 
public  convenience  and  necessity  to  engage  in  air 
transportation.  It  was  only  issued  a  letter  of  regis- 
tration under  Section  292.1  of  the  Economic  Regula- 
tions whereby  the  Board  has  exempted  from  the 
operation  of  Section  401  (a)  irregular  air  carriers  as 
defined  therein,  that  is,  air  carriers  who  do  not  oper- 
ate regularly  or  with  a  reasonable  degree  of  regularity 
between  any  two  i)oints.  The  Board  has  not  exempted 
from  the  operation  of  Section  401  (a)  any  air  carrier 
who  does,  in  fact,  operate  regularly  or  with  a  reason- 
able degree  of  regularity  between  any  two  points. 
Consequently,  since  appellant  has  engaged  in  air 
transportation  other  than  as  an  irregular  air  carrier 
within  the  meaning  of  Section  292.1,  it  was  necessarily 
in  violation  of  Section  401   (a),  for  the  reason  that 
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such  operations  have  neither  been  authorized  by  a 
certificate  of  public  convenience  and  necessity  nor 
exempted  from  the  requirement  of  having  such  a 
certificate. 

This  question  has  been  thoroughly  considered  by 
District  Judge  Dimond  in  the  cases  of  Pacific 
Northern  Airlines  v.  Northern  Airlines  and  Pacific 
Northern  Airlines  v.  Alaska  Airlines^  District  Court 
for  the  Territory  of  Alaska,  Third  Division,  Nos. 
A-4769  and  A-4768,  respectively,  decided  December 
12,  1947,  and  August  7,  1948.  The  Northern  Airlines 
case  cited  involved  the  precise  question  here.  A  party 
in  interest  brought  suit  under  Section  1007  (a)  of  the 
Act  to  enjoin  a  holder  of  a  letter  of  registration  under 
Section  292.1  from  operating  in  air  transportation  in 
excess  of  the  scope  of  Section  292.1.  The  court  held 
that  such  operations  constituted  a  violation  of  Section 
401  (a)  of  the  Act  and  could  be  enjoined  upon  appli- 
cation of  a  party  in  interest.  The  Alaska  Airlines 
case  involved  Section  292.2  of  the  Board's  Economic 
Regulations  which  exempted  Alaskan  Air  Carriers 
from  Section  401  (a)  of  the  Act  ^'insofar  as  the 
enforcement  of  said  sections  would  prevent  any  such 
air  carrier"  from  conducting  charter  trips  and  render- 
ing other  special  services.  In  spite  of  the  difference 
in  language  between  Section  292.1  and  Section  292.2, 
Judge  Dimond  saw  no  distinction  between  the  two 
regulations  as  to  the  question  of  a  violation  of  Section 
401  (a)  of  the  Act  and  held  that  operations  beyond 
the  scope  of  either  regulations  constituted  a  violation 
of  such  Section  401  (a).  And  there  is,  in  fact,  no 
such  distinction.     In  the  one  case,  the  clear  intention 
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of  the  regulation  is  to  exempt  only  charter  and  special 
services  and  in  the  other  case  the  equally  clear  inten- 
tion of  the  regulation  is  to  exempt  only  irregular 
operations. 

Section  292.1,  being  an  exemption  from  Section  401 
(a),  is  inextricably  related  to  Section  401  (a).  It  is,  in 
essence,  an  exception  or  a  proviso  to  Section  401  (a). 
It  is  as  if  Section  401  (a)  read  that  no  air  carrier  shall 
engage  in  any  air  transportation  without  a  certificate, 
provided  that  no  certificate  shall  be  required  with  re- 
spect to  irregular  operations.  The  appellant  was 
charged  w^ith  the  offense  of  violating  Section  401  (a). 
To  be  relieved  from  such  charge,  appellant  had  the 
burden  of  proving  that  he  was  within  the  proviso  or 
the  excei)tion,  that  is,  that  his  operations  were  irreg- 
ular. Since  he  was  unable  to  prove  that,  he  was  neces- 
sarily operating  in  violation  of  Section  401  (a).  As 
aptly  stated  by  Judge  Dimond  in  the  Alaska  Airlines 
case: 

Section  401  (a)  forbids  all  common  carriage 
by  air — regular  and  irregular,  scheduled  and 
nonscheduled — without  a  certificate.  Section 
416  ()))  (2)  gives  the  Board  authority  to  ex- 
empt carriers  from  that  requirement  of  401  (a). 
A  carrier  so  exempted  is  safe  within  the  area 
of  the  exemption  so  long  as  he  remains  within 
the  external  boundary  limits  of  his  exemption, 
as  within  the  walls  of  a  protecting  fortress; 
but  without  those  walls,  401  (a)  still  rules  and 
its  mandate  must  be  obeyed.  Hence  one  de})art- 
ing  from  the  exempted  ai*ea  of  o])eration  neces- 
sarily comes  within  the  original  jurisdiction  of 
401    (a)    which  says  that  all  common  carrier 
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operations  must  be  certificated.  Common  car- 
rier operations  without  such  certificate  may  be 
enjoined  by  a  party  in  interest  under  1007  (a). 
As  a  defense  to  the  charge  brought  under  401 
(a)  for  operating  as  a  common  carrier  without 
a  certificate,  the  defendant  admits  common  car- 
riage without  certificate  but  says  that  it  is 
exempt  from  401  (a),  and  pleads  and  proves 
the  order  of  exemption,  the  conditions  thereof, 
and  defends  its  operations  thereunder.  If 
defendant  has  been  so  exempted  and  has  not 
transgressed  the  conditions  of  its  exemption, 
there  is  no  violation  of  401  (a),  but  if  defend- 
ant has  not  acted  and  is  not  acting  within  the 
exemption,  it  must  necessarily  be  operating  in 
violation  of  401  (a).  That  it  is  also  operating 
in  violation  of  the  exemption  order  is  merely 
conclusive  proof  of  violation  of  401  (a).  Ac- 
tions beyond  the  scope  of  the  exemption  differ  in 
no  way  from  operations  without  any  exemption 
at/  an. 

The  situation  here  is,  in  essence,  no  different  from 
the  situation  under  the  Motor  Carrier  Act  (Part  II 
of  the  Interstate  Commerce  Act,  49  U.  S.  C.  301 
et  seq.)  which  authorizes  the  Interstate  Commerce  Com- 
mission to  grant  a  certificate  for  special  or  charter 
operations  over  other  than  regular  routes  and  between 
fixed  termini  (Section  207  (a),  49  U.  S.  C.  307  (a)) 
and  which  provides  certain  exceptions  from  the  pro- 
hibition against  operating  without  a  certificate  (Sec- 
tions 206  (a)  and  203  (b),  49  U.  S.  C.  306  (a)  and 
303  (b)).  A  person  operating  in  excess  of  his  author- 
ity as  an  irregular  carrier  under  Section  207  (a)  of 
that  x^ct  is  in  violation  of  Section  206  (a)  which  pro- 
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hibits  motor  carrier  operations  without  a  certificate 
of  public  convenience  and  necessity.  Interstate  Com- 
merce Commission  v.  Fordham  Bus.  Corp.,  38  F. 
Supp.  739  (S.  D.  N.  Y.,  1941).  Similarly,  a  carrier 
who  has  not  sustained  the  burden  of  proving  that  his 
operations  are  within  any  of  the  exceptions  is  guilty 
of  the  offense  of  carrying  without  a  certificate.  United 
States  V.  Union  Pacific  R.  Co.,  20  F.  Supp.  665  (S.  D. 
Idaho,  1937) ;  United  States  v.  Chad  wick,  39  F.  Supp. 
204  (E.  D.  Pa.,  1940)  ;  United  States  v.  Mertine,  64  F. 
Supp.  792  (D.  N.  J.,  1946) ;  United  States  v.  Krinvic 
Bros.,  47  F.  Supp.  48  (E.  D.  Pa.,  1942).  See  also 
Spokane  cfc  Inland  Empire  R.  R.  Co.  v.  United  States, 
241  U.  S.  344  (1916). 

Recently,  on  October  5,  1948,  in  the  case  of  Ameri- 
can Airlines,  Inc.,  v.  Standard  Air  Lines,  Inc.,  United 
States  District  Court  for  the  Southern  District  of  New 
York,  Civil  No.  47-272,  Judge  Kaufman  denied  plain- 
tiff's motion  for  a  preliminary  injunction  to  restrain 
the  defendant  from  violations  of  the  Act  similar  to 
those  alleged  here.  Judge  Kaufman  was  apparently 
of  the  view  that  until  defendant's  letter  of  registration 
under  Section  292.1  of  the  Economic  Regulations  is 
either  suspended  or  revoked  by  the  Board,^  the  de- 

^  Paragraphs  (d)  (4)  and  (5)  of  Section  292.1  of  the  Economic 
Regulations  provide  as  follows : 

"(4)  Suspension  of  Letter  of  Registration. — Letters  of  Regis- 
tration shall  be  subject  to  immediate  suspension  when,  in  the 
opinion  of  the  Board,  such  action  is  required  in  the  public  interest. 

"(5)  Revocation  of  Letter  of  Registration. — Letters  of  Regis- 
tration shall  be  subject  to  revocation,  after  notice  and  hearin^:,  for 
knowin<y  and  willful  violation  of  any  provision  of  the  Civil  Aero- 
nautics Act  of  1988,  as  amended,  or  of  any  order,  rule,  or  regula- 
tion issued  under  any  such  provision,  or  of  any  term,  condition,  or 
limitation  of  any  authority  issued  under  said  Act  or  regulations." 
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fendant,  regardless  of  the  scope  of  his  activities,  is 
totally  exempt  from  the  provisions  of  Section  401  (a) 
of  the  Act  and  cannot  violate  such  Section.  We  be- 
lieve the  motion  in  that  case  to  have  been  wrongly 
disposed  of.  The  letter  of  registration  does  not  at 
all  mean  that  its  holder  is,  in  fact,  within  the  ex- 
emption of  292.1.  As  shown  by  appellant's  letter  of 
registration  (R.  80)  the  letter  is  merely  an  acknowl- 
edgement that  the  carrier  has  registered  with  the 
Board  and  expressly  states  that  ^4t  is  not  a  certificate 
of  public  convenience  and  necessity,''  but  ^^ merely 
evidence  of  registration. ' '  Whether  or  not  the  holder 
of  such  letter  is,  in  fact,  an  irregular  air  carrier  as 
defined  in  Section  292.1  depends  entirely  on  the  scope 
of  his  operations.  Section  292.1  does  not  exempt  a 
carrier  from  Section  401  (a)  of  the  Act  so  long  as  he 
holds  a  letter  of  registration.  Section  292.1  exempts 
a  carrier  so  long  as  he  holds  a  letter  provided  he  is, 
in  fact,  an  irregular  air  carrier.  A  carrier  with  an 
outstanding  letter  of  registration  whose  operations 
are  not  irregular  is  just  as  much  outside  the  exemp- 
tion as  a  carrier  whose  letter  has  been  suspended  or 
revoked.  It  is  just  as  illogical  to  contend  that  an 
irregular  air  carrier,  regardless  of  the  extent  of  his 
operations,  continues  to  be  within  the  protection  of 
the  exemption  so  long  as  his  letter  of  registration  is 
outstanding  as  it  is  to  say  that  a  certificated  carrier 
operating  beyond  the  scope  of  his  certificate  cannot 
be  in  violation  of  the  law  until  the  certificate  has  been 
suspended  or  revoked.  See  United  States  v.  Chad- 
wick,  39  P.  Supp.  204,  206 ;  Interstate  Commerce  Com- 
mission  V.   Fordham   Bus    Corp.,   supra;  Interstate 
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Commerce  Commission  v.  MohnuJ  Bros.  Trucking  Co., 
62  P.  Supp,  921  (D.  Minn.,  1945)  ;  Consolidated 
FreigMways,  Inc.  v.  United  States,  136  F.  (2d)  921 
(CCA.  8,  1943). 

II.  The  lower  Court  has  original  jurisdiction  to  determine 
whether  appellant's  operations  have  been  outside  the  scope 
of  the  exemption  provided  by  Section  292.1 

A.  Section  1007  (a)  of  the  Act  was  clearly  designed  to  confer  original 
jurisdiction  upon  the  Court  to  enjoin  any  violations  of  Section  401  (a) 
upon  application  of  a  party  in  interest 

Section  1007  (a)  of  the  Act  provides  as  follows: 

If  any  person  violates  any  provision  of  this 
Act,  or  any  rule,  regulation,  requirement,  or 
order  thereunder,  or  any  term,  condition,  or 
limitation  of  any  certificate  or  permit  issued 
under  this  Act,  the  Authority,  its  duly  author- 
ized agent,  or  in  the  case  of  a  violation  of 
section  401  (a)  of  this  Act,  any  party  in  inter- 
est, may  apply  to  the  district  court  of  the 
United  States,  for  any  district  wherein  such 
person  carries  on  his  business  or  wherein  the 
violation  occurred,  for  the  enforcement  of  such 
provision  of  this  Act,  or  of  such  rule,  regula- 
tion, requirement,  order,  term,  condition,  or 
limitation;  and  such  court  shall  have  jurisdic- 
tion to  enforce  obedience  thereto  by  a  writ  of 
injunction  or  other  process,  mandatory  or  other- 
wise, restraining  such  person,  his  officers, 
agents,  employees,  and  representatives  from 
further  violation  of  such  provision  of  this  Act 
or  of  such  rule,  regulation,  requirement,  order, 
term,  condition,  or  limitation,  and  enjoining 
upon  them  obedience  thereto." 

This  Section  accomplishes  two  things.  It  invests  the 
Board  with  full  power  and  authority  to  bring  such  an 
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action  as  this  directly  with  respect  to  any  violation 
of  the  Act  or  any  requirement  thereunder.  See 
United  States  v.  Trans-Missouri  Freight  Association, 
166  U.  S.  290,  342-343  (1897)  ;  Interstate  Commerce 
Commission  v.  Fordham  Corp.,  supra.  And  it  invests 
a  ^^ party  in  interest^'  with  the  same  power  and  author- 
ity in  ^^the  case  of  a  violation  of  section  401  (a)/'  It 
seems  clear  that  by  this  provision  Congress  intended 
to  afford  air  lines  injured  by  unauthorized  competition 
a  speedier  and  more  effective  remedy  than  is  provided 
in  Section  1002  (a)  of  the  Act  (49  U.  S.  C.  A.  642 
(a)),  which  entitles  any  person  to  file  with  the  Board 
a  complaint  with  respect  to  anything  done  in  con- 
travention of  any  provisions  of  the  Act.  To  apply  the 
doctrine  of  primary  jurisdiction  in  a  Section  401  (a) 
case,  that  is,  to  require  prior  resort  to  the  Board, 
would  clearly  be  inconsistent  with  such  intention. 

The  applicability  of  the  doctrine  of  primary  admin- 
istrative jurisdiction  to  facts  such  as  those  involved 
here  has  been  rejected  in  Pacific  Northern  Airlines  v. 
Northern  Airlines  and  Pacific  Northern  Airlines  v. 
Alaska  Airlines,  both  supra.  In  the  Northern  Airlines 
case,  the  court  held  that  it  had  original  jurisdiction 
to  determine  whether  the  operations  of  the  defendant 
were  within  the  scope  of  Section  292.1  of  the  Economic 
Regulations.  The  same  result  was  reached  in  the 
Alaska  Airlines  case,  which  involved  the  question  of 
the  court's  initial  jurisdiction  to  determine  w^hether 
the  defendant's  operations  exceeded  the  exemption 
provided  by  Section  292.2  of  the  Economic  Regula- 
tions, that  is,  whether  defendant's  operations  were 
^^ casual,  occasional,  or  infrequent,"  and  were  ^^not 
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made  in  such  manner  as  to  result  in  establishing  a 
regular  or  scheduled  service.''  In  that  case,  the  Court 
said : 

Full  consideration  has  been  given  to  the  argu- 
ments of  counsel  for  the  defendant  on  the  doc- 
trine of  primary  jurisdiction  illustrated  in 
Texas  and  Pacific  Railway  Company  v.  Abilene 
Cotton  Oil  Company,  204  U.  S.  426  (1907), 
which  would  deny  to  the  Court  the  authority  to 
grant  any  relief  to  the  plaintiff  and  intervenors 
in  this  action.  But  the  language  used  in  the 
Act  appears  to  commend  the  contrary  result. 
The  circumstantial  detail  with  which  the  Act 
was  written  requires  the  conclusion  that  if  Con- 
gress had  desired  the  Courts  not  to  intervene  in 
circumstances  such  as  have  been  presented  in 
this  case,  appropriate  language  would  have  been 
used  to  that  end.  The  Act  which  controls  here 
was  enacted  by  a  Congress  which  must  have  had 
ample  knowledge  of  the  doctrine  mentioned. 
Evidently  the  same  conclusion  was  arrived  at  in 
the  Hawaiian  Airlines  case  hereinbefore  cited. 
That  view  is  not  shaken  by  the  decisions  given 
in  Adler  v.  Chicago  &  Southern  Air  Lines,  Inc., 
D.  C.  Mo.  1941,  41  F.  Supp.  366,  and  other  sim- 
ilar cases,  which  rightly  uphold  the  primary 
jurisdiction  doctrine  on  the  facts  there  disclosed. 

See  also  Flying  Tiger  Line,  Inc.,  et  al.  v.  Atchison, 
Tojjeka  and  Santa  Fe  Ry.  Co.,  75  F.  Supp.  188  (S.  I). 
Cal.,  1947). 

The  decisions  in  these  cases  are  indubitably  correct. 
Section  1007  (a)  applies  to  any  violations  of  Section 
401  (a).  It  makes  no  distinction  between  violations 
resulting  from  operating  without  any  authority  at  all 
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or  violations  resulting  from  operating  in  excess  of 
authority.  Congress  authorized  the  drastic  remedy  of 
the  injunction  in  Section  401  (a)  cases  in  order  to 
protect  air  lines  against  injuries  from  unauthorized 
competition.  If  air  lines  could  not  invoke  this  remedy 
to  prevent  excessive  operations  by  irregular  air  car- 
riers, they  would  lose  the  protection  afforded  by  such 
remedy  where  it  is  most  needed. 

There  has  never  been  any  doubt  under  similar  pro- 
visions authorizing  direct  court  actions  that  the  courts 
have  jurisdiction  to  decide  many  questions  of  at  least 
equal  complexity  with  the  question  involved  here  and 
questions  which  would  otherwise  be  decided  by  the 
agency  dealing  with  the  general  subject  matter.  For 
example,  Section  1  (20)  of  the  Interstate  Commerce 
Act  (49  U.  S.  C.  1  (20)),  provides  that  any  construc- 
tion of  a  railroad  extension  without  a  certificate  of 
public  convenience  and  necessity  from  the  Interstate 
Commerce  Commission  '^may  be  enjoined  by  any  court 
of  competent  jurisdiction  at  the  suit  of  ^  ^  "  any 
party  in  interest."  Under  that  provision,  which  ap- 
parently served  as  a  pattern  for  Section  1007  (a), 
Flying  Tiger  Line,  Inc.,  et  al.  v.  Atchison,  Topeka  and 
Santa  Fe  Rij.  Co.,  supra,  at  j).  192,  the  courts  have 
assumed  jurisdiction  to  decide  such  technical  issues  as 
whether  the  particular  track  was  an  industrial  spur 
rather  tlian  an  extension  of  a  railroad  or  whether  the 
extensiv)U  was  a  railroad  engaged  in  intra-state  oper- 
ations only,  without  waiting  for  those  questions  to  be 
presented  to  and  determined  by  the  Commission. 
Texas  &  Pacific  Eaihvay  Co,   v.   Gulf,  Colorado   cf 
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Santa  Fe  Railwaij  Co.,  270  U.  S.  266  (1926) ;  Smjjth 
V.  AspJiaJt  Belt  llij.,  Co.,  2{)7  U.  S.  326  (1925).  An- 
other exain])l(^  is  Section  222  (b)  of  the  Motor  Carrier 
Act  (49  U.  S.  C.  322  (b))  which  confers  jurisdiction 
upon  the  district  courts  on  application  of  the  Commis- 
sion to  enjoin  any  motor  carrier  from  operating  ^^in 
violation  of  any  provision  of  this  part  (except  as  to 
tlie  reasonableness  of  rates,  fares,  or  charges  and  the 
discriminatory  charactei*  thereof),  or  any  rule,  regu- 
lation, requirement,  or  order  thereunder.'^  Under 
that  provision,  too,  the  courts  have  consistently  re- 
solved complicated  issues  of  fact  and  law  in  order  to 
determine  what  are  irregular  operations,  what  opera- 
tions fall  within  the  A^arious  exceptions,  and  whether 
particidar  carriers  are  private,  contract,  or  common 
carriers  without  waiting  for  a  prior  determination  of 
such  questions  by  the  Commission  itself.  E.  g,,  Inter- 
state Commerce  Commission  v.  Fordham  Bus  Corp., 
supra;  Georgia  Truck  System,  Inc.,  v.  I.  C.  C,  123  F. 
(2d)  210  (C.  C.  A.  5,  1941)  ;  /.  C.  C.  v.  Tank  Car  Oil 
Corp.,  60  r.  Supp.  133  (N.  D.  Ga.,  1945),  aff'd  151  F. 
(2d)  834  (C.  C.  A.  5,  1945) ;  A.  W.  Stickle  d'  Co.  v. 
/.  C.  C,  128  F.  (2d)  155  (C.  C.  A.  10,  1942),  cert.  den. 
317  U.  S.  650  (1942)  ;  /.  C.  C.  v.  Dunn,  166  F.  (2d)  116 
(C.  C.  A.  5,  1948),  Even  under  Section  222  (a) 
of  the  Motor  Carrier  Act  (49  U.  S.  C.  322)  which 
provides  a  criminal  penalty  for  violations  of  that  Act, 
courts  have  consistently  decided,  as  an  original  matter, 
such  questions  as  what  constitute  '^terminal  o])era- 
tions''  and  what  operations  fall  within  the  excep- 
tions for  agricultural  connnodities  or  bona  fide  taxicab 
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service.  See,  e.  g.,  United  States  v.  Motor  Freight 
Express,  60  F.  Supp.  288  (D.  N.  J.,  1945);'"^  United 
States  V.  Chadwick,  39  F.  Supp.  204  (E.  D.  Pa.,  1940)  ; 
United  States  v.  Krinvic  Bros.,  47  F.  Supp.  481  (E.  D. 
Pa.,  1942) ;  United  States  v.  Mertine,  64  F.  Supp.  792 
(D.  N.  J.,  1946).  See,  also,  McDonald  v.  Thompson, 
305  U.  S.  263  (1938). 

In  view  of  the  foregoing,  we  believe  that  it  is  clear 
from  the  language  and  purpose  of  Section  1007  (a) 
that  the  lower  court  had  original  jurisdiction  to  de- 
termine whether  the  appellant's  operations  have  ex- 

^  In  this  case  a  criminal  information  was  filed  alleging  that  the 
defendant  had  operated  beyond  the  authority  of  its  certificate  of 
public  conA'enience  and  necessity.  The  defendant  contended  that 
the  alleged  unauthorized  operations  were  in  effect  "terminal  oper- 
ations'' which  did  not  require  any  specific  authority  and  that  the 
Commission  had  made  no  specific  finding  as  to  the  scope  of  the 
defendant's  particular  terminal  area.  The  court  found  the  de- 
fendant guilty  and  stated  as  follows  (at  p.  296)  : 

"Finally,  it  is  urged  that  the  meaning  of  the  statute  and  admin- 
istrative regulations  thereunder  upon  which  the  information  is 
based  are  at  present  so  lacking  in  that  measure  of  reasonable  cer- 
tainty and  clarity  that  a  conviction  of  the  defendant  on  the  facts 
involved  herein  would  be  a  denial  of  due  process  of  law  under  the 
Fifth  Amendment  of  the  Constitution  of  the  United  States.    *    *    * 

"We  feel  that  the  boundary  line  beyond  which  it  was  illegal  for 
defendant  to  ojoerate  had  reasonably  clear  definition.  The  defend- 
ant operated  outside  of  it  at  its  peril.  When  agitated  by  the 
prospect  of  prosecution  it  sought,  through  the  conventional  course, 
to  have  the  Interstate  Commerce  Commission  make  a  determina- 
tion consonant  with  its  idea  of  its  proper  area  of  operation.  It 
should  have  done  so  before  it  performed  the  transactions  alleged 
in  the  information.  That  it  did  so  afterward  and  the  general 
trivial  nature  of  defendant's  acts  of  which  complaint  are  made, 
when  compared  with  its  scope  of  operation,  cannot  be  held  to  ex- 
culpate defendant  of  guilt,  but  go  rather  to  the  mitigation  of  the 
penalty  which  defendant  has  incurred." 
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ceccled  those  authorized  by  Section  292.1  of  the  Eco- 
nomic Regulations.  In  American  Airlines,  Inc.  v. 
Standard  Air  Li)ies,  Inc.,  .supra,  Jud.ce  Kaufman  came 
to  a  contrary  conchision  appai'ently  for  the  reasons 
that  the  provisions  of  Section  292.1  for  the  suspen- 
sion and  revocation  of  letters  of  registration  provide 
an  exclusive  remedy  for  alleged  excessive  operations 
by  the  holder  of  such  letter  and  that  since  the  Board 
alone  can  create  and  terminate  defendant's  exemption 
from  Section  401  (a),  only  the  Board  can  determine 
and  prohibit  operations  in  excess  of  such  exemption. 
It  is  true  that  the  Board  has  exclusive  jurisdiction  to 
suspend  and  revoke  a  letter  of  registration  as  well 
as  to  grant  one.  But  that  fact  is  inmiaterial  to  the 
question  whether  the  court  has  original  jurisdiction 
to  determine  and  prohil)it  operations  in  excess  of 
the  exemption.  The  suspension  and  revocation  pro- 
visions were  designed  to  terminate  the  authority 
of  the  irregular  air  carrier  to  engage  in  any  air 
transportation  for  reasons  of  ])ublic  interest  or 
for  knowing  and  wilful  violation  of  any  provision 
of  the  Act  or  any  requirements  thereunder.  They 
were  not  designed  simply  to  compel  an  irregular  air 
carrier  to  stay  within  the  scope  of  his  exem])tion. 
The  remedies  designed  to  accomplish  that  result  are 
the  cease  and  desist  order  by  the  Board  and  an  in- 
junction by  a  district  court,  or  both.  Section  401  (h) 
of  tlie  Act  (49  U.  S.  C.  481  (h))  similarly  confers 
(exclusive  jurisdiction  upon  the  Board  to  suspend  a 
certificate  if  the  ])ub1ic  interest  so  requires  and  to 
revoke"  such  certificate  for  intentional  failure  to 
comply  with   any   provision   of  the   Act  or   any  re- 
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quirements  thereunder.  Certainly,  it  cannot  be  con- 
tended that  just  because  the  Board  alone  has  juris- 
diction to  grant  and  suspend  or  revoke  a  certificate, 
the  Board  alone  has  jurisdiction  to  determine  whether 
a  certificated  carrier  operates  beyond  the  scope  of 
its  authority.  Such  a  result  would  be  preposterous 
and  would  in  large  part  nuUif}^  the  provision  of 
Section  1007  (a)  with  respect  to  Section  401  (a) 
cases.^*^ 

The  function  of  a  court  upon  application  for  an 
injunction  under  Section  1007  (a)  of  the  Act  to  re- 
strain unauthorized  operations  is  quite  different  from 
that  exercised  by  the  Board  when  it  grants  or  sus- 
pends or  revokes  a  certificate  of  public  convenience 
and  necessity  or  a  letter  of  registration.  The  latter 
situation  requires  the  exercise  of  administrative  dis- 
cretion and  is  therefore  within  the  exclusive  jurisdic- 
tion of  the  Board.     The  function  of  the  court  in  a 


^^  See  IJnited  States  v.  ChadwicJc^  supra^  where  the  Court  said 
at  p.  206 : 

"As  to  the  defendant's  second  contention — that  possession  of  a 
certificate  of  convenience  in  one  part  of  the  United  States  gives 
him  complete  immunity  on  the  criminal  side  in  operating  without 
a  certificate  elsewhere  in  the  United  States : 

"To  so  hold  w^ould  make  a  mockery  of  the  Motor  Carrier  Act. 
A  reading  of  the  Act  nowhere  discloses  any  intention  on  the  part 
of  Congress  to  grant  such  immunity  from  criminal  prosecution 
to  the  holders  of  certificates  of  public  convenience.  Defendant  in 
effect  would  have  the  courts  construe  possession  of  even  the  most 
limited  certificate  of  convenience  anywhere  in  the  United  States 
as  an  immunity  warrant  for  violation  of  the  Motor  Carrier  Act 
elsewhere  over  the  length  and  breadth  of  the  United  States — 
since,  under  the  defendant's  theory,  the  holder  of  a  certificate,  no 
matter  how  limited  the  area  covered,  could  violate  this  Act  in 
every  section  of  the  country  and  still  remain  free  from  criminal 
prosecution." 
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suit  under  1007  (a)  by  a  proi)er  party  is  merely  to 
determine  whether  the  defendant  has  in  fact  engaged 
in  unauthorized  operations,  and  if  so,  to  grant  ap- 
propriate relief.  As  stated  in  Texas  and  Pacific  Rail- 
way  Co.  V.  Gulf,  Colorado  cf*  SarUa  Fe  RaUwa/j  Co,, 
supra  (at  p.  273)  : 

The  function  of  the  Court  upon  an  apjjlica- 
tion  for  an  injunction  under  paragraph  20 
is  a  very  different  one  from  that  exercised  by 
the  Commission  when,  having  taken  jurisdic- 
tion under  paragraphs  19  and  20,  it  grants 
or  refuses  a  certificate.  The  function  confided 
in  the  Commission  is  comparal)le  to  that  in- 
volved in  a  determination  of  the  propriety  or 
application  of  a  rate,  rule  or  practice.  It  is 
the  exercise  of  administrative  judgment. 
Where  the  matter  is  of  that  character,  no 
justiciable  question  arises  ordinarily  until  the 
Commission  has  acted.  Compare  Great  North- 
ern Ry.  Co.  V.  Mercluuits  Elevator  Co.,  259 
U.  S.  285,  295.  The  function  of  the  Court 
upon  the  ap]ilication  for  an  injunction  is  to 
construe  a  statutory  provision  and  apply  the 
provision  as  construed  to  the  facts.  The  pro- 
hibition of  paragrai)h  18  is  absolute.  If  the 
proposed  track  is  an  extension  and  no  certifi- 
cate has  been  obtained,  the  party  in  interest 
opposing  construction  is  entitk^d  as  of  right 
to  an  injunction. 

B.  Aside  from  the  clear  language  and  intent  of  Section  1007  (a),  the  doctrine 
of  primary  jurisdiction  is  not  applicable  to  the  question  whether  appel- 
lant's operations  have  been  in  excess  of  those  permitted  by  Section  292.1 
of  the  Economic  Regulations 

Under    the    doctrine    of    primary    jurisdiction    the 
courts  will  not  determine  a  question  within  the  juris- 
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diction  of  an  administrative  tribunal  prior  to  the  de- 
cision of  the  tribunal  where  the  question  demands  the 
exercise  of  administrative  discretion  requiring  the 
special  knowledge  and  experience  of  the  administra- 
tive tribunal.  Doctrine  of  Primary  Administrative 
Jurisdiction,  42  Am.  Jur.  pp.  698-702.  Specifically, 
the  doctrine  of  primary  jurisdiction  applies  to  such 
questions  as  the  reasonableness  of  a  rate  or  the  fair- 
ness of  a  rule  or  a  practice.  See,  e.  g.,  Texas  and 
Pacific  Raihvay  Co,  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426  (1907) ;  Mitchell  Coal  Co,  v.  Penn,  R.  R.  Co,, 
230  U.  S.  247  (1913) ;  United  States  Navigation  Co,  v. 
Cmiard  Steamship  Co.,  283  U.  S.  474  (1932)  ;  Adler  v. 
Chicago  and  Southern  Air  Lilies,  Inc.,  41  F.  Supp.  366 
(E.  D.  Mo.,  1941). 

The  doctrine  is  not  applicable  where  the  issue,  re- 
gardless of  its  complexity,  is  not  the  reasonableness 
of  the  rate  or  rule  but  a  violation  of  such  rate  or  rule. 
Penna.  R,  R,  v.  Puritan  Coal  Co,,  237  U.  S.  121 
(1915)  ;  Penna,  R,  R,  Co.  v.  Stineman  Coal  Mining 
Co,,  242  U.  S.  298,  300  (1915);  Barrett  v.  Gimhel 
Bros.,  226  Fed.  623,  631  (C.  C.  A.  3,  1915) ;  Murray 
Co,  et  al,  V.  Gidf  Coast  and  Santa  Fe  Ry,  Co,  et  al,, 
59  F.  Supp.  366  (N.  D.  Tex.,  1945).  Innumerable 
cases  hold  that  courts  have  original  jurisdiction  to  in- 
terpret tariffs,  rules,  and  practices  where  the  issue  is 
one  of  violation  rather  than  reasonableness.  W,  P, 
Brown  d  Sons  Lumber  Co,  et  al,  v.  Louisville  &  Nash- 
ville Ry,  Co,  et  al,,  299  U.  S.  393  (1937) ;  Burrus  Mill 
and  Elevator  Co,  v.  Chicago,  R.  I.  cfc  P.  Ry,  Co,,  131 
F.  (2d)  532  (C.  C.  A.  10,  1942) ;  Penna.  R.  R.  v.  Puri- 
tan Coal  Mining  Co,,  237  U.  S.  121,  134  (1915) ;  Penn- 
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sylvania  Raihvay  Co.  v.  Clark  Bros.  Coal  Mining  Co., 
238  U.  S.  456  (1915) ;  Louisville  and  Nashville  R.  B. 
Co.  V.  Cook  Bretcing  Co.,  223  U.  S.  70  (1911)  ;  Great 
Northern  Bailwag  Co.  v.  Merchants  Elevator  Com- 
pany, 259  U.  S.  285  (1922) ;  United  States  v.  Metro- 
politan Lumber  Co.,  254  Fed.  335  (D.  N.  J.,  1918). 
When  the  administrative  tribunal  has  ^^promulgated 
a  rate  which  must  be  applied  and  where  the  only  ques- 
tion is  whether  the  commodity  referred  to  in  the  rate 
is  the  commodity  in  question,  then  there  is  presented  a 
factual  question  in  nowise  differing  from  any  other 
fact  issue  determinable  by  courts  and  juries.  Courts 
have  original  jurisdiction  to  try  such  issues. '^  Mur- 
ray Co.  et  al.  V.  GnJf  Coast  and  Santa  Fe  By.  Co. 
et  al.,  supra.  As  stated  in  United  States  v.  Metro- 
politan Lumber  Co.,  supra  (at  p.  347)  : 

It  is  further  urged  that  the  defendants  can- 
not be  prosecuted  in  the  absence  of  proceedings 
before  a  previous  action  by  the  Interstate  Com- 
merce Commission.  This  proposition  seems  to 
be  based  on  two  theories.  It  is  first  claimed 
that  the  embargo  sliould  have  been  submitted 
to  the  Interstate  Conmierce  Commission,  and 
its  reasonableness  ascertained  and  adjudicated 
by  that  body.  The  obvious  answer  is  that  the 
reasonableness  of  the  embargo  is  not  in  issue 
in  these  cases;  but  the  question  is  wliether  they 
have  knowingly  received  a  discrimination  or 
concession  in  transportation  service  which  a 
strict  and  impartial  enforcement  of  the  em- 
l)argo  would  not  have  permitted  tliem  to  receive. 
If  the  railroad  company  were  being  i)rosecuted 
for  having  given,  or  the  defendants  for  having 
received,     discriminations     by     means     of     or 
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through  the  embargo  rather  than  by  violating 
it,  in  all  probability  the  defendant's  contention 
would  be  well  taken,  for  in  such  a  case  the  ques- 
tion would  be  whether  the  embargo  was  reason- 
able, or  whether  it  produced  unjust  and  unrea- 
sonable discrimination  among  shippers.  In 
that  event  an  administrative  question  would 
probably  be  presented,  which,  under  the  deci- 
sions of  the  Supreme  Court,  must  be  passed  on 
by  the  Interstate  Commerce  Commission  prior 
to  the  institution  of  either  criminal  or  civil 
proceedings/' 

Under  the  circumstances,  we  fail  to  see  how  the 
doctrine  of  primary  jurisdiction  could  be  applicable 
here.  The  question  whether  a  carrier  has  violated 
Section  401  (a)  has  very  little  resemblance  to  the 
question  of  the  reasonableness  of  a  rate  or  practice 
and  it  may  be  for  that  reason  that  Congress  con- 
ferred powder  to  bring  a  direct  court  action  in  a  401 
(a)  case  not  only  upon  the  Board  but  also  upon  any 
party  in  interest.  Section  401  (a)  contains  an  abso- 
lute prohibition  against  unauthorized  air  transpor- 
tation. There  is  no  question  of  reasonableness  or 
administrative  discretion  involved  in  a  suit  to  enjoin 
a  violation  of  such  Section.  The  Court  merely  has 
to  decide  whether  air  transportation  operations  have 
been  conducted  without  any  authority  at  all  or  in 

''  See,  also,  Danciger  v.  Wells,  Fargo  <&  Co.,  154  Fed.  379  ( W.  D. 
Mo.,  1907),  and  Royal  Brewing  Co.  v.  M.  K.  T.  Ry.,  217  Fed.  146 
(D.  Kan.,  1914),  where  it  was  held  that  the  question  whether  a 
carrier  is  required  to  receive  and  transport  a  certain  commodity 
tendered  to  it  for  shipment  is  within  the  jurisdiction  of  the  courts 
and  need  not  first  be  determined  by  the  Interstate  Commerce  Com- 
mission. 
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excess  of  authority.'"  It  may  be  admitted  that  the 
question  whether  defendant's  operations  have  ex- 
ceeded in  frequency  and  regularity  those  ])ermitted 
by  Section  292.1  is  more  difficult  than  the  question 
whether  a  carrier  had  any  authority  at  alL  But 
that  does  not  mean  that  primary  jurisdiction  to 
decide  such  question  is  with  the  Board.  As  has 
already  been  demonstrated,  the  courts  have  in  many 
cases  decided  questions  at  least  as  difficult  without 
first  waiting  for  such  questions  to  be  determined  by 
the  administrative  tribunal  involved.  See,  supra, 
pp.  21-23. 

Finally,  even  assmning  that  the  question  of  the  lim- 
its of  permissible  operations  under  Section  292.1 
would  otherwise  present  a  proper  case  for  application 
of  the  primary  jurisdiction  rule,  such  rule  should  not 
be  invoked  here.  It  is  established  that  where  the  ad- 
ministrative tribunal,  in  the  exercise  of  its  discretion, 
had  already  passed  upon  a  given  issue  or  determined 
the  meaning  of  a  tariff  or  rule  in  one  proceeding,  courts 
may  proceed  to  decide  the  same  question  in  subsequent 
proceedings  without  further  recourse  to  that  tribunal. 
Crancer  et  ah  v.  Lowden  et  al.,  315  U.  S.  631  (1942) ; 
Penna,  R.  R.  Co.  v.  Stineman  Coal  Mining  Co.,  supra; 

^^  Compare  Penna.  R.  R.  v.  Puritan  Coal  Co.^  supra^  where  the 
Court  said  (at  pp.  131-132)  : 

"But  if  the  carrier's  rule,  fair  on  its  face,  has  been  unequally 
applied  and  the  suit  is  for  damages,  occasioned  by  its  violation 
or  discriminatory  enforcement,  there  is  no  administrative  ques- 
tion involved,  the  courts  being  called  on  to  decide  a  mere  question 
of  fact  as  to  whether  the  carrier  has  violated  the  rule  to  plaintiff's 
damage." 
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Murray  Co,  et  at,  v.  Gttlf  Coast  and  Santa  Fe  Railway 
Co,  et  al.,  supra;  National  Pole  Co,  v.  Chicago  and 
Northwestern  By.  Co,,  211  Fed.  65  (C.  C.  A.  7,  1914)  ; 
Great  Northern  By,  Co,  v.  Armour  &  Co,,  26  F.  Supp. 
964  (N.  D.  111.  1939).  As  already  shown,  supra, 
pp.  9-12,  the  Board  has  evolved  a  standard  for  determin- 
ing the  extent  of  operations  permitted  under  Section 
292.1.  Therefore,  no  purpose  would  be  served  in  re- 
quiring any  further  determination  by  the  Board.  If 
the  question  calls  for  the  exercise  of  administrative 
discretion,  that  discretion  has  already  been  exercised.'" 

^^  In  A?nerican  Airlines,  Inc.,  v.  Standard  Airlines,  Inc.,  supra, 
Judge  Kaufman  expressed  the  fear  that  "serious  chaos  and  con- 
.flict  with  the  Board"  might  result  if  the  courts  were  to  decide  this 
question.  We  believe  that  Judge  Kaufman's  fear  is  unfounded. 
In  most  cases,  certainly,  consistency  with  Board  determinations 
may  be  achieved  by  the  application  of  the  standard  promulgated 
by  the  Board.  It  is  true  that  in  a  marginal  case  there  is  a  possi- 
bility of  a  conflict  in  decision.  But  that  possibility  exists  in  any 
situation  of  concurrent  jurisdiction  or  concurrent  remedies.  The 
same  contention  was  made  in  Great  Northom  Railway  v.  Merchants 
Elevator  Co.,  supra.  Justice  Brandeis  rejected  the  argument  as 
"unsound."     He  said  at  (p.  290)  : 

"This  argument  is  unsound.  It  is  true  that  uniformity  is  the 
paramount  purpose  of  the  Commerce  Act.  But  it  is  not  true  that 
uniformity  in  construction  of  a  tariff  can  be  attained  only  through 
a  preliminary  resort  to  the  Commission  to  settle  the  construction 
in  dispute.  Every  question  of  the  construction  of  a  tariff  is  deemed 
a  question  of  law;  and  where  the  question  concerns  an  interstate 
tariff,  it  is  one  of  federal  law.  If  the  parties  properlj^  preserve 
their  rights,  a  construction  given  by  any  Court,  whether  it  be 
federal  or  state,  may  ultimately  be  reviewed  by  this  court  either 
on  writ  of  error  or  on  writ  of  certiorari,  and  thereby  uniformity 
in  construction  may  be  secured.  Hence,  the  attainment  of  uni- 
formity does  not  require  that  in  every  case  where  the  construction 
of  a  tariff  is  in  dispute,  there  shall  be  a  preliminary  resort  to  the 
Commission." 
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It  would  certainly  be  futile  to  require  a  further  deter- 
mination by  the  court  in  this  case.  The  appellant 
operated  a  regular  scheduled  daily  service;  conse- 
quently, by  any  standard,  its  operations  were  outside 
the  exemption  of  Section  292.1.'' 

"In  the  introductory  statement  in  its  brief  (pp.  6-7)  appellant 
urges,  "in  further  fortification  of  the  primary  jurisdiction  of  the 
Board,''  that  appellee,  subsequent  to  the  filing  of  the  complaint 
herein,  had  intervened  in  the  proceeding  before  the  Board  on  ap- 
pellant's application  for  a  certificate  of  public  convenience  and 
necessity  and  had  alleged  in  its  petition  for  intervention  that 
appellant  was  operating  a  regularly  scheduled  air  carrier  service 
between  points  within  tlie  Territory  of  Hawaii  in  violation  of  the 
Act  (R.  81-83).  It  is  clear  that  the  nature  and  purpose  of  ap- 
pellee's intervention  in  the  proceeding  before  the  Board  are 
entirely  different  from  the  nature  and  purpose  of  the  action  here. 
Appellee  intervened  to  oppose  appellant's  application  for  a  cer- 
tificate and  not  to  seek  relief  from  the  Board  against  appellant's 
unauthorized  operations.  Even  if  the  nature  or  ))urpose  of  the 
two  proceedings  were  similar,  it  would  not  affect  the  jurisdiction 
of  the  lower  court  in  this  case.  Section  1007  (a)  provides  a  rem- 
edy which  is  independent  of,  and  in  addition  to,  any  administra- 
tive remedy  available  to  plaintiff.  There  is  nothing  in  the  Act 
to  prevent  plaintiff  from  pursuing  both  remedies  simultaneously. 
As  stated  in  the  Flying  Tiger  case,  suj)ra  (at  p.  195) ,  "Any  person 
can  file  a  complaint  with  the  Board,  or  any  person  who  is  a  party 
in  interest  nia}^,  if  he  desires,  file  an  action  in  court  under  the  limi- 
tations of  section  ()-47  (a)  of  Title  49  (section  1007  (a)  of  the  Act). 
In  fact,  I  see  nothing  in  the  Act  which  would  prevent  the  taking 
of  both  procedures  at  the  same  time  if  a  person  thou<>ht  it  neces- 
sary." If  Congress  had  intended  that  the  two  remedies  should  be 
alternative  rather  than  cumulative,  it  would  have  said  so  ex- 
pressl}^  See,  e.  g..  Section  30G  of  the  Packers  and  Stockyards  Act, 
7  U.  S.  C.  209;  Section  9  of  the  Interstate  Connnerce  Act,  49  U.  S. 
C.  9;  Section  308  (c)  of  the  Interstate  Commerce  Act,  49  U.  S.  C 
908(c). 
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CONCLUSION 


For  all  of  the  foregoing  reasons,  it  is  respectfully 
submitted  that  the  judgment  and  order  of  the  District 
Court  are  in  all  respects  proper  and  should  be  affirmed. 
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APPENDIX 

Statute  and  Regulation  Involved 

The  pertinent  provisions  of  the  Civil  xleronautics 
Act  of  1938,  as  amended  (52  Stat.  973,  49  U.  S.  C. 
401  et  seq.)  are  as  follows:* 

Section  1.  As  used  in  this  Act,  unless  the  context 
otherwise  requires — 

(2)  ''Air  carrier"  means  any  citizen  of  the 
United  States  who  undertakes,  whether  di- 
rectly or  indirectly  or  by  a  lease  or  any  other 
arrangement,  to  engage  in  air  transporta- 
tion:    *     *     * 

(10)  ''Air  transportation''  means  inter- 
state, overseas  or  foreign  air  transporta- 
tion    *     *     * 

(21)  "Interstate  air  transportation"    ""    "" 

mean(s)  the  carriage  by  aircraft  of  persons 
or  property  as  a  common  carrier  for  com- 
pensation or  hire  *  ^  ^  in  commerce  ^  *  * 
(a)  *  *  *  between  places  in  the  same 
territory  *  *  *  of  the  United  States  *  *  ^ 
whether  such  commerce  moves  wholly  by  air- 
craft or  partly  by  aircraft  and  partly  by  other 
forms  of  transportation.  (52  Stat.  973,  49 
U.  S.  C.401). 

Section  401  (a).  No  air  carrier  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  certificate 

*The  functions  of  the  Authority  in  connection  with,  inter  alia. 
economic  reirulations  of  air  transportation  were  transferred  to  the 
Civil  Aeronautics  Board  by  Reorganization  Plan  Xo.  IV.  (See, 
mpra.  note  2,  p.  2.)  Accordingly,  the  term  "Board''  should  be 
substituted  for  "Authority"  in  all  statutory  references  thereto. 

(34) 
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issued  by  the  Board  authorizing  such  air  carrier  to 
engage  in  such  transportation  *  *  *  (52  Stat 
987, 49  F.  S.  C.  481  (a)).  v  '   • 

Section  416  (b)  (1).  The  Board,  from  time  to  time 
and  to  the  extent  necessary,  may  *  *  *  exempt 
from  the  requirement  of  this  title  (IV)  or  any  pro- 
vision thereof,  or  any  rule,  regulation,  term,  con- 
dition, or  limitation  prescribed  thereunder,  any  air 
carrier,  or  class  of  air  carriers,  if  it  finds  that  the  en- 
forcement of  this  title  or  such  provisions,  or  such 
rule,  regulation,  term,  condition,  or  limitation  is  or 
would  be  an  undue  burden  on  such  air  carrier  or  class 
of  air  carriers  by  reason  of  the  limited  extent  of, 
or  unusual  circumstances  affecting,  the  operations  of 
such  air  carrier  or  class  of  air  carriers  and  is  not  in 
the  public  interest.  (52  Stat.  1005,  49  U  S  C  496 
(b)). 

Section  1007.     (a)  If  any  person  violates  any  pro- 
vision of  this  Act,  or  any  rule,  regulation,  require- 
ment or  order  thereunder,  or  any  term,   condition, 
or    limitation    of   any    certificate    or    permit    issued 
under  this  Act,   the  Authority,   its   duly  authorized 
agent,  or,  m  the  case  of  a  violation  of  section  401 
(a)   of  this  Act,  any  party  in  interest,  may  apply 
to  the  district  court  of  the  United  States,  for  any 
district  wherein  such  person  carries  on  his  business 
or  wherein  the  violation  occurred,  for  the  enforce- 
ment of  such  provision  of  this  Act,  or  of  such  rule, 
regulation,    requirement,    order,    term,    condition    or 
limitation;  and  such  court  shall  have  jurisdiction  to 
enforce  obedience  thereto  by  a  writ  of  injunction  or 
other  process,   mandatory   or   otherwise,   restraining 
such    person,    his    officers,    agents,    employees,    and 
representatives  from  further  violation  of  such  pro- 
vision of  this  Act  or  of  such   rule,   regulation,   re- 
qmrement,  order,  term,  condition,  or  limitation,  and 
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enjoining   upon   them   obedience   thereto.      (52    Stat. 
1025,  49  U.  S.  C.  467  (a)). 

Section  292.1  of  the  Board's  Economic  Regula- 
tions, effective  June  10,  1947  (12  Fed.  Reg.  3076- 
3079)  is  set  forth  in  the  Appendix  to  the  Appel- 
lant's brief  at  pages  i  to  x.  The  '*  Explanatory 
Statement  on  Revision  of  Section  292.1  of  the  Eco- 
nomic Regulations"  and  the  findings  which  accom- 
panied said  Section  292.1  of  the  Economic  Regula- 
tions at  the  time  of  its  adoption  are  as  follows: 

EXPLANATORY   STATEMENT 

Attached  is  the  Revision  of  Section  292.1  of 
the  Board's  Economic  Regulations  governing 
Non-Certificated  Irregular  Air  Carriers,  to  be- 
come effective  June  10,  1947.  In  order  to 
facilitate  a  general  understanding  of  the 
attached  Regulation,  and  for  that  limited  pur- 
pose only,  the  following  statement  is  offered: 

Title  'IV  of  the  Civil  Aeronautics  Act  con- 
tains provisions  pertaining  to  the  economic 
regulation  of  air  carriers.'  Section  401  of 
this  Title  provides  that  no  air  carrier  may 
engage  in  air  transportation  ^  unless  there  is 
in  effect  a  certificate  of  public  convenience 
and  necessity  issued  by  the  Board  authorizing 
it  so  to  engage.     Other  sections  of  this  Title 


^  "Air  Carrier"  means  any  citizen  of  the  United  States  who  un- 
dertakes, wliether  directly  or  indirectly  or  by  a  lease  or  any  other 
arrangement,  to  engage  in  air  transportation. 

2  "Air  transportation''  means  interstate,  overseas,  or  foreign  air 
transportation  or  the  transportation  of  mail  by  aircraft.  "Inter- 
state air  transportation,"  "overseas  air  transportation,"  and  "for- 
eign air  transportation,"  respectively,  mean  the  carriage  by  air- 
craft of  persons  or  property  as  a  cominon  carrier  for  compensation 
or  hire  or  the  carriage  of  mail  by  aircraft,  in  commerce  between, 
respectively — 

{a)  a  place  in  any  State  of  the  United  States,  or  the  District 
of  Cohunbia,  and  a  place  in  any  other  State  of  the  United  States, 
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provide  certain  additional  requirements  for 
air  carriers,  such  as,  for  example,  the  filing  of 
tariffs  setting  out  rates  and  charges  (Sec  403) 
and  the  filing  of  reports  (Sec.  407). 

Section    416,    however,    permits    the    Board 
under   certain   circumstances   to   exempt   from 
most  of  the  requirements  of  Title  IV  certain 
air  carriers  or  groups  of  air  carriers.     Under 
this  prerogative  the  Board  has  in  the  past,  in 
Section  292.1  of  its  Economic  Regulations    ex- 
^^^^^^  ^^^^^  ^^^^  carriers  engaged  solely  in  non- 
scheduled  operations  from  the  requirement  of  a 
certificate  of  public  convenience  and  necessitv 
and   from  practically   all   other  provisions   of 
litle  IV.     Generally,  those  same  nonscheduled 
air  carriers  would  be  classed,  under  the  attached 
Kegulation,  as  Irregular  Air  Carriers  and  would 
____continue  to  be  exempt  from  the  requirement  of 

or  the  District  of  Columbia;  or  between  places  in  the  same  State 
o±  the  United  States  through  the  air  space  over  any  place  outside 
thereot;  or  between  places  in  the  same  Territory  or  possession  of 
the  United  States,  or  the  District  of  Columbia ; 

(b)  a  place  in  any  State  of  the  United  St'ates,  or  the  District 
TT  •V^:^''?'^'^'  ^''^  ^'^y  place  in  a  Territory  or  possession  of  the 
United  St^ates;  or  between  a  place  in  a  Territory  or  possession  of 
the  United  States ;  and  a  place  in  any  other  Territory  or  possession 
of  the  United  States ;  and 

(c)  a  place  in  the  United  States  and  any  place  outside  thereof, 
whether  such  commerce  moves  wholly  by  aircraft  or  partly  by  air- 
craft and  partly  by  other  forms  of  transportation. 

It  will  be  noted  from  the  foregoing  definition  that  one  of  the 
attributes  of  an  air  carrier  is  that  it  be  a  common  carrier.    A  test 
of  common  carriage  frequently  applied  is  whether  the  carrier 
holds  Itself  out  to  the  public  as  engaged  in  the  business  of  carry- 
ing persons  or  property  and  that  it  will,  so  long  as  it  has  room 
carry  persons  or  property  coming  or  brought  to  it  for  that  pur- 
pose.    Common  carriage  would  not  ordinarily  include  flio-ht  in- 
struction, personal  pleasure  flying,  flying  in  connection  with  one's 
own  business,  etc.    A  further  description  of  the  term  is  contained 
in  the  explanatory  statement  attached  to  Part  42  of  the  Civil 
Air  -Regulations. 
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a  certificate  of  public  convenience  and  necessity 
while  being  made  subject  to  many  other  require- 
ments    from     which     they     were     previously 

exemnted. 

As  will  be  seen  from  paragraphs  (a)  and  (b) 
of  the  attached  Regulation,  Irregular  Air  Car- 
riers include  only  those  carriers  which  (1)  do 
not  hold  a  certificate  of  public  convenience  and 
necessity;'  (2)  do  not  operate  within  Alaska;' 
(3)  are  not  Alaskan  Air  Carriers;'  (4)  are  not 
operating  pursuant  to  some  other  Board 
exemption.' 

These  carriers  may  not,  after  September  lU, 
1947,  carry  persons  in  foreign  air  transporta- 
tion, and  may  not  conduct  service  between  any 
points  with  regularity  or  a  reasonable  degree  of 
regularity.  As  to  whether  any  particular  opei'- 
ation  might  be  deemed  to  be  irregular  withm 
the  meaning  of  this  Regulation,  reference  is 
made  to  the  Board's  discussions  of  the  matter 
in  its  decisions  in  the  Page  and  Trans-Marine 


3  The  issuance  of  an  air  carrier  operating  certificate  pursuant 
to  Part  42  of  the  Civil  Air  Regulations  (pertaining  to  "safety"  re- 
quirements) does  not  constitute  an  air  carrier  a  ''certificated  an* 
carrier,-'  nor  does  any  other  kind  of  certificate  except  a  certificate 
of  public  convenience  and  necessity  as  provided  for  in  section  401 

ofthexVct.  .  . 

4  This  does  not  prechide  operations  by  Irregular  Air  Carriers 
as  between  one  or  more  points  in  Alaska,  on  the  one  hand,  and  a 
point  or  points  in  other  United  States  territories  or  possessions  or 
in  the  continental  United  States  on  the  other. 

•^  Covered  by  Section  292.2  of  the  Economic  Reguhitions. 

••  The  I)oard  is  simultaneously  issuing  Section  292.5  of  the  Eco- 
nomic Keguhitions  estabhshing  a  class  of  air  carriers,  known  as 
Noncertificated  Cargo  Carriers,  open  only  to  certain  active  air 
caro-o  carriers,  which  had  on  file  with  the  Board  prior  to  May  5, 
1947,  appHcations  for  certificates  of  public  convenience  and  neces- 
sity to  carry  car^o  only.  A  carrier  operatintr  as  a  Noncertificated 
Caro'o  Carrier  muler  Section  292.5  could  not  also  operate  as  an 
Trreoular  Air  Carrier  under  Section  292.1. 
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cases,  Dockets  1896  and  1967,  respectively  and 
Its  Inveshgation  of  Nonscheduled  Air  Services 
Docket  1501.  In  addition,  an  order  consented 
to  by  the  carrier  was  approved  and  entered  by 
the  Board  ni  Matter  of  the  Noficertiiicated  On- 
erations  of  Trans-Caribbean  Air  Cargo  Lines 
Inc  Docket  2593  from  which  further  guidance 
be  obta^ne?  "         Permissible  operations  may 

The  word  "point"  is  defined  as  an  airport 
and  all  territory  in  a  25-mile  radius.  Thus  for 
examp  e,  service  to  or  from  LaGuardia  Airport 

Sr^  i^'''^^'",^  F^*'/^  ^^""^tt  ^ield,  Roose- 
velt Field  or  Teterboro  Airport,  on  the  one 
hand,  and  Washington  National  Airport,  on  the 
other  would  be  considered  as  one  service  and 
a  pattern  of  regularity  of  operations  would  not 
be  attected  by  alternating  use  of  the  airports  in 


'  Paragraph  3  of  this  consent  order  provides  that  the  carrier 
cease  and  desist  from  operating  flights  in  air  transportation  be- 
tween  anv  noints    "*     *     *     /u\  i     i  .  ,         "-""^"'^  "^ 

r^«n-..o     /        ,  .  ^^^  regularly  or  with  a  reasonable 

degree  of  regularity,  which  regularity  is  reflected  by  the  operation 

t.\Z^^    ^^     f '  ^^^^  "''  ^^^  '^"^*'  d^y  «f  '''^ch  week  between 
the  same  two  pomts  or  is  reflected  by  the  recurrence  of  operations 

more  such  flights  between  any  same  two  points  each  week  in  suc- 
mateW 'f '  "^'^"*  *'"'"'  intervening  other  weeks  or  approx  - 
mZTTIT'^'  "'  '"'*'^"'"'-  ''"*  ^'•^q"*^'^*^  intervals  during 
dab t  Xfi   ?  i!^  ?  "''  "P'^'""'^*^  '"  ^'  '^'"'^^y  to  result  in  appre 
™ith  to  "    •"  ''T"  ''  "^'"'^  ^"'-'^'^d  by  thisTub- 

paragiaph  to  require  irregularity  in  service  between  any  such 
points  bu  not  to  preclude  the  operation  of  more  than  one  orTw 
mum  liStl"  ""'  ---" --k,  nor  to  prescribe  any  specific  maxi- 
mum limitation  upon  the  number  of  flights  which  may  be  per- 
formed m  any  one  week,  if  infrequency  and  irregularity  of  serv  ce 
IS  otherwise  achieved  tlirough  variations  in  numbers  of  flights  Ind 
intervals  between  flights  and  through  frequent  and  extended 
definite  breaks  m  service     *     *     *»  eAtenuea 

Similar  provisions  also  have  been  inchided  in  cease  and  desist 
orders  entered  as  to  Willis  Air  Service,  Inc.,  Docket  No.  2639  and 
Trans-Luxury  Airlines,  Inc.,  Docket  No.  2589 
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the  New  York  area.  The  Regulation  also  pro- 
vides that  these  carriers  may  not  conduct  regu- 
lar service  within  any  point ;  that  is,  as  between 
LaGuardia  Airport,  Newark  Airport,  Floyd 
Bennett  Field,  etc' 

There  are  probably  certani  types  ot  sei-vice 
which  appear  to  lend  themselves  to  noncertifi- 
cated  air  carrier  operations  and  yet  which,  due 
to  their  very  nature,  might  tend  to  be  conducted 
with  a  regularity  in  excess  of  that  permitted  by 
the  Regulation.  Such  might  be  the  case  as  to 
so-called  ''air  tours''  or  ''all  expense  tours, 
conducted,  for  example,  each  week  end  to  some 
resort  region.  A  person  desiring  to  conduct 
such  service  would  not  be  prevented  by  this  or 
any  other  regulation,  however,  from  applying 
to 'the  Board  for  a  certificate  of  pubhc  con- 
venience and  necessity  under  section  401  of  the 
Act  or  for  an  appropriate  exemption  under 
section  416  of  the  Act. 

With  regard  to  the  exemptions  extended  to 
Irregular  Air  Carriers  by  this  Regulation  there 
is  a  distinction  made  between  such  carriers  ac- 
cording to  the  weight  of  the  aircraft  which  they 
utilize  in  air  transportation,^  As  set  out  m  sub- 
paragraph (c)  (2)  greater  exemptions  are  ex- 
tended to  those  Irregular  Air  Carriers  which 
do  not  utilize  in  air  transportation  any  single 
aircraft  having  a  gross  take-off  weight  over 
10,000  pounds,  or  three  or  more  aircraft  (not 
including  those  under  6,000  pounds)  whose 
aggregate  gross  take-off  weight  exceeds  25,000 

pounds.  1        •        i?i         4- 

These  carriers  utilizing  smaller  aircratt  must 

meet  only  the  following  requirements  of  the 

« Without  clisclaimmg  jurisdiction  over  sightseeing  operations, 
the  Board  does  not  deem  this  provision  to  prohibit  regular  local 
sightseeing  operations,  which  take  off  and  land  only  at  the  same 

airport. 

9  This  would  not  include  aircraft  utilized  solely  m  connection 
with  such  other  operations  as  flight  training,  private  plane  rentals, 
crop  dusting,  etc. 
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Civil  Aeronautics  Act:  (1)  Maintain  certain 
prescribed  rates  of  compensation,  maximum 
hours  and  other  working  conditions  for  airmen 
(subsection  401  (1))  ;  (2)  Provide  safe  service, 
equipment  and  facilities  (subsection  404  (a))  ; 
(3)  File  such  reports  and  maintain  records  and 
accounts  in  such  form  as  may  be  required  by  the 
Board'"  (subsections  407  (a),  (d))  and  to  give 
the  Board  access  at  all  times  to  accounts,  rec- 
ords, documents,  correspondence,  etc.  (subsec- 
tion 407  (e));  (4)  Refrain  from  engaging  in 
any  unfair  or  deceptive  practices  or  unfair 
methods  of  competition  (section  411)  ;  (5)  Be 
subject  to  Board  inquiry  into  the  management 
of  the  business  of  the  carrier  (section  415). 
Furthermore,  no  officer  or  director  of  such  a 
carrier  may  profit  in  any  way  from  the  negotia- 
tion or  sale  of  any  of  the  securities  issued  by 
the  carrier   (subsection  409   (b)). 

Should  one  of  these  carriers  begin  using,  in 
its  air  transportation,  services  that  would  result 
in  removing  it  from  the  category  of  an  operator 
of  small  aircraft,  it  is  required  to  notify  the 
Board  immediately,  and  thereafter  would  have 
the  additional  obligations  imposed  on  Irregular 
Air  Carriers  operating  large  equipment. 

The  requirements  of  the  Act  to  which  Irregu- 
lar Air  Carriers  operating  larger  equipment  are 
subjected,  as  set  out  in  subparagraph  (c)  (1)  of 
the  Regulation,  are  more  extensive.  Particular 
attention  is  directed  to  the  requirement  of  sec- 
tion 403  of  the  Act  that  carriers  publish  and  file 
with  the  Board  tariffs  showing  individual  and 
joint  rates,  fares,  classifications  and  practices 
in  connection  with  their  services  and  that  such 
tariffs  be  observed.  Tariff  filings  must  conform 
to   the   requirements   of   Section   224.1   of  the 


^^  No  reporting  or  accounting  requirements  had  been  established 
for  these  carriers  by  the  date  of  this  Regulation.  Such  require- 
ments as  are  subsequently  established  will  be  distributed  to  all 
carriers  registering  under  the  regulation. 
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Board's  Economic  Regulations;  however,  this 
section  provides  for  waiver  of  yjarticular  re- 
quirements on  application,  in  the  event,  for 
example,  that  the  peculiar  characteristics  of  a 
carrier's  services  render  it  impossible  for  it  to 
comply  with  the  general  requirements;  section 
403  also  specifies  persons  to  whom  free  or  re- 
duced rate  trans]  )ortation  may  be  issued  without 
violation  of  the  Act. 

In  addition,  these  carriers  utilizing  large 
equipment  are  required  to  file  quarterly  oper- 
ational reports  to  reflect  the  extent  and  char- 
acter of  their  activities  as  provided  in  subpara- 
graph (c)  (6)  of  the  Regulation. 

With  respect  to  such  exemptions  as  have  been 
granted  to  all  Irregular  Air  Carriers  regarding 
sections  408,  409  and  412  of  the  Act,  it  should 
be  pointed  out  that  one  of  the  effects  of  Board 
approval  of  filings  under  these  sections  is  to 
relieve  the  parties  thereto  from  the  operation 
of  the  so-called  ^'antitrust"  laws.  By  exempt- 
ing the  cai'riers  to  some  extent  from  the  require- 
ment of  filing  under  these  sections,  the  Board 
has  not  thereby  suspended  the  operation  of  the 
antitrust  laws.  There  is  nothing,  however,  to 
prevent  a  carrier  desiring  relief  from  such  laws 
with  respect  to  any  arrangement  otherwise  file- 
able  from  making  an  appropriate  filing,  even 
though  iu)t  required  by  this  Regulation  to  do  so. 
Board  ap])roval  thereof,  if  obtained,  would 
effect  the  desired  relief. 

As  provided  in  paragra])h  (d)  of  the  Regula- 
tion, Irregular  Air  Carriers,  in  order  to  enjoy 
the  benefits  of  the  exemptions  granted,  are  re- 
quired to  register  with  the  Board  and  to  hold 
an  effective  Letter  of  Registration.  For  the 
carrier's  convenience  in  registering,  appropri- 
ate forms  are  attached  to  the  Regulation. 

Because  Irregular  Air  Carriers  have  not 
heretofore  been  subjected  to  economic  regula- 
tions of  the  extent  prescribed  in  the  revised 
Section  292.1,  and  therefore  may  be  unfamiliar 
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With  such  regulation,  it  is  important  that  all 
such  carriers  acquaint  themselves  to  the  great- 
est degree  possible  not  only  with  all  pertinent 
provisions  of  the   Civil  Aeronautics  Act,   bu 

fiLrli  *^'  .^"^'^>  ^™™i«  Regulations 
issued  thereunder      Accordingly,   there  is   set 

out  below,  for  information  purposes  only,  a 
list  of  Economic  Regulations,  one  or  more  of 
which  are  applicable  to  all  Irregular  Air  Car- 
riers showing  the  sections  of  the  Act  under 
which  they  were  promulgated.  These  regu- 
lations, together  with  copies  of  the  Civil  Aero- 
nautics Ac  of  1938,  as  amended,  are  obtainable 
at  nominal  cost  from  the  Superintendent  of 
Documents  Government  Printing  Office,  Wash- 
ington, i).  C.  Regulations  prescribing  report- 
ing and  accounting  requirements  under  section 
neir  future      ^  ^  forthcoming  in  the 


Section  of 
act 


403. 

407. 

409. 
412- 
605. 
1002 


Section  of 
Econ.  Reu. 


224.1 

228.4 
280.1 


Subject 


Filing  of  Tariffs. 

Free  or  Reduced  Rate  Transportation 
280  9  I  a!"""?  Ownership  Reports  by  Officers  and  Directors. 

248  1 f        Ownership  Report  by  Air  Carrier  Affiliates. 

Zr-] Approval  of  Interlocking  Relationship. 

ool'l ^^^^""'^  ^^  Intercarrier  Agreements. 

-28.3 Access  to  Aircraft. 

^^^ Rules  of  Practice  Before  Board. 


FINDINGS 


The  Civil  Aeronautics  Board,  having  held 
a  hearing  and  issued  its  opinion  in  the  Investi- 
gation of  Non-8eheduled  Air  Service,  Docket 

r^^vJ^l:  •^^^•''^  .^^.  noncertificated  air  ear- 
ners,   having  circulated  for  comment  a  draft 


As  used  herein  the  term  "noncertificated  air  carriers"  refers 
ZvZcZT'l  'Tf ''^'  "'  '^'  transportation  which  do  not  hold 
Crd   and  tl    ^/^^^^^.^^^i-^^  -^d  necessity  issned  by  the 
^oard   and  the  term  "certificated  air  carriers"  refers  to  air  car 
ners  which  do  hold  such  certificates. 
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and   thereafter    a    revised    draft    of    proposed 
regulation  relating-  to  noncertificated  air  car- 
riers, having  considered  written  comments  and 
oral  argument  thereon  in  Docket  No.  2742,  and 
having  also  considered  other  data  and  mforma- 
tion ^'  avaihable  to  the  Board,  finds  as  follows: 
1    Since  19B8  there  has  been  ni  effect  an  ex- 
emption regulation  adopted  by  the  Board  which 
exempts  noncertificated   air   carriers   from   all 
provisions  of  Title  IV  of  the  Civil  Aeronautics 
Act  (other  than  sections  401  (1)  and  407  (a), 
and,  since  June  1946,  section  411)   so  long  as 
they  engage  only  in  irregular  services  as  detmecL 
in  such  regulation.     At  the  time  such  regulation 
was  originally  adopted  the  Board  believed  it 
was  undesirable  to  provide  for  the  detailed  eco- 
nomic regulation  of  the  operations  of  such  car- 
riers without  further  study.     Snice  that  time 
and  particularly  following  the  close  of  the  war, 
the   Board   has   accumulated   information   and 
data  which  indicate  that  the  aggregate  opera- 
tions of  such  carriers  have  increased  in  scope 
and  importance,  and  that  operations  by  indi- 
vidual carriers  are  frequently  extensive,     feome 
such  operations  have  been  conducted  with  little 
regard  to  the  responsibility  and  duty  owed  to 
the  public  by  a  common  carrier  with  respect  to 
service,   and  have  resulted  in  numerous  com- 
plaints to  the  Board  concerning  tariff  and  oper- 
ating  practices,   including  but   not   limited  to 
failure  of  such  carriers  to  perform  the  service 
agreed  upon,  great  variations  in  the  fares  and 

12  Such  data  and  information  include,  among  other  things,  the     j 
reports  heretofore  filed  Avith  the  Board  pursuant  to  Section  292.1    ■ 
of  the  Economic  Regulations,  data  obtained  in  investigations    ^ 
made  by  the  enforcement  staff  of  the  Board,  financial  Forms  41, 
2880  and  2780,  and  other  reports  filed  with  the  Board  by  the  cer- 
tificated air  carriers,  informal  complaints  filed  against  non-cer- 
tificated air  carriers,  and  applications  for  air  carrier  operating 
certificates  filed  with  the  Civil  Aeronautics  Administration  pur- 
suant to  Part  42  of  the  Civil  Air  Regulations. 
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rates  charged  by  the  same  carrier  for  compar- 
able service,  failure  to  make  refunds  to  pas- 
sengers and  shippers  for  transportation  not  per- 
tormed,  misrepresentation  of  equipment,  facil- 
ities aiid  services,  and  use  of  inadequate  and 
makeshift  equipment  and  facilities.     Both  the 
protection  of  the  public  from  improper  prac- 
tices by  such  noncertificated  air  carriers  and 
?em  1±T  '^  the  certificated  carriers  against  mi- 
ItTil"^  *'^™P^*.it^«"   i-equire   that  additional 
legulatory  provisions  of  the  Civil  Aeronautics 
Act  be  now  made  applicable  to  such  noncer- 
tmcated  air  carriers. 

2.  In  addition  to  the  public  demand  and  need 
tor  air-transportation  services  furnished  by  the 
certihcated  air  carriers  on  regularly  scheduled 
operations  there  is  public  demand  and  need  at 
the  present  time  for  air  services  on  an  irregular 
pS.  ^t  i'  .^^^-^fif^t^d  and  noncertififated 
points,  huch  irregular  services  vary  greatly 
with  respect  to  type  of  service,  and  fill  I  need 

rnd?h."'"''-K'f.^^1"^*^*^^«  i"  the  demand 
when  fVT*''''''i^'^f  ^  determining  where  and 

^n.nf  h  fTu"^.  "^'^  ^"'«'  ^y  "«  ^ery  nature 
cannot  be  fulfilled  economically  by  carriers  op- 
eratmg  on  regular  schedules  and  routes.  Such 
services  can  be  performed  by  noncertificated  air 
carriers,  and  because  of  their  knowledge  of  lo?al 
tvni  nT'  ""''  ^'i^i^g^^f ss  to  perform  specialized 
types  of  services  such  services  can  frequently 
be  performed  by  them  more  adequately,  eco 

Z'^r^  '"*^  '^"^ti-^  *^«"  ^y  eertificate^d  car- 
l\lrl\ii^  require  tie  certification  of  such  car- 

bec«^,L  i^  ^'■?/u*  *™^  ^•'"^'^  he  impracticable 
because  it  would  be  necessary  to  issue  a  certifi- 

lT^A  P^-  convenience  and  necessity  which 
Zoi  n^?%  ™P'''  "«•  «"hstantial  limWoS 
SpTJ^'TrT  '"^''^  ^«"ld  substantially 
ItfZ  /  flexibility  and  usefulness  of  the  ope/- 
ations  of  such  carriers.  Certification  in  the 
case  of  many  small-scale  operations  woSd  be 
uneconomical  and  would  tend  to  prevent  or  re- 
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tard  the  development  of  now  types  of  services 
designed  to  meet  special  conditions.  Because 
of  the  fact  tliat  ii-resiilar  services  meet  a  ditter- 
ent  need  and  must  he  infrequent  and  irregTilar, 
such  services,  if  properly  regulated  under  pro- 
visions of  the  Act  other  than  those  relating  to 
certificates  of  public  convenience  and  necessi  y, 
will  not  under  present  conditions  have  ad^eise 
competitive  effect  upon  the  services  performed 
by  the  certificated  air  carriers. 

3   In  view  of  the  considerations  mentioned  m 
paragraphs  1  and  2  hereof,  and  m  order  to  in- 
jure the  flexibility  in  the  conduct  of  irregular 
sei-vices  which  is  "implicit  in  exemption  of  non- 
certificated  air  carriers  from  certification,  ir- 
regular Air  Carriers,  as  defined  m  Section  29A1 
below,  should  continue  to  be  exempted  from  the 
requirements  of  section  401  of  the  Act  other 
than  subsection  (1).    Protection  of  the  pubic 
and  the  orderly  development  of  the  air  trans- 
portation system  in  accordance  with  the  ob.iec- 
tives  of  section  2  of  the  Act,  however   require 
that  certain  provisions  of  the  Act  which  are  not 
directly  related  to  the  certification  provisions 
of  the  Act  should  be  made  applicable  to  the 
Irregular  Air  Carriers  utilizing  equipment  ot 
substantial  size.     Such  carriers  are  now  sub- 
iect  to  sections  401  (1),  407  (a)  and  411,  and 
these  requirements  should  be  continued      in  ad- 
dition, such  carriers  should  "o;«:bema(le  subject 
to   sections   403,   404    (b),   407    (b)     40-    (c), 
407  (d),  407  (e),  409  (b),  410,  415  and  416;  and 
to  the  requirements  of  section  404  (a)  relating 
to  safe  service,  equipment  and  facilities      in 
addition,  such  carriers  should  be  made  subject 
to  the  provisions  of  sections  408,  409  (a),  412, 
413  and  414,  excei)t  to  the  extent,  as  more  fully 
set  forth  in  paragrajih    (c)    of   Section  292.1 
below,  that  such  provisions  involve  other  ir- 
regular Air  Carriers. 

4   A  portion  of  the  irregular  air  service  now 
being  performed  is  performed  by  small  air  car- 


47 


riers  operating  a  limited  number  of  planes  of 
small    size.     From    reports    submitted    to    the 
Board  it  appears  that  noncertificated  air  car- 
riers operating  one  or  more  aircraft  having  a 
gross  take-off  weight  in  excess  of  10,000  pounds 
constituted  less  than  20  percent  of  the  total 
number  of  noncertificated  air  carriers,  but  flew 
approximately  90  percent  of  the  total  revenue 
passenger  miles  flown  by  all  such  carriers.     It 
would  thus  appear  that  Irregular  Air  Carriers 
operating  aircraft  under  10,000  pounds  may  be 
subjected  to  a  much  lesser  degree  of  economic 
regulation  without  materially  affecting  the  over- 
all air  transportation  system.     Such  operations 
are  limited  m  scope,  do  not  represent  a  serious 
threat  to  certificated  operations,  and  extensive 
regulation  thereof  at  this  time  would  be  unduly 
burdensome  and  costly  to  such  carriers,  would 
tend  to  increase  the  cost  and  impair  the  value  of 
such  services  to  the  public,  and  would  impose 
unnecessary  additional   administrative   burden 
upon  the  Board.     Accordingly,  such  Irregular 
Air   Carriers   should  not  be  made   subject  to 
sections  403,  404   (b),  407   (b),  407    (c),  408, 
409  (a),  410  and  412,  but  should  be  made  sub- 
ject to  all  other  provisions  of  the  Act  to  which 
the  Irregular  Air  Carriers  utilizing  equipment 
o±  substantial  size  are  subject. 

In  drawing  the  line  between  the  Irregular 
Air  Carriers  utilizing  equipment  of  substantial 
size  and  the  Irregular  Air  Carriers  which 
H  ffi.^^^-^  smaller  equipment,  the  Board  finds 
tnat  the  use  of  a  single  aircraft  unit  having  an 
^nf^a  ^'^^^^  take-off  weight  in  excess  of 
10  UOO  pounds  would  involve  an  operation  of 
substantial  size  in  relation  to  the  service  offered 
to  the  public  and  the  competitive  effect  upon 
other  air  carriers ;  and  that  the  use  of  aircraft 
units  having  an  allowable  gross  take-off  weight 
between  6,000  and  10,000  pounds  and  an  aggre- 
gate gross  take-off  weight  in  excess  of  25  000 
pounds  would  likewise  involve  a  substantial 
operation. 
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5.  Section  292.1  of  tlie  Economic  Regulations 
as  revised  herein,  unlike  the  exemption  here- 
tofore in  effect  does  not  provide  for  exemption 
from  the  Act  with  respect  to  the  carriage  of 
persons  in  foreign  air  transportation.  The 
Board  finds  that  notwithstanding  the  findings 
in  paragraphs  2  and  3  hereof  the  continuation 
of  the  exemption  with  respect  to  such  transpor- 
tation is  no  longer  justified  in  view  of  the  recent 
substantial  extension  of  our  international  air 
transportation  system,  as  well  as  the  recent 
award  of  foreign  air  carrier  permits,  and  in 
view  of  smaller  traffic  potential  which  the  Board 
finds  to  exist  in  the  field  of  international  air 
transportation  as  compared  with  interstate  and 
overseas  air  transportation. 

6.  As  a  condition  to  the  grant  of  the  exemp- 
tions provided  for  in  Section  292.1  below,  such 
section  will  provide  for  letters  of  registration  to 
be  issued  to  Irregular  Air  Carriers,  for  quar- 
terly operation  reports,  and  for  special  reports 
on  the  institution  of  service  with  large  aircraft 
by  such  carriers  theretofore  utilizing  only  small 
aircraft.  These  requirements  are  deemed  neces- 
sary in  order  that  the  Board  may  maintain  ade- 
quate supervision  and  obtain  information  with 
respect  to  exempted  operations. 

7.  Unless  specific  provision  were  made  herein 
the  officers  and  directors  of  Irregular  Air  Car- 
riers otherwise  would  be  subject  to  the  inter- 
locking relationships  ]n'ovisions  of  section  409 
of  the  Act,  even  though  the  Irregular  Air  Car- 
riers in  which  they  hold  their  positions  are 
wholly  or  partially  exempted  from  such  pro- 
visions by  the  terms  of  Section  292.1  below. 
The  Board's  statutory  powers  to  grant  exemp- 
tions from  provisions  of  Title  IV  of  the  Act 
extend  only  to  air  carriers  and  not  to  indi- 
viduals or  persons  other  than  air  carriers.  Cer- 
tain interlocking  relationships  as  specified  in 
section  409  occupied  by  such  persons  are  lawful 
only  if  approved  by  the  Board  upon  due  show- 
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i?^'  ^^  ^^'^  /?I™  ^"*^  manner  prescribed  by  the 
i3oard,  that  the  public  interest  will  not  be  ad- 
versely affected  thereby.    The  Board  has  deter- 
mined m  this  regard  that  since  it  is  granting 
exemption   to   certain   Irregular  Air   Carrierl 
trom  the  requirements  of  section  409  with  re- 
spect to  certain  relationships,  a  due  showing 
withm  the  meaning  of  the  statute  to  justify 
approval  of  an  interlocking  relationship,  upon 
application  filed  by  an  officer  or  director  of  an 
Irregular  Air   Carrier,   would   be  made   by  a 
showing    that    such    carrier    itself    had    been 
granted  an  exemption  from  the  necessity  of  ob- 
taimng  approval.    To  require  each  such  officer 
or  director  to  file  such  an  application  and  make 
such  a  showing,  however,  would  appear  to  im- 
pose a  useless  administrative  burden  upon  the 
Board  and  would  not  be  conducive  to  the  proper 
dispatch  of  business  and  to  the  ends  of  justice. 
Ihe  Board  has  determmed,  therefore,  that  such 

SZn^  \^  n".'"'^  "®''^«  ^"^  directors  indi- 
vidually shall  be  presumed  to  have  been  made 

t^nvll^f    J"*  ^T^-  ^^^^''''t  ^^^  g^a^ted  blanket 
sK^m/bdo;"*"'^*^"'"^  relationships  in 

fl.f'J"  ^^^T"  ""!  *^^  foregoing  considerations, 
T^fl/T^r*  •^^!«f  ement  of  the  provisions  of 

tioX^i  fT^^  *^  *^'  r*'"*  ^'^^'^i^ed  in  Sec- 
tion 292.1  below,  would  be  an  undue  burden  on 

ei'w  .T      A  S^^^^^^s  ^y  reason  of  the  limited 
extent  ot,  and  the  unusual  circumstances  affect- 

iof  hp1.Tf     I'?'  ''^/"^^  <^^™^^«'  and  would 
not  be  in  the  public  interest. 

Durs'Jii^'t^^^'  n*  the  foregoing  findings  and 
pursuant  to  the  Civil  Aeronautics  Act  of  1938 
as  amended,  particularly  sections  205  (a)  and 
416  (b)  thereof,  and  for  the  purpose  of  pro- 
llt^ll7  economic  regulation  of  services 
conducted  on  an  irregular  basis  by  non-certifi- 
cated air  carriers,  the  Civil  Aeronautics  Board 
hereby  amends  Section  292.1  of  the  EconZc 
Regulations  in  its  entirety  to  read  as  folios 
effective  June  10,  1947:  ^uiiows 
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No.  11,865 

IN  THE 
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Trans-Pacific  Airlines,  Ltd. 
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Appellee. 
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OPINIONS  BELOW. 

The  Findings  of  Fact  and  Conclusions  of  Law  (R. 
13-15)  of  the  District  Court  are  not  reported;  the 
opinion  of  the  District  Court  on  the  temporary  in- 
junction is  reported  at  73  F.  Supp.  68. 


JURISDICTION. 

The  jurisdiction  of  the  United  States  District  Court 
for  the  Territoiy  of  Hawaii  was  founded  (R.  15)  upon 
Section  1007(a)  of  the  (^ivil  Aeronautics  Act  of  1938 


as  amended,  52  Stat.  1027(a),  49  U.S.C.  647(a)  and 
upon  Section  86  of  the  Hawaiian  Organic  Ad,  Act 
of  April  30,  1900,  c.  339  as  amended ;  48  U.S.C.  Sec- 
tions 642,  642a. 

The  Jurisdiction  of  this  Court  rests  upon  Section 
128  of  the  Judicial  Code,  amended,  28  U.S.C.  Sections 
1291,  1293  and  1294.  The  decree  of  the  District  Court 
enjoining  appellant's  illegal  operations  was  entered 
on  November  10,  1947  (R.  15).  Notice  of  appeal  was 
filed  November  20,  1947  (R.  23). 


STATUTORY  PROVISIONS. 

The  relevant  portions  of  the  Civil  Aeronautics  Act 
of  1938  as  amended,'  and  of  the  Economic  Regulations 
of  the  Civil  Aeronautics  Board  are  set  forth  in  the 
Appendix. 


STATEMENT  OF  THE  CASE. 
Hawaiian  Airlines,  Limited,  appellee,  brought  action 
in  the  District  Court  against  appellant  to  enjoin  it 
from  operating  as  a  scheduled  air  carrier  engaged  in 
air  transportation  in  violation  of  Section  401(a)  of 
the  Civil  Aeronautics  Act  of  1938  as  amended.'-  (R.  3). 
At  the  conclusion  of  the  trial  on  the  merits  the  Dis- 


152  Stat  973;  49  U.S.C.  401,  herein  called  the  ''Act".  By  Re- 
organization Plan  No.  IV,  5  Fed.  Reg.  2421  the  ''Civil  Aeronautics 
Anfli^ritv^'  became  the  "Civil  Aeronautics  Board"  herein  re- 


Authority"  became  the 
f erred  to  as  the  "Board" 
M9  U.S.C.  See.  481(a). 


trict  Court  found  that  Hawaiian  Airlines,  Limited, 
was  the  holder  of  a  certificate  of  public  convenience 
and  necessity  issued  by  the  Board  authorizing  it  to 
engage  in  air  transportation  within  the  Territory  of 
Hawaii   (R.  13);  that  appellant,  Trans-Pacific  Air- 
lines, Ltd.  (Trans-Pacific),  was  an  air  carrier  within 
the  meaning  of  the  Act,  engaged  in  air  transportation 
within  the  Territory  of  Hawaii  and  had  conducted 
a  regular  scheduled  daily  service  as  a  common  carrier 
between  points  within  the  territory  from  January  1, 
1947  to  September  11,  1947  without  having  a  certificate 
of  public  convenience  and  necessity  from  the  Board 
(R.  13)  ;  that  Trans-Pacific  Iield  a  Letter  of  Registra- 
tion issued  to  it  by  the  Board,  but  did  not  operate 
within  the  allowable  limits  of  Section  292.1   of  the 
Economic  Regulations  (R.  13). 

The  District  Court  concluded  that  Hawaiian  Air- 
lines, Limited,  was  damaged  by  Trans-Pacific;  that 
Trans-Pacific  did  not  operate  within  the  allowable 
limits  of  Economic  Regulations  292.1  and  that  it  did 
not  operate  under  any  exemption  pursuant  to  Section 
416  of  the  Act  or  any  nile,  regulation  or  order  of  the 
Board.    Accordingly   the    District    Court   held   that 
Trans-Pacific  during  the  period  January  1,  1947,  to 
September  11,  1947,  was  in  continuous  and  repeated 
violation  of  Section  401(a)  of  the  Act  to  the  damage 
of  Hawaiian  Airlines,  Limited,  and  that  since  the 
court  had  jui-isdiction  to  enjoin  violations  of  Section 
401(a)  of  the  Act,  it  could  and  did  order  the  entry 
of  a  decree  permanently  enjoining  the  unlawful  oper- 
ations of  appellant  (R.  14). 


Pursuant  to  the  Findings  of  Fact  and  Conclusions 
of  Law,  a  final  decree  was  entered  oti  November  10, 
1947  (R.  15),  and  a  permanent  injunction  pursuant 
to  the  decree  issued  (R.  19).  Tlie  court  retained  juris- 
diction to  modify  the  decree  in  the  event  the  Board 
should  modify  or  rescind  its  regulations. 

The  facts  of  appellant's  daily  scheduled  air  trans- 
portation without  a  cei'tificate  of  public  convenience 
and  necessity  is  not  challenged  here.  The  sole  issue 
raised  on  this  appeal  is  the  jurisdiction  of  the  Distiict 
Court  to  entertain  the  proceeding. 


QUESTION  PRESENTED. 

This  appeal  presents  a  single  question: 

Did  the  District  Court  have  jurisdiction  to  restrain 

appellant's  violations  of  Section  401(a)   of  the  Act 

pursuant  to  the  authority  conferred  on  it  by  Section 

1007(a)? 

For  purposes  of  clarity  it  will  be  treated  in  two 

parts : 

(a)  Did  appellant's  Letter  of  Registration  issued 
pursuant  to  Economic  Regulations  292.1  exempt  it 
from  the  provisions  of  Section  401(a)  of  the  Act  even 
though  appellant  was  not  an  irregular  air  carrier  as 
defined  in  the  regulation  ? 

(b)  Was  the  District  Court  competent  to  deter- 
mine whether  appellant's  operations  were  ^'irregular" 
within  the  meaning  of  Economic  Regulations  292.1 
of  the  Civil  Aeronautics  Board? 


SUMMARY  OF  ARGUMENT. 
The  District  Court  had  express  statutory  jurisdic- 
tion to  enjoin  appellant's  illegal  scheduled  operations 
by  virtue  of  Section  1007(a)  of  the  Act.  Appellant 
was  not  exempt  from  the  provisions  of  Section  401(a) 
of  the  Act  prohibiting  air  carriers  from  engaging  in 
air  transportation  wdthout  holding  a  certificate  of 
convenience  and  necessity. 

Section  292.1  of  the  Economic  Regulations  of  the 
Civil  Aeronautics  Board  (by  virtue  of  which  appel- 
lant claims  an  exemption)  exempts  only  Irregular  Air 
Carriers  from  certain  i)rovisions  of  Title  IV  of  the 
Act,  including  Section  401(a).  The  mere  fact  that 
appellant  registered  with  the  Civil  Aeronautics  Board 
pursuant  to  the  terms  of  this  regulation,  and  received 
a  Letter  of  Registration,  does  not  in  and  of  itself 
exempt  appellant  from  the  provisions  of  Section 
401(a).  Appellant  must  bring  itself  within  the  ex- 
empted class  of  carriers  before  it  can  claim  exemption. 

The  District  ('ourt  was  competent  to  construe  Sec- 
tion 292.1  of  the  Economic  Regulations  to  determine 
whether  appellant  was  in  fact  an  irregular  air  car- 
rier. This  issue  did  not  present  a  question  requiring 
the  court  to  defer  to  the  jurisdiction  of  the  Civil  Aero- 
nautics Board.  Having  determined  that  appellant  was 
not  an  irregular  air  carrier,  the  District  Court  prop- 
erly exercised  its  jurisdiction  imder  Section  1007(a) 
of  the  Act  to  enjoin  its  operations  as  an  air  carrier 
engaged  in  air  transportation  without  holding  a  cer- 
tificate of  convenience  and  necessity. 


ARGUMENT. 
I. 

SECTION  292.1  OF  THE  ECONOMIC  REGULATIONS  EXEMPTS 
FROM  CERTAIN  PROVISIONS  OF  THE  ACT  ONLY  THE  IR- 
REGULAR  OPERATIONS  OF  "IRREGULAR  AIR  CARRIERS" 
AS  THEREIN  DEFINED. 

Section  401(a)  of  the  Act"  provides  in  paii  that: 
No  air  carrier  shall  engage  in  any  air  trans- 
portation  unless  there  is   in   force   a   certificate 
issued  by  the  Board  authorizing  such  air  carrier 
to  engage  in  such  transportation. 

Pertinent    terms    are    defined    in    Section    1,*    as 

follows : 

(2)  'Air  carrier'  means  any  citizen  of  the 
United  States  who  undertakes,  whether  directly 
or  indirectly  or  by  a  lease  or  any  other  arrange- 
ment, to  engage  in  air  transportation ; 

(10)  'Air  transportation'  means  interstate, 
overseas,  or  foreign  air  transportation  or  the 
transportation  of  mail  by  aircraft; 

(21)     ^Interstate    air    transportation' 
means  the  carriage  by  aircraft  of  persons  or  prop- 
erty as  a  common  carrier  for  compensation  or 
hire  or  the  carriage  of  mail  by  aircraft,  m  com- 
merce between,  *  *  * 

(a)  *  *  *  places,  in  the  same  *  *  *  Terri- 
tory *  *  \ 

Trans-Pacific  was  an  air  carrier  engaged  in  air 
transportation  without  holding  a  ceiiificate  of  con- 
venience and  necessity.    In   the  absence  of   further 

349  U.S.C.  Sec.  481(a). 
H9  U.S.C.  Sec.  401. 


facts,  tlieii,  the  operations  of  Trans-Pacific  as  a  com- 
mon carrier  by  air  would  be  unlawful  under  Section 
401(a)  and  could  be  enjoined  at  the  suit  of  any  party 
in  interest  under  the  express  grant  of  jurisdiction 
contained  in  the  i\ct.^  That  section  provides  that 

Judicial  Enforcement 

Jurisdiction  of  Court 

(a)  If  any  person  violates  any  provision  of 
this  Act,  or  any  rule,  regulation,  requirement,  or 
order  thereunder  *  *  *  the  Board,  its  duly  au- 
thorized agent,  or  in  the  case  of  a  violation  of 
section  401(a)  of  this  Act,  any  party  in  interest, 
may  apply  to  the  district  court  of  the  United 
States,  for  any  district  wherein  such  person  car- 
ries on  his  ))usiness  or  wherein  the  violation  oc- 
curred, for  the  enforcement  of  such  provision  of 
this  Act,  *  *  *;  and  such  court  shall  have  juris- 
diction  to  enforce  obedience  thereto  by  a  writ  of 
injunction  *  *  *.  (Emphasis  supplied.) 

Trans-Pacific  relies  on  Section  292.1  of  the  Eco- 
nomic Regulations^  to  relieve  it  from  conducting  its 
daily  scheduled  service  without  having  a  certificate 
authorizing  such  air  transportation  as  is  required  by 
Section  401  of  the  Act.  This  regulation  was  promul- 
gated under  the  authority  of  Section  416(a)  and  (b) 

of  the  Act  which  empowers  the  Board  to 

*  *  *  establish  such  just  and  reasonable  classi- 
fications or  groups  of  air  carriers  *  *  *  as  the 
nature  of  the  services  *  *  *  shall  require  *  *  *•' 


H9U.S.C.  Sec.  647(a). 

612  Fed.  Reg.  3076,  May  10,  1947. 

749U.S.C.  Sec.  496(a). 
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and  to— — 

*  "^  *  exempt  from  tlie  requirements  of  this 
title  or  any  provision  thereof,  *  ""  *  any  air  car- 
rier or  class  of  air  carriers  *  *  */ 

Section  292.1(b)  of  the  regulation  establishes  a 
classificatioi\  of  non-certificated  carriers  designated  as 
'irregular  air  carriers''.  An  irregular  air  carrier  is 
defined  as  an  air  carrier  (1)  which  does  not  hold  a 
certificate  of  convenience  and  necessity  (2)  which 
engages  in  interstate  or  overseas  air  transportation, 

and  (3) 

*  *  *  which  does  not  hold  out  to  the  public, 
expressly  or  by  a  course  of  conduct,  that  it  oper- 
ates one  or  more  aircraft  between  designated 
points,  or  within  a  designated  point,  regularly  or 
wdth  a  reasonable  degree  of  regularity  upon  which 
aircraft  it  accepts  for  transportation,  for  com- 
pensation or  hire,  such  members  of  the  public  as 
apply  therefor  or  such  property  as  the  ])ublic 
offers.  No  air  carrier  shall  be  deemed  to  be  an 
irregular  air  carrier  unless  the  air  transportation 
services  offered  and  performed  by  it  are  of  such 
infrequency  as  to  preclude  an  implication  of  a 
miiform  pattern  or  normal  consistency  of  opera- 
tion between,  or  within,  such  designated  points. 


*  *  * 


Section  292.1(c)  of  the  regulation  provides: 

Exemptioyis—{l)  General.  Excejjt  as  other- 
wise provided  in  this  section,  irregular  air  car- 
riers shall  be  exempt  from  all  provisions  of  Title 
IV   of   the   Civil   Aeronautics   Act   of    1938,    as 


849U.S.a  Sec.  496(b)(1). 


amended,  other  than  the  following:   (Exceptions 
not  here  pertinent.) 

In  this  regulation,  the  Board  by  administrative 
action,  after  hearing^  established  a  classification  of 
air  carriers  and  exempted  that  class  from  the  require- 
ment of  obtaining  a  certificate  of  public  convenience 
and  necessity.  As  a  condition  precedent  to  enjoyment 
of  the  exemption,  irregular  air  carriers  had  to  apply 
for  and  receive  a  Letter  of  Registration  issued  by  the 
Board.  ^"  The  prescribed  form  of  application  contains 
no  information  concerning  the  extent  of  the  operations 
of  the  applicant,  upon  which  a  determination  can  be 
made  as  to  the  regularity  or  irregularity  thereof.  ^^ 
The  Board  conducts  no  hearing  before  issuing  such 
letters.  The  letter  itself  is  not  an  order  of  the  Board 
adjudicating  its  holder  an  irregular  air  carrier.  By 
its  terms  it  carefully  states : 

This  is  not  a  certificate  of  public  convenience 
and  necessity  and  is  merely  evidence  of  registra- 
tion (R.  80)'. 

The  applying  carrier  determines  for  itself  whether 
or  not  it  fails  within  the  exempted  class.  The  non- 
scheduled  exemption  order  was  adopted  in  1938.  It 
was  not  until  after  the  Investigation  of  Non-Sched- 
uled Air  Services  in  1946,^^  that  the  registration  pro- 
vision was  put  into  effect.    Its  pnrpose  was  to  facili- 


^Investigation  of  Non  Scheduled  Air  Services,  Docket  No.  1501, 
6  CAB  1049  (1946). 

loSec.  292.1(d)(1)  and  (2),  12  Fed.  Reg.  3078. 

iiJbid. 

126  CAB  1049. 
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tate  the  gathering  of  data  to^^pro\dde  a  firmer  foun- 
dation for  permanent  regulation"/^ 

Trans-Pacific  is  in  error  in  asserting  that  because 
it  has  registered  under  Regulation  292.1,  it  is  for  all 
j)urposes  exempt  from  the  effect  of  Section  401(a)  of 
the  Act,  requiring  air  carriers  engaged  in  air  trans- 
portation to  obtain  a  certificate  of  convenience  and 
necessity.  To  be  sure,  certain  air  carriers  are  exempt, 
but  in  order  to  enjoy  the  exemption  they  must  bring 
themselves  within  the  class  of  irregular  air  carriers 
to  which  the  regulation  is  directed.  If  they  fail  to  do 
so  (as  appellant  failed  in  this  case)  they  are  without 
the  scope  of  the  exem])ting  regulation  and  must  hold 
a  certificate  or  a  special  exemption  if  they  would  con- 
tinue to  operate.  Lacking  such  authority,  an  air  car- 
rier will  be  operating  in  violation  of  Section  401(a) 
of  the  Act  and  may  be  enjoined  in  the  District  Court 
pursuant  to  the  express  command  of  Section  1007(a) 
of  the  Act.  Upon  the  facts  found  by  the  District 
Court,  Trans-Pacific  did  not  bring  itself  within  any 
exemption. 

If,  as  Trans-Pacific  seems  to  argue  (Brief,  p.  29), 
the  Letter  of  Registration  issued  in  this  case  be  con- 
sidered an  order  specifically  exempting  Trans-Pacific 
from  the  requirement  of  obtaining  a  certificate  of  con- 
venience and  necessity,  the  Board's  action  would  be 
beyond  the  bounds  of  its  statutoiy  pow^ei'  and  illegal. 
As  previously  stated.  Section  416(b)(1)  empowers 
the  Board  to  exempt  from  certain  sections  of  the  Act 
*'any  air  carrier  or  class  of  air  carriers"  but  only 

i^Id.  p.  1056. 
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if  it  finds  that  the  enforcement  *  *  *  would  be 
an  undue  burden  on  such  air  carrier  or  class  of 
air  carriers  by  reason  of  the  limited  extent  of, 
or  unusual  circumstances  affecting,  the  operations 
of  such  air  carrier  or  class  of  air  carriers  and  is 
not  in  the  public  interest. 

Assuming  that  the  establishment  of  a  class  of  ir- 
regular air  carriers  as  defined  in  the  regulation  is  rea- 
sonable and  that  the  prerequisite  findings  were  made 
before  exemption  of  that  class,  the  Board  has  made 
no  finding  that  Trans-Pacific  is  an  irregular  air  car- 
rier, and  that  the  enforcement  of  the  Act  would  be 
unduly  burdensome  to  it  and  not  in  the  public  inter- 
est. Therefore,  if  the  court  should  hold  that  the  mere 
issuance  of  a  Letter  of  Registration  is  tantamount  to 
specific  exemption  it  must  disregard  the  express  limi- 
tations on  the  exempting  power  in  Section  416.  Fur- 
ther, such  Board  action  would  be  contrary  to  the 
Congressional  mandate  in  Section  401(a)  requiring 
certification  of  all  common  carriers  by  air. 

Trans-Pacific  points  to  certain  other  provisions  in 
Section  292.1  of  the  regulation  as  indicating  that  the 
Letter  of  Registration  exempts  them  entirely  from 
Section  401(a)  of  the  Act.  Section  292.1(d)(2)  pro- 
vides for  expiration  of  the  Letter  of  Registration  after 
I  a  finding  by  the  Board  that  enforcement  of  Section 
401  would  be  in  the  public  interest  and  '^ would  no 
longer  be  an  undue  burden  on  such  Irregular  Air 
Carrier  or  Class  of  Irregular  Air  Carriers." 

This  argument  is  circular.    Our  concern  is  whether 
Trans-Pacific  was  an  ii-regular  air  carrier.   The  above 
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section  authorizCvS  the  Board  to  rescind  the  exemption 
of  irregular  air  carriers  but  does  not  lend  credence 
to  the  assertion  that  all  who  hold  such  letters  are  ipso 
facto  exempt  as  falling  within  that  class. 

Similarly,  Section  292.1(d)(4)  allows  suspension 
and  Section  292.1(d)(5)  authorizes  revocation  of  Let- 
ters of  Registration.  But  these  sections  obviously  are 
designed  to  grant  the  Board  authority  to  suspend  or 
revoke  the  exemption  of  an  irregular  air  carrier  if 
that  carrier  has  violated  the  Act  or  regulations  or  if 
the  Board  finds  it  ner*essary  in  the  public  interest. 
A  Letter  of  Registration  is  a  condition  precedent  to 
an  air  carrier  operating  as  an  irregular  air  carrier, 
so  that  revocation  or  susi)ension  of  it  will  prevent 
operation.  But  an  air  carrier  cannot  conduct  regu- 
larly scheduled  operations  without  a  certificate  of 
convenience  and  necessity  merely  because  it  has  regis- 
tered as  an  irregular  air  carrier. 

The  Civil  Aeronautics  Board  acting  on  its  own 
initiative  investigated  two  purportedly  nonscheduled 
airlines,  and  finding  that  they  were  in  fact  operating 
a  regular  service,  held  (1)  that  their  operations  were 
not  nonscheduled  within  the  meaning  of  Section  292.1 
of  the  Board's  Economic  Regulations,  and  that  there- 
fore (2)  they  had  failed  to  comply  with  Section 
401(a)  of  the  Act  by  engaging  in  air  transportation 
wdthout  having  in  force  a  certificate  issued  by  the 
Board.    As  the  Board  said  in  Page  Aiy^waifH: 

The  final  question  for  determination  here  is 
whether  the  pattern  of  service  that  characterized 
respondent's  operatio]is  was  such  as  to  constitute 
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it  a  scheduled  air  carriei-  not  within  the  explicit 
exemption  i)i*ovided  for  in  the  above  regulation/* 

It  seems  clear  that  a  carrier,  to  take  advantage  of 
the  exemption  must  prove  that  it  falls  within  the 
exempt  class.  Mere  registration  under  the  Regulation 
(based  on  the  carrier's  individual  judgment  as  to 
whether  it  is  exempt)  will  not  in  and  of  itself  confer 
the  exemption. 

In  a  case  decided  bv  the  Board  on  October  13, 
1948/"'  the  entire  effect  of  Regulation  292.1  was  re- 
viewed. Certain  air  carriers  holding  Letters  of  Regis- 
tration sought  an  additional  exemption  under  Section 
416(b)  of  the  iVct  to  permit  scheduled  operations. 
Their  plan  was  to  operate  a  low^  cost  coach  service 
which,  they  alleged,  would  develop  new  classes  of 
traffic  and  would  not  compete  with  certificated  air- 
lines. In  denying  the  exemption,  the  Board  first 
looked  to  Section  416  of  the  Act  and  found  that  it 
had  no  statutory  authority  to  grant  exemption  of  the 
type  sought. 

There  is  nothing  in  the  provisions  of  Section 
416  which  empowers  the  Board  to  authorize  the 
establishment  of  air  transportation  service  with- 
out meeting  the  requirements  of  Section  401  of 
the  Act,  unless  there  is  a  direct  showing  that  en- 
forcement of  the  provisions  of  that  section  would 
be  an  imdue  burden  on  the  air  carrier  and  is  not 
in  the  public  interest  *  *  *.    There  is  nothing  in 


i^Page  Airways,  Inc.,  Investigation,  6  CAB  1061,  1067  (1946) ; 
Trans-Marine  Airlines,  Inc.,  Investigation,  6  CAB  1071  (1946). 

if'Standard  Air  Lines,  Inc. — Exemption  Request:  Docket  No. 
3430  et  al.,  2  CCH  A  v.  L.  R.  par.  21,125 :  17  L.W.  2173, 
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the  Act  or  its  legislative  history  to  justify  the 
Board  in  by-passing  or  ignoring  the  certification 
provisions  of  Section  401  of  the  Act  by  authoriz- 
ing extensive  new  opei'ations  which  *  *  *  are 
neither  unusual  as  to  circumstances  nor  limited 
in  extent. 

The  Board  reiterated  the  standards  of  irregular 
service  which  it  had  promulgated  in  the  Investigation 
of  No7i'Schednled  Air  Services,^^  and  went  on  to  say 
that: 

Any  operations  which  are  being  conducted  by 
these  carriei's  beyond  those  authorized  by  the 
Letters  of  Registration,  issued  under  Section 
292.1  of  the  Economic  Regulations,  are  being  con- 
ducted at  their  o\yi\  risk  of  violating  the  Act  and 
the  Board's  regulations.  *  *  *  Clearly  *  *  *  the 
Board  did  not  intend  to  authorize  anything  more 
than  irregular  and  infrequent  service. 

Here  is  a  categorical  denial  by  the  Board  that  Let- 
ters of  Registration  exempted  the  holders  thereof 
from  the  provisions  of  Section  401.  Not  only  does  the 
Board  lack  power  to  effect  such  an  exemption  vdthout 
appropriate  findings  in  the  case  of  each  applying 
carrier,  but  also  the  Letter  of  Registration  did  not 
purport  to  do  more  than  exempt  the  air  carrier  who 
received  it  insofar  as  his  operations  were  irregular. 


1 66  CAB  1049  (1946) 


15 


II. 

THE  DISTRICT  COURT  WAS  COMPETENT  TO  PASS  ON  THE  IS- 
SUE PRESENTED;  IT  IS  NOT  WITHIN  THE  PRIMARY  JURIS- 
DICTION OF  THE  BOARD. 

A.  A  court  is  competent  to  construe  the  regulations  of  an  ad- 
ministrative board. 

We  are  not  here  concerned  with  the  question 
whether  the  construction  of  the  regulation  in  this 
instance  is  the  type  of  question  the  Board  should  de- 
cide, but  rather  whether  the  nature  of  an  administra- 
tive regulation  requires  a  court  to  refrain  from  con- 
struing it/'    For  purposes  of  this  discussion,  we  use 

^^ regulation"  to  mean 

an  agency  statement  of  general  *  *  *  applica- 
bility and  future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  *  *  *^s 

Section  292.1  of  the  Economic  Regulations,  being 
generally  applicable  to  all  irregular  air  carriers  and 
governing  their  future  action,  falls  within  this  defi- 
nition. In  dealing  with  the  question  of  the  power  of 
a  court  to  construe  an  administrative  regulation,  it  is 
fitting  to  deal  also  with  Trans-Pacific's  suggestion  that 
the  Board  could  ai)p]y  its  regulation  differently  to 
Trans-Pacific  than  it  has  in  the  past  to  other  carriers 


^■^In  its  Brief,  p.  34,  Trans-Pacific  appears  to  take  the  position 
that  construction  of  an  administrative  regulation  is  a  function 
solely  of  the  promulgating  board. 

^^See  Administrative  Procedure  Act,  sec.  2(c),  5  U.S.C.  Supp. 
1001(c)  ;  for  our  purposes  ''rule"  means  a  statement  of  particular 
as  distinct  from  general  applicability. 
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claiming  exemption/*'  This  is  true  because  the  leading 
cases  where  courts  have  construed  administrative 
regulations  have  been  cases  where  the  court  has  held 
that  regulations  are  ad()])ted  in  the  exercise  of  a  dele- 
gated legislative  power,  and  therefore,  like  statutes 
must  be  applied  equally  in  all  instances.  This  is  a 
sound  protection  against  discrimination  mthin  the 
administrative  process.  If  an  agency  can  exercise 
the  delegated  power  to  make  general  regulations  gov- 
erning future  conduct  with  only  a  legislative  hearing 
wherein  all  persons  affected  need  not  be  heard,  due 
process  and  protection  of  individuals  affected  require 
that  the  published  regulation  be  construed  the  same 
for  all,  despite  privilege  or  hardship  in  special  cases.^^ 

A  case  bearing  on  the  problem  is  Columbia  Broad- 
casting System  v.  United  States,^'  There  the  Federal 
Communications  Commission  by  regulation  which  it 
termed  an  ^'announcement  of  policy"  ruled  that  it 
would  refuse  licenses  to  radio  stations  which  entered 
into  certain  defined  types  of  contract  with  any  broad- 
casting network.  In  dealing  with  the  Government's 
assertion  that   this   regulation   was  not  an  ^^  order" 


1  ^Appellant's  brief,  pp.  35,  41.  In  this  connection  it  is  interest- 
ing? to  note  that  in  Investigation  of  Non-Scheduled  Air  Services, 
6  CAR  1049,  the  Board  refers  to  the  page  (6  CAB  lOHl)  and 
Trans-Marine  (6  CAB  1071)  cases  as  "a  itaiide  to  other  operators 
in  ascertaining-  for  themselves  whethei'  they  are  covered  by  the 
exomi>tion  oi*der  or  should  discontinue  the  services  until  an  ap- 
propriate certificate  of  public  convenience  and  necessity  is  ob- 
tained." 

^^Assigned  Car  Cases,  274  U.S.  564  (1927). 

'-^316  U.S.  407  (1942)  ;  see  also  Kraus  d^  Bros.  v.  U.  S.,  327  U.S. 
614  (1946). 


17 


under  the  Urgent  Deficiencies  Act,  Mr.  Chief  Justice 

Stone  said: 

Unlike  an  administrative  order  or  a  court  of 
judgment  adjudicating  the  rights  of  individuals, 
which  is  binding  only  on  the  parties  to  the  par- 
ticular proceedings,  a  valid  exercise  of  the  rule- 
making power  is  addressed  to  and  sets  a  standard 
of  conduct  for  all  to  whom  its  terms  are  ad- 
dressed.^^ 

Holding  that  the  regulation  was  an  ^^ order"  within 
the  meaning  of  the  Urgent  Deficiencies  Act,  the  court 
proceeded  to  rule  against  the  Government's  assertion 
that  its  regulation  was  an  ^^announcement  of  policy" 
which  should  be  treated  like  a  press  release,  saying 

When,  as  here,  the  regulations  are  avowedly 
adopted  in  the  exercise  of  that  power,  couched 
in  terms  of  command  *  *  *  they  must  be  taken 
by  those  entitled  to  rely  upon  them  as  what  they 
purport  to  be — an  exercise  of  the  delegated  legis- 
lative power — which,  until  amended,  are  control- 
ling alike  upon  the  commission  and  all  others 
whose  rights  may  be  affected  by  the  commission's 
execution  of  them.^^ 

Similarly  the  Supreme  Court  has  overturned  an 
administrative  decision  where  the  administrator  failed 
to  follow  his  own  Rules  of  Practice  in  a  particular 
hearing,  even  though  the  administrator  had  acted 
properly  according  to  his  own  interpretation  of  the 
rules.-* 


22Id.  316  U.S.  at  418. 

-3Id.  p.  422. 

^^Bridges  v.  Nixon,  326  U.S.  135  (1945) 
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And  the  court  has  upheld  the  contention  of  a  rail- 
road that  the  ICC  misconstrued  its  own  regulation 
in  allowing  a  reparations  award.^'^ 

These  are  a  few  of  the  many  cases  demonstrating 
that  no  peculiar  sanctity  inheres  in  administrative 
regulations  which  renders  them  free  from  judicial 
construction.  They  are  ])romulgated  in  the  exercise 
of  a  delegated  legislative  power  to  govern  the  future 
actions  of  persons  affected.  They  have  the  force  of 
law,  but  the  public  must  know  what  is  expected  of  it. 
This  knowledge  can  onlv  come  from  a  determination 

CD  V 

of  the  meaning  and  intendment  of  the  words  of  the 
regulation  as  published.  Should  a  dispute  arise  over 
the  proper  construction,  the  arbiter  of  their  meaning 
is  the  court,  unless  a  rule  of  judicial  self-restraint 
such  as  the  doctrine  of  primary  jurisdiction  or  ex- 
haustion of  remedv,  leads  the  court  to  decline  to  ac- 
cept  jurisdiction.  And  the  promulgating  body  is 
bound  by  its  own  regulation  as  reasonably  interpreted 
unless  and  until  it  shall  have  amended  the  regulation 
by  proper  administrative  action. 

In  the  instant  case,  the  mere  fact  that  the  District 
Court  was  called  upon  to  construe  Regulation  292.1 
did  not  require  him  to  eschew  his  statutory  jurisdic- 
tion over  the  action.  Nor  should  he  have  been  dis- 
suaded from  deciding  the  case  by  Trans-Pacific's 
assertions  that  the  Board  might  construe  the  regula- 
tion differently  with  respect  to  its  operations,  for,  as 
we  have  seen,  the  Board  is  bound  by  the  I'easonable 


'^^Brown  Lumber  Co.  v.  Louisville  and  Nashville  R.R.,  299  U.S. 
393  (1937). 
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meaning  of  the  regulation  for  all  purposes  and  in  all 
eases. 

B.     The  issues  involved  here  were  properly  decided  by  the  Dis- 
trict Court  without  reference  to  the  Board. 

In  its  brief,  Trans-Pacific  has  set  forth  at  length 
the  origin  and  development  of  the  doctrine  of  primary 
jurisdiction.  The  doctrine  was  developed  principally 
in  the  field  of  determination  of  reasonableness  of  rates 
charged  by  common  carriers,  and  requires  a  court  to 
withhold  action  until  the  aj^propriate  administrative 
body  has  decided  what  rate  is  reasonable.  The  funda- 
mental purpose  is  to  preserve  uniformity  of  regula- 
tion pursuant  to  the  ('Ongressional  purpose  in  estab- 
lishing the  regulatory  bodies.-^  The  doctrine  has  since 
been  extended  to  cases  relating  to  discriminatory 
practices  of  regulated  industries,-'  in  cases  where  (1) 
the  governing  statute  gives  the  regulatory  body  juris- 
diction,'-'^ and  (2)  the  nature  of  the  question  presented 
requires  consideration  of  complex  facts  relating  to 
the  regulated  industry,  requiring  determination  by  the 
expert  administrative  board  primarily  concerned 
therewith.    Thus  it  is  that  Justice  Brandeis  defines 


-^Texas  &  Pacific  Railway  v.  Abilene  Cotton  Oil  Co.,  204  U.S. 
426  (1007)  ;  this  case  is  generally  regarded'  as  the  landmark  in  the 
field. 

^Wnited  States  Navigation  Co.  v.  Cnnard  S.S.  Co.,  284  U.S.  474 
(1932)  ;  Robinson  v.  B.  &  0.  R.R.,  222  U.S.  506  (1912). 

28Compare  Adler  v.  Chicago  &  Southern  Air  Lines,  41  F.  Supp. 
366  (1941)  with  Schwartzman  v.  United  Air  Lines  Transp.  Corp., 
6  FRD  517  (1947)  as  to  when  action  of  a  regulated  company  is  a 
"practice'  over  which  the  administrative  board  would  have  juris- 
diction. The  Schwartzman  cavse  contains  an  excellent  review  of  the 
development  of  the  doctrine  of  primary  jurisdiction. 
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the  boimds  of  administrative  and  judicial  activity  in 

the  following  oft-quoted  phrases: 

Wherever  a  rate,  rule  or  practice  is  attacked 
as  unreasonable  or  unjustly  discriminatory,  there 
must  be  preliminary  resort  to  the  Commission. 
Sometimes  this  is  required  because  the  fmiction 
being  exercised  is  in  its  nature  administrative,  in 
contradistinction  to  judicial.  But,  ordinarily,  the 
determining  factor  is  not  the  character  of  the 
fmiction,  but  the  character  of  the  controverted 
question  and  the  nature  of  the  inquiry  necessary 
for  its  solution.  To  determine  what  rate,  rule  or 
practice  shall  be  deemed  reasonable  for  the  fu- 
ture is  a  legislative  or  administrative  function. 
To  determine  whether  a  shipper  has  in  the  past 
been  wronged  by  the  exaction  of  an  unreasonable 
or  discriminatory  rate  is  a  judicial  function.  Pre- 
liminary resort  to  the  Commission  is  required 
alike  in  the  two  classes  of  cases.  It  is  required 
because  the  inquiry  is  essentially  one  of  fact  and 
of  discretion  in  technical  matters,  and  uniformity 
can  be  secured  only  if  its  determination  is  left  to 
the  Conmaission.^^ 

In  the  foregoing  case,  Mr.  Justice  Brandeis  appar- 
ently makes  the  application  of  the  doctrine  depend 
upon  whether  the  ''controverted  question"  is  one  of 
''fact' '  or  "law''.  There  is  no  fixed  distinction  between 
these  tyi)es  of  questions. 

Matters  of  law  grow  downward  into  roots  of 
fact,  and  matters  of  fact  reach  upward,  without  a 
break,  into  matters  of  law.®*^ 


-^Great  Northern  R.  Co.  v.  Merchants  Elevator  Co.,  259  U.S.  285, 

291  (1922). 

30Dickinson,  Administrative.  Justice  and  the  Supremacy  of  Law 
in  the  United  States  (1927)  p.  55. 
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A  learned  authority  on  the  development  of  adminis- 
trative law  has  indicated  that  the  line  should  be  drawn 
between  those  issues  requiring  expert  analysis  by  per- 
sons experienced  in  the  industry  concerned,  and  those 
issues  wherein  the  courts  have  traditionally  been  ex- 
pert.^^ 

Did  the  court  below  decide  an  issue  of  fact  or  an 
issue  of  law?  Was  there  any  aspect  of  the  problem 
whether  Trans-Pacific  fell  within  the  class  of  carriers 
exempted  by  Regulation  292.1  which  required  admin- 
istrative discretion  or  expertise?  We  have  already 
shown  that  the  Board  could  not  in  its  discretion  rein- 
terpret the  regulation  to  exempt  Trans-Pacific  if  the 
regulation  did  not  in  its  plain  language  effect  that 
exemption.^^ 

The  District  Court  was  called  upon  to  determine 
whether  Trans-Pacific  was  an  air  carrier  operating 
without  a  certificate.  The  court  had  express  statutory 
jurisdiction  over  this  matter.  But  Trans-Pacific  as- 
serted an  exemption  under  the  Board  regulation, 
claiming  it  was  an  ^ irregular  air  carrier' '.  Was  the 
jurisdiction  of  the  court  ousted  by  this  assertion,  or 
could  the  court  decide  the  question  whether  Trans- 


3iLandis,  The  Administrative  Process  (1938)  p.  152.  ''Our  de- 
sire to  have  courts  determine  questions  of  law  is  related  to  a  belief 
in  their  possession  of  expertness  with  regard  to  such  questions.  It 
is  from  that  very  desire  that  the  nature  of  questions  of  law  emerges. 
For,  in  the  last  analysis,  they  seem  to  me  to  be  those  questions  that 
lawyers  are  equipped  to  decide. ' ' 

^^Trans-Pacific  could  have  and  did  apply  for  an  individual  ex- 
emption order  which  the  Board  had  power  to  grant  under  Section 
416(b)  (1)  of  the  Act.  That  petition  is  of  record  in  Docket  No.  2390 
before  the  Civil  Aeronautics  Board. 
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Pacific  was  exempt  from  the  mandatory  provisions 
of  Section  401  (a)  ?  We  submit  that  the  court  mani- 
festly had  and  properly  retained  jurisdiction  to  de- 
cide this  matter. 

The  issue  presented  involves  no  question  of  reason- 
ableness or  discrimination  in  rates  or  practices  of 
the  carrier.  Such  issues  comprise  the  bulk  of  matters 
with  which  the  Board  as  the  regulatory  body  is  l)etter 
equipped  to  deal.  The  question  is  one  of  application 
of  the  Board's  regulation.  The  validity  of  the  regu- 
lation is  not  called  into  question.  The  court  had  to 
determine  whether  Trans-Pacific  had  ^'held  itself 
out  to  the  public",  as  operating  ^^with  a  reasonable 
degree  of  regularity"  between  designated  points.  Ir- 
regularity of  service  exists  where  ^^  services  offered 
and  performed  *  *  *  are  of  such  infrequency  as  to 
preclude  an  implication  of  a  uniform  pattern.  "'^^ 

The  question  of  whether  Trans-Pacific  held  out  or 
represented  to  the  public  that  it  carried  on  a  par- 
ticular type  of  service  is  the  same  question  with  which 
courts  traditionally  treat  when  they  decide  whether 
a  carrier  is  or  is  not  a  common  carrier.^^ 

The  Board  has  recognized  that  the  '* holding  out" 
within  the  meaning  of  their  regulation  is  the  same  as 


'•^^Section  292.1(b),  Economic  Regulations,  12  Fed.  Reg.  3077. 

•^^Common  carrier  is  defined  as  one  who  holds  himself  out  to  the 
j)ublic  as  readj^  and  willing  to  undertake  for  hire  the  transportation 
of  passengers  or  property  from  place  to  place.  Stiynson  Luynher  Co. 
V.  KuykendaU,  275  U.S.  207,  211  (1927)  ;  Texas  &  Pac.  Ry.  v.  Gulf, 
C.&S.F.Ry.,  270  U.S.  266  (1926);  Bhmienthal  v.  United  States, 
88  F.  (2d)  522,  528  (CCA  8th  1937)  ;  Alaska  Air  Transport  Inc., 
and  Marine  Airways  d/b/a  Alaska  Coastal  Airlines  v.  Alaska  Air- 
plane. Charter  Co.,  72  F.  Supp.  609  (1947). 
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the  traditional  common  carrier  test.^^  The  District 
Court  was  clearly  competent  to  decide  this  part  of 
the  question.  What  of  the  issue  of  irregularity?  The 
regulation  itself  in  unambiguous  language  indicates 
that  frequency  and  pattern  of  operation  excludes  a 
carrier  from  the  exemption.  Can  the  court  determine 
when  such  frequency  and  pattern  exists?  We  submit 
it  can.  No  expert  knowledge  is  required  to  determine 
that  an  airline  has  been  operating  a  ^^  daily  scheduled 
regular  service''  (R.  14).  The  complexities  of  national 
air  transportation  are  not  involved  in  making  this 
determination.  Expert  consideration  by  the  Board  is 
not  required.  In  addition  to  the  explicit  definition  con- 
tained in  the  regulation,  the  Board  has  declared  cer- 
tain standards  of  interpretation  of  its  regulation. 
In  the  Investigation  of  N on- Scheduled  Air  Carrier 8^"^ 
the  Board  refers  to  the  Page^"'  and  Trans-Marine,^^ 
cases  as  guides — 

to  determine  if  the  services  conducted  by  the  car- 
riers involved  were  within  the  terms  of  the  ex- 
emption order. 

And  the  Board  set  forth  in  the  Explanatory  State- 
ment on  Revision  of  Section  292.1  of  the  Economic 
Regulations  an  order  entered  by  the  Board  in  the 
Matter  of  the  Non-Certificated  Operations  of  Trans- 
Carribbean  Air  Cargo  Lines,  Inc.^^ 

from  which  further  guidance  as  to  the  extent  of 
permissible  operations  may  be  obtained. 


'^•'Page  Airways,  Inc.,  Inuestigatio7i,  6  CAB  1061,  1067  (1946) 
^«6CAB  1049,  1054  (1946). 
376  CAB  1061  (1946). 
386  CAB  1071  (1946). 
39Docket  No.  2593, 
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This  order  formed  the  basis  for  the  injunction  is- 
sued by  the  District  Court  in  the  instant  case  (R.  21). 
Similar  orders  were  issued  in  Willis  Air  Service, 
Inc,*^  and  Trans-Luxury  Airlines,  Inc.^^ 

In  the  foregoing  cases,  the  Board  has  carefully  and 
consistently  interpreted  its  own  regulation.  We  have 
no  quarrel  with  its  interpretation.  We  insist  that  the 
District  Court  has  the  right  to  make  the  same  inter- 
pretation, particularly  in  the  light  of  the  express  man- 
date of  judicial  enforcement  when  Section  401(a)  of 
the  Act  is  violated. 

The  significance  of  the  fact  that  in  this  case,  ap- 
pellee asserts  the  validity  of  the  published  regulation 
of  the  Board  rather  than  challenges  its  reasonableness 
and  merely  asks  that  the  court  apply  the  regulation  in 
exercising  its  statutory  jurisdiction  under  Section 
1007  is  illustrated  by  the  cases  concerned  with  coal 
car  allocations  by  railroads.  Where  a  coal  operator 
alleged  that  the  carrier  had,  by  adopting  an  alloca- 
tion rule,  discriminated  against  him,  the  Supreme 
Court  held  that  the  operator  must  seek  his  remedy 
before  the  ICC.^"  The  issue  of  propriety  of  the  rule 
was  primarily   administrative. 

But  where  the  coal  operator  alleged  that  the  rail- 
road had  failed  to  comply  with  the  rule,  the  court  held 
that  it  had  jurisdiction  to  force  the  carrier  to  abide 


•i<>Do€ket  No.  2639. 

-tiDocketNo.  2589. 

^^Baltimore  &  Ohio  R.  Co.  v.  United  States  ex  reJ.,  Pitcairn  Coal 
Co  ,  215  U.S.  481  (1910).  Accord:  MorrisdaJe  Coal  Co.  v.  Pennsyl- 
vania R.  Co.,  230  U.S.  304  (1913). 
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by  the  published  niles/^  In  construing  and  enforcing 
this  rule,  the  court  had  to  determine  how  the  carrier 
was  distributing  its  cars,  what  the  coal  output  of  the 
plaintiif  was,  and  that  of  its  competitors,  and  whether 
the  plaintiff  was  getting  his  proper  share  of  cars 
under  the  rule.  Yet  it  was  held  that  these  questions 
required  no  administrative  expert  to  decide  them  and 
that  uniformity  could  be  maintained  by  court  con- 
struction and  application. 

So,  too,  in  Great  Northern  Ry.  v.  Merchants  Ele- 
vator Co,,"^^  wherein  Mr.  Justice  Brandeis  wrote  his 
landmark  opinion,  the  court  approved  judicial  de- 
termination whether  corn  held  at  the  destination 
named  in  the  bill  of  lading  for  inspection  whereupon 
disposition  orders  were  given  and  original  bills  of 
lading  surrendered  in  exchange  for  new  billing  to  the 
ultimate  destination  had  been,  ^^  diverted,  reconsigned 
or  reforwarded"  within  the  meaning  of  Rule  10  of 
the  tariff*  or  whether  the  situation  was  within  ex- 
ception (a)  as  having  been  held  ^^for  inspection  and 
disposition  orders  incident  thereto.'' 

The  court  said:^^ 

Here  no  fact,  evidential  or  ultimate,  is  in  con- 
troversy and  there  is  no  occasion  for  the  exercise 
of  administrative  discretion.  The  task  to  be  per- 
formed is  to  determine  the  meaning  of  words  of 
the  tariff*  which  were  used  in  their  ordinary  sense 


^^Penna.  R.R.  v.  Puritan  Coal  Co.,  237  U.S.  121  (1915) .  Accord : 
Illinois  Central  R.  Co.  v.  Mulberry  Hill  Coal  Co.,  238  U.S.  275 
(1915). 

44259  U.S.  285  (1922). 

^sjbid.  p.  294. 
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and  to  apply  the  meaning  to  the  undisputed  facts. 
That  operation  was  solely  one  of  construction; 
and  preliminary  resoil:  to  the  Commission  was, 
therefore,  unnecessary. 

The  court  should  note  that  construction  of  the  rule 
in  the  Great  Northern  case  required  the  court  to  deal 
with  terms  which,  though  used  in  their  ordinary  sense, 
were  nevertheless  technical  words  in  the  transporta- 
tion industry.  On  the  other  hand,  the  District  Court 
in  the  present  case  found  it  necessary  to  construe  the 
words  '*  regular"  *  irregular"  *4nfrequency"  **  pat- 
tern'' all  of  which  were  words  of  general  usage.  And 
by  the  Board's  own  interpretations,  it  is  apparent 
that  they  were  used  in  their  usual  and  ordinary  mean- 
ing. 

In  Brown  Lumber  Co.  v,  Louisville  and  Nashville 
R,  Co,,^^  a  shipper  brought  an  action  for  overcharges 
before  the  Interstate  Commerce  Commission.  The 
Commission  construed  the  railroad's  tariff  to  require 
the  so-called  *' combination  rule"  to  be  applied  to  de- 
termine the  rate  payable  by  the  shipper,  and  order 
reparations.  The  railroad  refused  to  comply.  The  ship- 
per l^rought  an  action  in  the  District  Court.  The  rail- 
road demurred,  and  its  demurrer  was  sustained  in 
the  lower  court  and  on  appeal  on  the  ground  that 
the  Interstate  Commerce  Commission  had  miscon- 
strued the  tariff.  A  proper  construction  prevented  the 
aplication  of  the  ** combination  rule."  Overruling  the 
shipper's  contention  that  preliminary  resort  to  the 


'«299  U.S.  393  (1937). 
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Commission  was  necessary  and  its  construction  con- 
clusive, because  application  of  the  rule  involved  ad- 
ministrative discretion  and  determination  of  reason- 
ableness of  the  practice,*^  the  court  said: 

To  determine  whether  the  rule  was  applicable 
to  the  several  shipments  does  not  call  for,  or  in- 
deed permit,  the  consideration  of  any  of  these 
matters/^ 

The  foregoing*  cases,  and  the  instant  case  differ  sig- 
nificantly from  Texas  and  Pacific  Ry,  Co,  v,  American 
Tie  and  Limiber  Co^^  There  the  question  was  whether 
oak  railroad  cross-ties  were  included  within  the  terms 
^ dumber,  all  kinds  (except  walnut  and  cherry)"  in 
the  published  tariff  of  the  carrier,  or  whether  they 
were,  as  the  carrier  alleged,  "si  separate  and  distinct 
and  well  recognized  freight  commodity.'' 

This  issue  was  not  one  of  construction,  but  rather 
a  question  whether  a  usage  prevailed  in  the  railroad 
and  lumber  businesses,  which  gave  a  peculiar  mean- 
ing to  the  word  *  dumber"  in  the  tariff.  The  court 
held  that  the  Interstate  Commerce  Commission  must 
determine  that  question. 

In  the  present  case,  the  words  of  Section  292.1  of 
the  Board's  Economic  Regulations  are  clear  and  un- 
ambiguous. They  are  non-technical  words.  Their  mean- 
ing is  not  to  be  derived  from  the  complexities  of  the 
national    air   transportation   system.    Their   ordinary 


47Cf.  Trans-Pacific's  contention,  Brief,  pp.  34-35. 
48299  U.S.  393,  398,  per  Brandeis,  J. 
40234  U.S.  138  (1914). 
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meaning  is  to  be  applied  to  undisputed  facts.  The 
District  Court  was  competent  to  determine  whether 
Trans-Pacific  had  brought  itself  within  the  class  of 
** irregular  air  carriers"  exempted  in  the  Regulation. 
Since  Trans-Pacific  failed  to  do  so,  the  court  was 
bound  to  exercise  its  statutory  jurisdiction  to  enjoin 
the  illegal  operations  at  the  suit  of  a  party  in  in- 
terest. 

Significantly,  the  Board  in  its  brief  as  amicus 
ctmae  before  the  District  Court  did  not  claim  that 
determination  of  the  question  whether  Trans-Pacific 
w^as  an  '* irregular  air  carrier''  required  its  expert 
administrative  judgment.  On  the  contrary,  the  Board 
merely  set  forth  the  words  of  the  regulation,  and  one 
of  its  orders  issued  pursuant  thereto,  and  stated — 

If  the  defendant  is  found  to  have  conducted 
daily  air  transportation  service  as  alleged,  or  any 
otherwise  reasonably  regular  service  between  the 
same  two  or  more  points,  such  service  would  ex- 
ceed in  frequency  and  regularity  those  operations 
permitted  under  Section  292.1  and  accordingly 
would  not  be  authorized  thereby. 

The  District  Court  in  the  present  case  apijlied  the 
common  words  of  the  Board's  regulation  in  their  or- 
dinary meaning  to  determine  that  Trans-Pacific  was 
not  within  the  class  exempted  thereby,  and  then  exer- 
cised its  normal  equity  jurisdiction  as  expressly 
authorized  and  directed  to  do  by  Congress  in  Section 
1007  of  the  Act  to  enjoin  unlawful  competition  by  an 
uncertificated  carrier.  The  District  Court  would  have 
erred  had  it  refused  to  entertain  jurisdiction. 
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We  submit  that  the  decree  below  should  be  affirmed. 

Dated,  Honolulu,  Hawaii, 
November  3, 1948. 

Respectfully  submitted, 

J.  Garner  Anthony, 
William  F.  Quinn, 
Counsel  for  Appellee, 

Robertson,  Castle  &  Anthony, 
Of  Counsel, 

(Appendix  Follows.) 
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Appendix 


STATUTORY  PROVISIONS. 
»  ♦  *  « 


Definitions 

Section  1.  As  used  in  this  Act,  unless  the  context 
otherwise  requires — 

(2)  ^'Air  carrier''  means  any  citizen  of  the  United 
States  who  undertakes,  whether  directly  or  indirectly 
or  by  a  lease  or  any  other  arrangement,  to  engage  in 
air  transportation:  *  *  * 

(10)  ''Air  transportation"  means  interstate,  over- 
seas or  foreign  air  transportation 


*  *  # 
*  * 


(21)  ''Interstate  air  transportation"  *  *  *  means 
the  carriage  by  aircraft  of  persons  or  property  as  a 
common  carrier  for  compensation  or  hire  *  *  *  in 
commerce  *  *  *  (a)  *  *  *  between  places  in  the  same 
territory  *  *  *  of  the  United  States  *  *  *  whether 
such  commerce  moves  wholly  by  aircraft  or  partly 
by  aircraft  and  partly  by  other  forms  of  transporta- 
tion. 

(27)  "Person"  means  any  individual,  firm,  co- 
partnership, corporation,  company  *  *  *  (52  Stat. 
973,   49   U.S.C.   401). 


u 


Certificate  of  Public  Convenience  and  Necessity 

Certificate  Required 

Section  401(a).  No  air  carrier  shall  engage  in  any- 
air  transportation  unless  there  is  in  force  a  certificate 
issued  by  the  Board  authorizing  such  air  carrier  to 
engage  in  such  transportation  *  *  *  (52  Stat.  987,  49 
U.S.C.  481(a)). 


Classification  and  Exemption  of  Carriers 

Section  416  *  *  * 

Exemptions 

(b)(1)  The  Board,  from  time  to  time  and  to  the 
extent  necessary,  may  *  *  *  exempt  from  the  require- 
ment of  this  title  (IV)  or  any  provision  thereof,  or 
any  rule,  regulation,  term,  condition,  or  limitation 
prescribed  thereunder,  any  air  carrier,  or  class  of 
air  carriei's,  if  it  finds  that  tlie  enforcement  of  this 
title  or  such  provisions,  or  such  rule,  regulation,  term, 
condition,  or  limitation  is  or  would  1)(^  an  undue  bur- 
den on  such  air  carrier  or  class  of  air  carriers  by 
reason  of  the  limited  extent  of,  or  unusual  circum- 
stances affecting,  the  operations  of  such  air  carrier 
or  class  of  air  carriers  and  is  not  in  the  public  inter- 
est. (52  Stat.  1004,  49  U.S.C.  496(b)). 


Jl^dicial  Enforcement. 

Section  1007.  (a)     If  any  person  violates  any  pro- 
vision of  this  Act,  *  *  *  the  Board,  its  duly  authorized 


Ul 


agent,  or,  in  the  case  of  a  violation  of  section  401(a) 
of  this  Act,  any  i3arty  in  interest,  may  apply  to  the 
district  court  of  the  United  States,  for  any  district 
wherein  such  person  carries  on  his  business  or  where- 
in the  violation  occurred,  for  the  enforcement  of  such 
provision  of  this  Act  *  *  * ;  and  such  court  shall  have 
jurisdiction  to  enforce  obedience  thereto  by  a  writ 
of  injunction  or  other  process,  mandatory  or  other- 
wise, restraining  such  person,  his  officers,  agents,  em- 
ployees and  representatives,  from  further  violation 
of  such  provision  of  this  Act  *  *  *  and  enjoining  upon 
them  obedience  thereto  (52  Stat.  1025,  49  U.S.C. 
647(a)). 


Sectioist  292.1  of  the  Economic  Regulations 
(12  Fed.  Reg.  3076) 

Irregular  Air  Carriers 

(a)  Applicability,  This  section  shall  not  apply 
to  any  air  carrier  authorized  by  a  certificate  of  public 
convenience  and  necessity  to  engage  in  air  transporta- 
tion, to  Alaskan  Air  Carriers,  to  operations  within 
Alaska,  or  to  any  non-certificated  air  carrier  engaged 
in  air  transportation  pursuant  to  special  or  individual 
exemption  by  the  Board  or  pursuant  to  exemption 
created  by  any  other  section  of  the  Economic  Regu- 
lations. 

(b)  Classification.  There  is  hereby  established  a 
classification  of  non-certificated  air  carriers  to  be  des- 
ignated as  ^^ Irregular  Air  Carriers".  An  Irregular 
Air  Carrier  shall  be  defined  to  mean  anv  air  carrier 
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(1)  which  does  not  hold  a  certificate  of  public  conve- 
nience and  necessity  under  section  401  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended  (2)  which  di- 
rectly engages  in  interstate  or  overseas  air  transporta- 
tion of  persons  and  property  or  foreign  air  transporta- 
tion of  property  only,  and  (3)  which  does  not  hold  out 
to  the  public,  expressly  or  by  a  course  of  conduct,  that 
it  operates  one  or  more  aircraft  between  designated 
points,  or  within  a  designated  point,  regularly  or  with 
a  reasonable  degree  of  regularity  upon  which  aircraft 
it  accepts  for  transportation,  for  compensation  or 
hire,  such  members  of  the  public  as  apply  therefor 
or  such  property  as  the  public  offers.  No  air  carrier 
shall  be  deemed  to  be  an  Irregular  Air  Carrier  unless 
the  air  transportation  services  offered  and  performed 
by  it  are  of  such  inf  requency  as  to  preclude  an  impli- 
cation of  a  uniform  pattern  or  normal  consistency  of 
operation  between,  or  within,  such  designated  points. 
Within  the  meaning  of  this  definition  a  ^^ point"  shall 
mean  any  airport  or  place  where  aircraft  may  be 
landed  or  taken-off,  including  the  area  with  a  25-mile 
radius  of  such  airport  or  place. 

(c)     Exemptions. 

(1)  General.  Except  as  otherwise  provided  in 
this  section,  Irregular  Air  Carriers  shall  be  exempt 
from  all  provisions  of  Title  IV  of  the  Civil  Aero- 
nautics Act  of  1938,  as  amended,  other  than  the  fol- 
lowing : 


(d)     Regisf ratio fi  for  Exemption, 


(1)  Letter  of  Registration  Required.  From  and 
after  60  days  after  the  effective  date  of  this  section 
no  Irregular  Air  Carrier  may  engage  in  any  form  of 
air  transportation  unless  there  is  then  outstanding  and 
in  effect  with  respect  to  such  air  carrier  a  Letter  of 
Registration  issued  by  the  Board:  Provided,  That  if 
any  Irregular  Air  Carrier,  otherwise  authorized  to 
engage  in  air  transportation  pursuant  to  this  section, 
shall  file  with  the  Board  within  60  days  after  the  ef- 
fective date  of  this  section,  an  application  for  a  Letter 
of  Registration,  such  applicant  may  engage  in  such 
air  transportation  until  such  Letter  has  been  issued, 
or  such  applicant  has  been  notified  that  it  appears  to 
the  Board  that  such  applicant  is  not  entitled  to  the 
issuance  of  such  Letter. 

(2)  Issuance  of  Letter  of  Registration,  Upon  the 
filing  of  proper  application  therefor,  the  Board  shall 
issue,  to  any  Irregular  Air  Carrier,  a  Letter  of  Regis- 
tration which,  unless  otherwise  sooner  rendered  inef- 
fective, shall  expire  and  be  of  no  further  force  and 
effect,  upon  a  finding  by  the  Board  that  enforcement 
of  the  provisions  of  section  401  (from  which  exemp- 
tion is  provided  in  this  section)  would  be  in  the  pub- 
lic interest  and  would  no  longer  be  an  undue  burden 
on  such  Irregular  Air  Carrier  or  Class  of  Irregular 
Air  Carriers.  Such  application  shall  be  certified  to 
by  a  responsible  official  of  such  carrier  as  being  cor- 
rect, and  shall  contain  the  following  information:  (i) 
date;  (ii)  name  of  carrier;  (iii)  mailing  address;  (iv) 
location  of  principal  operating  base;  (v)  if  a  corpora- 
tion, the  place  of  incorporation,  the  name  and  citizen- 
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ship  of  oflBcers  and  directors  and  a  statement  that  at 
least  75  per  centum  of  the  voting  interest  is  owned 
or  controlled  by  persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions;  (vi)  if  an  indi- 
vidual or  partnership,  tlie  name  and  citizenship  of 
owners  or  partners;  (vii)  the  types  and  numbers  of 
each  type  of  aircraft  utilized  in  air  transportation. 
Such  application  shall  be  submitted  in  duplicate  in 
letter  form  or  on  C.A.B.  Form  No.  2789  which  is 
available  on  request  for  the  convenience  of  applicants. 

(3)  Non-transfer  ability  of  Letter  of  Registration. 
A  Letter  of  Registration  shall  be  non-transferable 
and  shall  be  effective  only  wdth  respect  to  the  person 
named  therein. 

(4)  Suspension  of  Letter  of  Registration,  Letters 
of  Registration  shall  be  subject  to  immediate  suspen- 
sion when,  in  the  opinion  of  the  Board,  such  action 
is  required  in  the  public  interest. 

(5)  Revocation  of  Letter  of  Registration.  Letters 
of  Registration  shall  be  subject  to  revocation,  after 
notice  and  hearing,  for  knowing  and  willful  violation 
of  any  provision  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  or  of  any  order,  rule  or  regulation  is- 
sued under  any  such  provision,  or  of  any  term,  con- 
dition or  limitation  of  any  authority  issued  under  vsaid 
Act  or  regulations. 
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SUMMARY  OF  REPLY  ARGUMENT. 

Appellant's  opening  brief  and  the  briefs  of  appellee 
and  of  the  Civil  Aeronautics  Board  as  amicus  curiae 
reveal  that  there  are  two  questions  to  be  considered  in 
the  matter  of  this  appeal. 

First,  there  is  appellant's  contention  that,  having 
been  issued  a  Letter  of  Registration,  appellant  became 
exempt  by  the  very  terms  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  from  the  provisions  of  Section 


401(a)  of  the  Act  (49  U.S.C.  481(a)).  Such  exemption 
is  provided  by  the  express  terms  of  Section  416(b) 
(1)  of  the  Act  (49  U.S.C.  496(b)(1)  and  Section  292.1 
of  the  Economic   Re.i^ulations    (12   Fed.   Re.e;.   3076) 
(reprinted  in  the  briefs)  promulgated  l)y  the  Board 
thereunder.     Violation  of  Section  401(a)    (49  U.S.C. 
481(a))  is  the  only  basis  upon  which  appellee  may 
bring  a  court  actio)!,  as  is  provided  in  Section  1007(a) 
of  the  Act.    (49   U.S.C.   647(a).)     Smce  appellee  is 
limited  to  violation  of  Section  401(a)  as  the  basis  of 
court  action,  and  appellant  is  exempt  therefrom,  the 
lower  court  had  no  jurisdiction  to  entertain  appellee's 
actioyi.    Appellee  endeavors  to  controvert  this  conten- 
tion upon  the  basis  that,  insofar  as  appellant  was 
operating  beyond  what  appellee  alleges  to  be  the  toler- 
able limits  of  Section  292.1  of  the  Economic  Regula- 
tions, and  Section  416  of  the  Act  which  is  the  statu- 
tory authority  therefor,  then  appellant  is  in  violation 
of  Section  401(a)  to  that  extent.     But  a  reading  of 
the  other  provisions  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended,  demonstrates  that  there  is  no  such 
intent  in  the  Act.    The  argument  of  appellee  really 
proves  too  much.    On  principle,  if  such  an  argument 
is  favorably  viewed,  the  same  argument  would  permit 
de  novo  court  action  of  almost  any  controversy  in- 
volving alleged  excess  operations  under  the  Act.    By 
this  reasoning,  if  the  holder  of  a  certificate  of  con- 
venience and  necessity  allegedly  operates  beyond  his 
allowed  permits,   or   contrary   to   prescribed   regula- 
tions, he  is  pro  tanto  in  excess  of  his  authorization, 
and  thus  pro  tanto  without  a  certificate  to  that  extent. 


Any  such  reasoning  applied  in  all  instances  does  vio- 
lence to  the  salutary  principles  of  the  well  accepted 
rule  of  primary  jurisdiction,  which  is  appellant's  sec- 
ond and  more  comprehensive  point,  and  injects  the 
courts  in  each  case  into  a  de  novo  jurisdiction,  involv- 
ing complicated  administrative  discretion.  Such  can- 
not be  assumed  to  have  been  the  congressional  intent. 

In  considering  both  the  above  question  and  appel- 
lant's second  contention  based  on  the  principle  of 
primary  jurisdiction,  the  Court  is  most  respectfully 
urged  that  no  consideration  whatsoever  should  be 
given  to  the  lower  Court's  decision  on  the  merits  of 
the  case,  and  the  record  with  regard  thereto.  Appel- 
lant is  maintaining  that  the  lower  Court  should  not 
have  proceeded  at  all,  nor  rendered  any  decision.  Ap- 
pellant's point  is  as  pertinent  whether  the  lower  Court 
had  found  a  violation,  or  had  not.  Appellee's  argu- 
ment, and  particularly  that  of  the  Board,  assumes  that 
it  is  properly  before  the  reviewing  Court  that  appel- 
lant is  in  fact  in  violation,  and,  in  fact,  therefore,  by 
their  reasoning,  pro  tanto  in  violation.  It  is  submitted 
that  no  such  assumption  can  properly  be  made.  It  is 
a  part  of  appellant\s  case  here  that  the  Board  had 
primary  jurisdiction  to  determine  that  very  point  and 
should  have  done  so.  Thus,  any  discussion  of  the 
merits  of  the  case  as  found  in  the  amicus  curiae  brief 
of  the  Board,  particularly  pages  7  to  12,  inclusive,  is 
inappropriate  and  beside  the  point,  in  that  this  dis- 
cussion goes  to  the  question  of  whether  appellant  was, 
or  was  not,  in  actual  violation. 


Appellant  \s  second  and  more  comprehensive  con- 
tention is  that  the  Civil  Aeronautics  Board  had  pri- 
mary jurisdiction  to  determine  whether  or  not  appel- 
lant had,  in  fact,  violated  Economic  Regulations  292.1, 
and  whether  or  not  appellant  was  operating  within 
and  under  the  conditions  under  which  the  Letter  of 
Registration  and  exemption  had  been  issued  by  the 
Civil  Aeronautics  Board  to  appellant. 

The  lower  Court  should  have  construed  the  Civil 
Aeronautics  Act  not  only  as  a  matter  of  statutory 
construction  requiring  exemption,  but  also  by  force 
of  the  basic  principle  of  the  primary  jurisdiction  of 
the  Board  as  a  matter  of  good  administrative  prin- 
ciple and  practice  to  require  that  the  Civil  Aero- 
nautics Board,  and  not  the  District  Court,  should 
determine  the  merits  of  the  alleged  violations  by  ap- 
pellant. The  basic  reasons  for  the  development  and 
existence  of  the  rule  of  primary  jurisdiction  are  par- 
ticularly applicable  in  this  case,  as  such  determination 
not  only  required  the  consideration  of  an  extensive 
body  of  complex  facts  pertaining  to  operations  of  a 
specialized  and  peculiar  nature,  which  are  particularly 
within  the  expert  knowledge  of  the  Civil  Aeronautics 
Board,  but  also  required  uniformity  of  decision  and 
exercise  of  administrative  discretion  as  to  the  future 
operations  of  appellant.  These  are  among  the  most 
cogent  reasons  for  the  existence  of  the  rule.  Such  a 
determination  by  the  Civil  Aeronautics  Board  was 
necessary  and  required  under  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  prior  to  any  jurisdiction  by 
any  District  Court. 


ARGUMENT. 

I.  APPELLANT  WAS  EXEMPT  FROM  SECTION  401  (a)  OF  THE 
CIVIL  AERONAUTICS  ACT  OF  1938  AS  AMENDED  (49  USC 
481(a)). 

The  pertinent  sections  of  the  Act  have  been  quoted 
in  all  briefs  and  are  now  repeated  only  for  clarity. 
Section  416(b)(1)  of  the  Act  (49  U.S.C.  496(b)(1) 
provides : 

^^  (b)(1)  The  Board,  from  time  to  time  and  to 
the  extent  necessary,  may  (except  as  provided  in 
paragraph  (2)  of  this  subsection)  exempt  from 
the  requirements  of  this  title  or  any  provision 
thereof,  or  any  rule,  regulation,  term,  condition^ 
or  limitation  prescribed  thereunder,  any  air  car- 
rier or  class  of  air  carriers,  if  it  Jfinds  that  the 
enforcement  of  this  title  or  such  provision,  or 
such  rule,  regulation,  term,  condition,  or  limita- 
tion is  or  would  be  an  undue  burden  on  such  air 
carrier  or  class  of  air  carriers  by  reason  of  the 
limited  extent  of,  or  unusual  circumstances  affect- 
ing, the  operations  of  such  air  carrier  or  class  of 
air  carriers  and  is  not  in  the  public  interest.'' 

The  title  referred  therein  is  Title  IV  of  the  Act  and 
includes  Section  401(a).  Pursuant  to  Section  416(b) 
(1)  the  Board  promulgated  Section  292.1  of  the  Eco- 
nomic Regulations,  reprinted  in  appellant's  brief. 
Appellant  was  issued  a  Letter  of  Registration  under 
the  terms  of  the  regulations.  Thus,  by  the  clear  terms 
of  the  Act  and  the  Economic  Regulations,  appellant 
became  exempt  from  Title  IV  and  Section  401(a). 
The  exempting  provisions  of  the  Economic  Regula- 
tions 292.1(c)(1)  provides; 


*^(1)  General. — Except  as  otherwise  provided  in 
this  section,  Irregular  Air  Carriers  shall  be  ex- 
empt from  all  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  other  than 
the  following:^' 

The  exceptions  are  not  pertinent  to  this  appeal.  Ap- 
pellee contends  that  this  exemption  is  only  partial, 
that  is,  only  so  far  as  appellant  operates  within  the 
limits  of  the  Economic  Regulations.  (Appellee's  Brief, 
p.  10.)  The  fallacy  of  appellee's  position  is  that  ap- 
pellant is  not  required  to  have  a  certificate  of  con- 
venience and  necessity  by  the  very  terms  of  the  law, 
and  if  appellant  is  in  violation,  it  is  in  violation  not 
of  Section  401(a)  of  the  Act,  which  is  the  only  basis 
of  appellee's  action,  but  of  the  Economic  Regulations 
under  which  exemption  was  obtained,  and  which  Reg- 
ulations contain  comprehensive  and  fully  adequate 
provisions  for  remedy  of  violations  by  the  Board, 

As  pointed  out  in  the  summary,  appellee  has  proven 
too  much.  By  its  argument,  a  holder  of  a  certificate 
who  operated  in  violation  of  any  part  of  the  Act 
would  be  acting  pro  tanto  in  excess  of  authority,  and 
in  violation  of  Section  401(a).  Thus,  any  party  in  in- 
terest by  such  reasoning  could  enter  the  District  Court 
in  any  case  and  ignore  the  Board.  Surely  no  such 
result  is  either  intended  or  desirable. 

That  the  Act  and  the  Regulations  were  intended  to 
mean  just  what  they  say — appellant  is  exempt  from 
Section  401(a) — becomes  apparent  when  other  pro- 
\dsions  of  the  Act  and  of  the  Regulations  are  consid- 


ered.  Section  292.1  of  the  Economic  Regulations  con- 
tains elaborate  and  complete  provisions  for  revocation 
and  suspension  ttpon  action  hy  and  before  the  Board, 

A  United  States  District  Court  case,  Southern  Dis- 
trict of  New  York,  decided  October  5,  1948,  by  Judge 
Kaufman,  American  Air  Lines,  Inc,  v.  Standard  Air 
Lines,  Inc,  (District  Court,  Southern  District  New 
York,  decided  October  5,  1948,  reported  in  2  C.C.H. 
Aviation  Law  Reporter,  14,757),  is  directly  in  point 
and  so  well  reasoned  that  appellant  respectfully  begs 
indulgence  of  the  Court  to  quote  the  entire  opinion  as 
a  part  and  parcel  of  appellant's  reply  argument.  It 
reads : 

United  States  District  Court 
Southern  District  of  New  York 

Civil  No.  47-272 

American  Airlines,  Inc., 

Plaintiff, 
against 

Standard  Air  Lines,  Inc., 

Defendant. 

Opinion 
Appearances : 

Debevoise,  Plimpton  &  McLean,  Efeqs., 
Attorneys  for  Plaintiff 
American  Airlines,  Inc. 
20  Exchange  Place, 
New  York  5,  N.  Y. 

Edward  C.  McLean,  Esq. 
Malcolm  A.  Maclntyre,  Esq. 
Of  Counsel. 
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Gewirtz  and  Maclay,  Esqs. 
Attorneys  for  Defendant, 
1757  K  Street,  N.W. 
Washington,  D.  C. 

Hardy  K.  Maclay,  Esq. 
Of  Counsel. 

Milton  Winn,  Esq. 

Attorney  for  Defendant 
Standard  Airlines,  Inc. 

115  Broadway, 

New  York  6,  N.  Y. 

O.  D.  Ozment,  Esq. 

Attorney  for  Civil  Aeronautics  Board, 
Amicus  Curiae. 

Kaufman,  J. 

Plaintiff  moves  to  enjoin  defendant  pendente 
lite  from  operating,  and  from  holding  itself  out 
to  the  public  as  operating  regular  flights  as  a 
common  carrier  between  certain  points  on  the 
east  and  west  coasts  of  the  United  States. 

The  action  is  brought  for  similar  pennanent 
relief. 

The  moving  papers  allege  that  plaintiff  is  an 
air  carrier  engaged  in  air  transportation  between 
New  York  City  and  Los  Angeles,  pursuant  to  cer- 
tification of  public  convenience  and  necessity 
granted  by  the  Civil  Aeronautics  Board  (herein- 
after referred  to  as  the  ^' Board")  for  regularly 
scheduled  operation  between  said  points ;  that  de- 
fendant holds  no  certificate  of  public  convenience 
and  necessity  to  engage  in  air  transportation,  but 
is  an  ^^ Irregular  Air  Carrier"  and  the  holder  of 
Letter  of  Registration,  No.  826,  issued  under  Sec- 


tion  292.1  of  the  Economic  Regulations  of  the 
Board.  It  is  then  alleged,  in  substance,  that  de- 
fendant is  engaged,  and  is  holding  out  to  the  pub- 
lic that  it  engages,  in  air  transportation  between 
New  York  City  and  Los  Angeles  with  a  degree  of 
regularity  which  is  not  permitted  to  Irregular 
Air  Carriers;  that  by  its  aforesaid  actions  de- 
fendant has  exceeded  the  limits  of  its  authority 
under  Section  292.1  of  the  Economic  Regulations 
and  has  thereby  forfeited  the  exemption  conferred 
on  Irregular  Air  Carriers  from  the  requirement 
of  a  certificate  of  public  convenience  and  neces- 
sity. Consequently,  it  is  claimed,  defendant's  op- 
erations without  such  a  certificate  are  illegal  and 
should  be  enjoined. 

There  is  no  dispute  as  to  the  number  and  fre- 
quency of  defendant's  flights,  but  defendant 
claims  that  by  virtue  of  their  nature  they  do  not 
constitute  operations  of  a  regularity  in  excess 
of  those  permitted  to  Irregular  Air  Carriers. 

Apart  from  the  merits,  two  questions  are  pre- 
sented by  the  motion:  first,  whether  or  not  plain- 
tiff is  ^'a  party  in  interest"  within  the  meaning 
of  Section  1007(a)  of  the  Civil  Aeronautics  Act, 
which  gives  any  ^^ party  in  interest"  the  right  to 
apply  to  the  appropriate  District  Court  of  the 
United  States  for  an  injunction  against  violation 
of  the  Act ;  and  second,  whether  or  not  the  Court 
has  jurisdiction  of  the  action. 

The  papers  show  that  plaintiff,  a  certificated 
air  carrier,  and  defendant,  the  holder  of  a  I^etter 
of  Registration  as  an  Irregular  Air  Carrier,  are 
competing  in  air  transportation  between  the 
points  involved.   This,  in  my  opinion,  is  sufficient 
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to  make  plaintiff  a  *' party  in  interest"  within  the 
meanin«^  of  Section  1007(a)  of  the  Act.  Flying 
Tiger  Line  v.  Atchison  T.  d  S,  F.  By.  Co.,  75 
F.  Supp.  188. 

Section  401(a)  of  the  Act  (U.S.C.,  Title  49, 
Section  481  (a) )  provides : 

**(a)  no  air  carrier  shall  engage  in  any  air 
transportation  unless  there  is  in  force  a  cer- 
tificate issued  by  the  Board  authorizing  such 
air  carrier  to  engage  in  such  transportation. '^ 

Section  1007  of  the  Act  (U.S.C,  Title  49,  Sec- 
tion 647)  provides  that  if  any  person  violates  any 
provision  of  the  Act,  or  any  regulation  there- 
under, or  any  term,  condition,  or  limitation  of  any 
certificate  or  permit  issued  thereunder, 

'*the  Board,  its  duly  authorized  agent,  or,  in 
the  case  of  a  violation  of  Section  481(a)  of  this 
chapter,  any  party  in  interest,  may  apply  to 
the  (appropriate)  district  court  of  the  United 
States," 

for  the  enforcement  thereof, 

**and  such  court  shall  have  jurisdiction  to  en- 
force obedience  thereto  by  a  writ  of  injunction 
or  other  process,  mandatory  or  otherwise  *  *  * '  '^ 

If  the  foregoing  were  the  only  provisions  to  be 
considered,  it  would  be  clear  that  an  air  carrier 
may  not  engage  in  air  transportation  without  a 
certificate  of  convenience  and  necessity,  and  that 
if  it  should  do  so,  any  party  in  interest  could 
apply  to  the  appropriate  District  Court  of  the 
United  States  for  an  injunction. 

There  are,  however,  other  pro^dsions  which 
must  be  considered. 
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Section  416(a)  of  the  Act  (U.S.C.,  Title  49, 
Section  496(a))  authorizes  the  Board  to  estab- 
lish classifications  or  groups  of  air  carriers,  as 
the  nature  of  the  service  performed  by  them  shall 
require,  and  also  to  establish  such  rules  and  regu- 
lations pursuant  to  and  consistent  with  the  pro- 
visions of  the  Act,  to  be  observed  by  each  such 
class  or  group,  as  the  Board  finds  necessary  in 
the  public  interest.  This  section,  in  subdivision 
(b),  authorizes  the  Board  in  certain  circum- 
stances to 

'^exempt  from  the  requirements  of  this  sub- 
chapter or  any  provision  thereof,  *  *  *  any  air 
carrier  or  class  of  air  carriers,  if  it  finds  that 
the  enforcement  of  this  subchapter  or  such  pro- 
vision *  *  *  is  or  would  be  an  undue  burden 
on  such  air  carrier  or  class  of  air  carriers  by 
reason  of  the  limited  extent  of,  or  unusual  cir- 
cumstances affecting,  the  operations  of  such  air 
carrier  or  class  of  air  carriers  and  is  not  in 
the  public  interest." 

Acting  under  this  authorization,  the  Board  pro- 
mulgated Section  292.1  of  its  Economic  Regula- 
tions. 

Subdivision  (b)  of  this  Section  provides: 

'^Classification. — There  is  hereby  established 
a  classification  of  non-certificated  air  carriers 
to  be  designated  'Irregular  Air  Carriers'.  An 
Irregular  Air  Carrier  shall  be  defined  to  mean 
any  air  carrier  (1)  which  does  not  hold  a  cer- 
tificate of  public  convenience  and  necessity 
under  Section  401  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  (2)  which  directly  engages 
in  interstate  or  overseas  air  transportation  of 
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persons  and  property  or  forei.i^n  air  transpor- 
tation of  property  only,  and  (3)  which  does  not 
hold  ont  to  the  public,  expressly  or  by  a  course 
of  conduct,  that  it  operates  one  or  more  air- 
craft ])etween  desi.G^nated  points,  or  within  a 
desii^nated  point,  rec^ularly  or  with  a  reasonable 
degree  of  regularity  upon  which  aircraft  it  ac- 
cepts for  transportation,  for  compensation  or 
hire,  such  members  of  the  public  as  apply 
therefor  or  such  property  as  the  public  offers. 
No  air  carrier  shall  be  deemed  to  be  an  Irregu- 
lar Air  Carrier  unless  the  air  transportation 
services  offered  and  ])er formed  by  it  are  of  such 
infrequency  as  to  preclude  an  implication  of  a 
uniformed  pattern  or  normal  consistency  of 
operation  between,  or  within,  such  designated 
points." 

Subdivision  (c)  of  Section  292.1  of  the  Eco- 
nomic Regulation,  in  so  far  as  here  material, 
reads : 

''(c)  Exemptions.— (1)  General.— Except  as 
otherwise  provided  in  this  section.  Irregular 
Air  Carriers  shall  l)e  exemj)t  from  all  provi- 
sions of  Title  IV  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  other  than  the  follow- 
ing:"  

and  here  follow  references  to  the  provisions  of 
the  Act  which  are  excepted  from  the  exemption. 
Section  401(a)  is  not  among  them. 

In  other  words,  Irregular  Air  Carriers  are  ex- 
empted from  the  provisions  of  Section  401(a), 
the  section  which  requires  air  carriers  to  have  a 
certificate  of  convenience  and  necessity  as  a  con- 
dition of  engaging  in  air  transportation.    Conse- 
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qiiently,  air  transportation,  without  such  a  cer- 
tificate, by  an  Irregular  Air  Carrier  to  which  a 
Letter  of  Registration  has  been  issued,^  would  not 
be  a  violation  of  Section  401(a)  and  would  not 
invest  a  party  in  interest  with  the  right,  under 
Section  1007  of  the  Act,  to  apply  to  a  District 
Court  for  an  injunction  on  the  ground  that  such 
carrier  was  violating  Section  401(a). 

Subdivision  (d)  (2)  of  Section  292.1  of  the  Eco- 
nomic Regulation  provides  that  upon  the  filing  of 
proper  application  therefor,  the  Board  shall  issue 
to  any  Irregular  Air  Carrier  a  Letter  of  Regis- 
tration 

^Svhich,  unless  otherwise  sooner  rendered  in- 
effective, shall  expire  and  be  of  no  further  force 
and  effect,  upon  a  finding  by  the  Board  that 
enforcement  of  the  provision  of  Section  401 
(from  which  exemption  is  provided  in  this  sec- 
tion) would  be  in  the  public  interest  and  would 
no  longer  be  an  undue  burden  on  such  Irregu- 
lar Air  Carrier  or  Class  of  Irregular  Air 
Carriers.^' 

Subdivisions  (d)(4)  and  (5)  of  Section  292.1 
of  the  Economic  Regulations,  read: 

*'(4)  Suspension  of  Letter  of  Registration. 
— Letters  of  Registration  shall  be  subject  to 
immediate  suspension  when,  in  the  opinion  of 


1  Subdivision  (d)  of  Section  292.1  of  the  Regulation  re- 
quires that  Irregular  Air  Carriers  procure  letters  of  regis- 
tration from  the  Board. 

''(1)  Letter  of  Registration  required. — From  and  after 
sixty  days  after  the  effective  date  of  this  section,  no  Irregu- 
lar Air  Carriers  may  engage  in  any  form  of  air  transporta- 
tion unless  there  is  then  outstanding  and  in  effect  with 
respect  to  such  air  carrier  a  Letter  of  Registration  issued  by 
the  Board." 
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the  Board,  such  action  is  required  in  the  public 
interest. 

''(5)  Revocation  of  Letter  of  Registration. 
— Letters  of  Registration  shall  be  subject  to 
revocation,  after  notice  and  hearing,  for  know- 
ing and  wilfull  violation  of  any  provision  of 
the  Civil  Aeronautics  Act  of  1938,  as  amended, 
or  any  order,  rule  or  regulation  issued  under 
any  such  provision,  or  of  any  term,  condition 
or  limitation  of  any  authority  issued  under  said 
Act  or  regulations." 

In  May,  1948,  the  Board  issued  an  order,  based 
upon  a  motion  filed  with  it  by  a  Board  Enforce- 
ment Attorney,  directing  defendant  herein  to 
show  cause  why  its  Letter  of  Registration  should 
not  be  revoked  for  knowing  and  wilful  violations 
of  the  Act,  and  why  the  Board  should  not  issue 
an  order  requiring  defendant  to  cease  and  desist 
from  such  violations,  and  why  its  Letter  of  Regis- 
tration should  not  be  suspended  during  the  pend- 
ency of  the  proceeding.  By  an  order  of  the  Board, 
dated  August  24,  1948,  the  plaintiff  herein  and 
certain  other  air  cariiers  were  permitted  to  inter- 
vene in  that  proceeding.  Prior  thereto,  and  on 
August  4,  1948,  the  Board,  upon  the  motion 
papers  and  the  defendant's  answer  thereto,  and 
upon  matters  within  its  official  knowledge,  includ- 
ing the  operational  and  flight  reports  theretofore 
filed  by  defendant,  made  an  order  finding  that 
the  defendant  had  oi)erated  numerous  flights  of 
such  frequency 

^^as  to  indicate  and  imply  a  normal  consist- 
ency of  oi)erations  ))etween  i)oints  and  there- 
fore have  exceeded   those  operations   between 
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designated  points  deemed  to  be  authorized  by 
section  292.1  of  the  Economic  Regulations"; 

that  defendant  herein  held  itself  out  to  the  public 
as  operating 

^^  regular  or  reasonably  regular  services  be- 
tween such  points"; 

that  defendant  herein  had  admitted  that  it  had 
violated  the  Act  in  other  specified  respects.  There- 
upon the  Board  ordered  that  defendant's  Letter 
of  Registration  be  suspended  during  the  pend- 
ency of  that  proceeding,  and  assigned  the  case 
for  public  hearing  before  an  examiner  of  the 
Board,  at  a  time  and  place  thereinafter  to  be 
designated. 

On  September  20,  1948,  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia 
made  an  order  staying  the  aforesaid  order  of  the 
Board  pending  final  disposition  of  the  case,  or 
until  further  order  of  the  Court  in  the  case.  Con- 
sequently, in  the  determination  of  this  motion, 
defendant's  Letter  of  Registration  must  be 
deemed  still  in  full  force  and  effect. 

Since,  by  reason  of  Section  1007(a)  of  the  Act, 
a  ' '  party  in  interest  may  invoke  the  court  only  in 
cases  involving  violations  of  Section  401(a)  of 
the  Act,  and  since  Irregular  Air  Carriers  are  ex- 
empted from  the  provisions  of  Section  401(a), 
the  question  of  jurisdiction  of  the  court  in  this 
case  depends  on,  whether  or  not  defendant  is  still 
an  Irregular  Air  Carrier  within  the  meaning  of 
the  Act.  This  depends  on  whether  a  carrier,  whose 
Letter  of  Registration  as  an  Irregular  Air  Car- 
rier is  still  outstanding  and  in  effect,  automat- 
ically ceases  to  be  an  Irregular  Air  Carrier  within 
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the  meaning  of  the  Act  if  it  operates  with  greater 
regularity  than  the  court  could  find  permissible 
for  Irregular  Air  Carriers,  or  whether,  on  the 
other  hand,  one  to  whom  such  a  Letter  of  Regis- 
tration has  been  issued  continues  to  ])e  an  Irregu- 
lar Air  Carrier  within  the  meaning  of  the  Act 
until  the  Board  makes  a  finding  that  exemption 
from  the  requirement  of  a  certificate  of  conven- 
ience and  necessity  is  no  longer  in  the  public  in- 
terest (Economic  Regulation  292.1(d)(2)),  and 
suspends  or  revokes  the  Letter  of  Registration. 
(id.  (4)  (5).) 

What  constitutes  the  operation  of  air  flights 
^^ regularly  or  with  a  reasonable  degree  of  regu- 
larity," and  what  constitutes  service  '^of  such  in- 
frequency  as  to  preclude  an  implication  of  a  uni- 
form pattern  or  normal  consistency  of  operation" 
is  not  defined  in  the  Economic  Regulation  or  the 
Act;  the  definition  was  wisely  left  flexible  because, 
as  the  Regulation  and  the  Explanatory  Statement 
promulgated  by  the  Board  in  connection  there- 
with show,  what  would  constitute  '^regularity"  or 
^'a  uniform  pattern  of  normal  consistency  of  op- 
eration" might  vary  with  time,  i)lace,  nature  of 
the  flights  and  other  circumstances.  Irrespective 
of  the  simplicity  or  complexity  of  the  question  in 
this  particular  case,  it  is  evident  that  the  question 
is  of  a  kind  that  can  be  a  highly  technical  one, 
calling  for  expert  knowledge  of  the  industry,  and 
that  the  Board,  which  phrased  and  promulgated 
the  Regulation,  and  with  which  operational  re- 
ports of  all  irregular  air  carriers  are  regularly 
filed, 

''So  that  it  may  maintain  adequate  super- 
vision *  *  *  with  respect  to  exempted  opera- 
tions". 
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is  much  better  equipped  and  qualified  to  deter- 
mine it  than  the  Court  could  possibly  be. 

It  is  to  the  Board  alone  that  the  Act  gives  the 
authority   to   classify  air   carriers;   it  is   to   the 
Board  alone  that  the  Act  gives  the  authority  to 
determine  that  it  would  be  in  the  public  interest 
to  exempt  from  the  operation  of  provisions  of  the 
Act  any  class  of  air  carriers  so  created,  and,  when 
the  Board  so  finds,  to  grant  them  the  exemption 
(Sec.  416)  ;  it  is  the  Board  alone  which  was  au- 
thorized to,  and  did,  promulgate  Economic  Regu- 
lation 292.1,  creating  the  classification  ^^  Irregular 
Air  Carriers"  and  granting  them  exemption  from 
the  requirement  of  a  certificate  of  convenience 
and  necessity;  it  is  the  Board  alone  which  is  em- 
powered to  make  a  finding  that  the  continuance  of 
the  exemption  mth  respect  to  any  carrier  or  class 
of  carriers  would  no  longer  be  in  the  public  in- 
terest (Regulation  292.1(d)(4));  it  is  the  Board 
alone  with  which  operational  reports  of  all  car- 
riers are  filed  (Act,  Section  407(a)),  which  has 
supervision  of  such  carrier  (Act,  Section  205(a)) 
and  which  is  authorized  to  investigate,  hold  ad- 
ministrative  hearings   and   make   administrative 
orders  with  respect  to  violations  of  the  Act  by 
any  carrier   (Act,   Section   1002),  and  it  is  the 
Board  alone  which  is  authorized  by  the  Economic 
Regulation  to  suspend  any  Letter  of  Registration 
when,  in  its  opinion,  such  action  is  ^^  required  in 
the  public  interest'^   (Subd.   (d)(4))   and,  after 
notice  and  hearing,  to  revoke  the  Letter  ( (d)  (5)). 

Reading  the  various  relevant  portions  of  the 
Act  and  of  Section  292.1  of  the  Economic  Regu- 
lation, and  taking  into  account  the  public  policy 
behind  them,  I  conclude  that  it  was  not  intended 
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that  the  Courts  should,  in  the  first  instance,  under- 
take to  determine  whether  or  not  one  who  holds 
a  letter  of  Rep^istration  as  an  Irregular  Air  Car- 
rier, duly  issued  hy  the  I^oard  and  still  in  effect, 
has  forfeited  the  right  to  operate  as  such.  I  can 
conceive  of  serious  chaos  and  conflict  with  the 
Board  if  the  Courts  were  to  do  so.  Taking  all  of 
these  provisions  together,  1  am  of  the  opinion 
that  the  question  involves  matters  of  public  in- 
terest in  the  domain  of  air  transportation — a  sub- 
ject on  which  the  Board  is  ''the  final  arbiter'' 
{United  States  Air  Lives  v.  Civil  Aeronautics 
Board,  155  F.  (2d)  169,  173),  and  that  jurisdic- 
tion to  make  such  a  determination  and  decision 
is,  at  least  initially,  in  the  Board.  See  Adler  v. 
Chicago  d  Southern  Air  Lines,  Inc.  41  F.  Supp. 
366,  and  cases  there  cited.  The  Flying  Tiger  case, 
75  F.  Supp.  188,  is  not  to  the  contrary.  In  that 
case,  the  carrier  against  which  Court  proceedings 
were  invoked  had  not  been  classified  by  the 
Board ;  it  was  operating  without  any  license  what- 
ever, either  as  a  regular  carrier  or  as  an  irregular 
one.  It  was,  accordingly,  clearly  in  violation  of 
Section  401(a)  and  subject  to  injunction  proceed- 
ings by  any  jjarty  in  interest. 

In  reaching  my  conclusion,  I  have  not  over- 
looked Hatvaiian  Air  Lines,  Ltd,  v.  Trans- 
Pacific  Air  Lines,  Ltd.,  73  F.  Supp.  68.  The 
opinion  there  indicates  that  there  may  have  been 
some  points  of  distinction  between  that  case  and 
this,  but,  in  any  event,  in  so  far  as  the  conclusion 
there  is  opposed  to  the  one  expressed  herein,  I 
find  myself  unable  to  adopt  it. 

October  5,  1948. 

/s/  Samuel  H.  Kaufman 

United  States  District  Judge 
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Attention  is  respectfully  invited  to  the  holding  of 
this  very  recent  case,  that  Judge  Kaufman  determined 
that  the  provisions  of  the  Civil  Aeronautics  Act  ex- 
empted an  air  carrier  from  Section  401(a)  and  that 
therefore  the  plaintiff  as  a  ^^ party  in  interest"  could 
not  bring  a  court  action.  He  concluded  that  the  Board 
alone  had  jurisdiction  to  determine  the  question  of 
whether  or  not  there  had  been  a  violation. 

The  case  is  essentially  identical  with  the  case  at 
bar.  The  only  distinction  could  be  that  in  the  Ameri- 
can Airlines  case  the  Board  had  issued  an  order  to 
show  cause,  followed  by  a  suspension  pending  final 
determination  which  suspension  was  stayed  by  the 
Court  of  Appeals.  In  the  case  at  bar,  the  Board  had 
not  acted.  But  this  element  does  not  in  any  way 
affect  the  reasoning  of  the  case.  If  any  effect  is  given, 
it  strengthens  the  application  of  the  rule  to  the  case 
at  bar,  since  here  the  Board  has  neither  acted  nor 
heen  given  opportunity  to  act. 

The  Board  in  its  amicus  curiae  brief  cites  several 
cases  on  page  16  (top)  of  its  brief,  on  the  bottom  of 
page  17  and  top  of  page  18,  and  again  on  page  22,  all 
for  the  purpose  of  showing  that  the  federal  Courts 
will  take  jurisdiction  of  a  violation  of  an  administra- 
tive regulation.  The  Courts  not  only  do  so,  but  are 
required  to  do  so  by  law,  iyi  proper  cases.  It  is  to  be 
noted  that,  in  each  instance,  these  are  cases  brought 
by  the  United  States  or  the  Interstate  Commerce  Com- 
mission. That  the  government,  or  its  agency,  may 
enter  the  Courts  to  enforce  their  regulations  cannot 
be  questioned.   But  that  is  not  the  case  at  bar.   Here 
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a  'party  in  interest"  is  entering  under  a  limited  stat- 
utory authorization  to  ask  the  District  Court  to  de- 
termine a  question  which  should  properly  be  deter- 
mined and  acted  upon  by  the  Board  itself.  The  case 
of  Interstate  Commerce  Commission  v.  Fordham  Bus 
Corp,,  38  Fed.  Supp.  739  (S.D.  N.Y.  1941),  particu- 
larly referred  to  by  the  Board  on  page  16  of  its  brief 
and  cited  on  pages  17  and  22,  is  illustrative.  In  this 
case,  the  bus  company  was  authorized  to  operate  a 
special  or  charter  service,  and  proceeded  to  run  a 
regular  schedule  on  weekends  and  holidays  and  sell 
tickets.  The  Interstate  Commerce  Commission  itself, 
under  statutorv  authoritv,  entered  the  District  Court 
to  enjoin  the  violation  of  its  order.  The  Commission 
had  delineated  the  authorized  operations  of  this  par- 
ticular bus  company.  That  is  not  the  case  at  bar.  The 
Board  has  at  no  time  acted,  or  had  an  opportunity  to 
act  or  determine,  whether  or  not  this  particular  airline 
was  violating  the  promulgated  regulations.  And  that, 
appellant  contends,  is  a  primary  function  of  the 
Board. 

To  the  same  result  is  the  effort  spent  by  appellee 
in  its  brief  on  pages  16  and  17,  wherein  it  discusses 
Columbia  Broadcasting  System'  v.  United  States 
(1942),  316  U.  S.  407.  In  that  case,  the  Federal  Com- 
munications Commission  promulgated  a  })ody  of  regu- 
lations imder  which  it  would  in  the  future  determine 
its  action.  The  broadcasting  company  challenged  the 
regulations  under  statutory  authority  for  review.  The 
question  was,  did  the  futurity  element  bar  present 
challenge?    Appellee  quotes  from  the  case  to   show 
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that  the  federal  Courts  will  consider  administrative 
rulings.  There  is  no  doubt  but  that  they  do — and  do 
so  many  times — m  appropriate  instances  and  on  ap- 
propriate bases.  Appellant  is  contending  that  this 
particular  case  is  not  one  of  such  cases,  and  that,  ap- 
pellant being  exempt  from  Section  401(a),  the  deter- 
mination in  this  case  was  one  for  the  primary  con- 
sideration of  the  Board. 


II.  THE  BOARD  HAD  PRIMARY  JURISDICTION  TO  DETERMINE 
THE  ISSUES  OF  FACT  PRESENTED  TO  THE  DISTRICT 
COURT. 

This  brings  the  discussion  to  what  is  in  fact  the 
more  comprehensive  point  for  the  reason  that  the 
question  of  the  determination  of  whether  there  has 
been  a  violation  is  on  good  principle  and  practice 
within  the  primary  jurisdiction  of  the  Board,  and  the 
Civil  Aeronautics  Act  should  be  construed  to  so  pro- 
vide. 

Where  the  reasons  exist,  the  rule  should  exist.  In 
its  opening  brief,  appellant  traced  the  development 
of  the  rule  of  primary  jurisdiction,  the  reasons  under- 
lying it,  and  its  application  to  the  case  at  bar.  It  was 
also  pointed  out  in  the  opening  brief  that  the  lower 
Court  did  not  determine  a  violation  of  Section  401(a), 
the  only  basis  upon  which  appellee  can  be  in  court, 
but  in  fact  and  in  every  I'eal  respect,  construed  and 
interpreted  an  economic  regulation  of  the  Civil  Aero- 
nautics Board.  Appellant  pointed  out  the  attendant 
difficulties  in  which  the  lower  Court  found  itself  by 
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so  doing — the  necessity  to  limit  and  condition  its  de- 
cree and  the  writ  issned  upon  future  Board  action. 

Both  appellee  and  the  Board  in  their  briefs  en- 
deavor to  avoid  the  rule  by  a  contention  that  the 
Board  had  enunciated  a  measuiing  stick  in  the  form 
of  both  regulation  and  interpretation,  and  the  rule 
was  thus  avoided  on  the  familiar  and  well-accepted 
principle  that  there  is  not  primary  jurisdiction  in  the 
administrative  agency  when  the  Couil  is  only  called 
upon  to  interpret  as  a  matter  of  laiv  the  words  and 
effect  of  an  administrative  order,  or  to  apply  such  an 
order  as  a  matter  of  law. 

But  that  is  not  the  case  at  bar.  And  of  importance 
hereto,  one  of  the  proofs  is  in  the  very  brief  of  the 
Board.    On  page  11  of  its  brief,  it  says: 

^^This  standard  has  been  designated  bv  the 
Board,  in  the  Explanatory  Statement  accompany- 
ing the  currently  eifective  Section  292.1  (infra, 
p.  39)  as  a  guide  to  operations  permissible  under 
the  regulation  and  has  been  applied  in  a  number 
of  cases.  Although  such  standard  does  not  estab- 
lish a  rigid'  pattern  for  operations  and,  consistent 
with  the  intent  of  a  regulation  permitting  irregu- 
lar operations,  permits  ftexihility  in  the  operation 
of  a  particular  irregular  service,  it  nevertheless 
establishes  definite  criteria  whereby  it  can  he  de- 
termined whether  the  operations  of  a  carrier  are 
in  fact  being  conducted  within  the  limits  of  the 
exemption.''  *  *  *   (Italics  supplied.) 

And  that  is  appellant's  point.    There  are  ''definite 
criteria"  wherebv  it  ''can  be  determined"  whether 
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operations  are  ^^in  fact''  within  the  limits,  but  that 
is  a  factual  determination  to  be  made  by  the  Board 
alone  in  this  particular  case. 

It  is  this  determination  on  the  basis  of  complex 
facts  that  ))y  the  dictates  of  the  rule  of  primary  jur- 
isdiction belong  peculiarly  to  the  Board.  Appellee 
and  the  Board  refer  to  the  fact  that  there  have  been 
interpretations  hy  the  Board  in  particular  cases.  But 
whether  there  has  been  a  violation  in  the  particular 
case  at  bar  is  one  primarily  for  the  Board  to  also  de- 
termine on  the  basis  of  facts  adduced  at  a  hearing  on 
the  question.  This  is  far  from  being  action  as  a  matter 
of  law  of  interpretation  of  an  established  regulation 
applicable  to  this  particular  case,  or  the  interpretation 
as  a  matter  of  law  of  the  wording  of  an  administrative 
order. 

A  quotation  appearing  in  the  case  of  Grace  <Sc  Co. 
V.  Civil  Aeronautics  Board  (CCA.  2nd,  1946),  154 
Fed.  (2d)  271,  well  illustrates  the  principle  involved. 
Although  on  its  facts,  this  case  is  not  directly  perti- 
nent, this  one  quotation  is  pertinent.  The  case  in- 
volved an  effort  on  the  part  of  one  set  of  stockholders 
to  require  the  Board  to  consider  alleged  unfair  prac- 
tices of  another  set.  The  Board  had  refused  to  so  act. 
The  Circuit  Court  in  ordering  the  Board  to  do  so, 
says  on  page  282: 

^^The  issue,  upon  which  such  a  shareholder's 
suit  would  depend,  would  be  whether  the  Pan 
American  Company  was  opposing  the  extension 
because  it  was  pursuing  its  owti  advantage  to  the 
prejudice  of  the  joint  interest    (''fraud''),  and 
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because  it  was  enc^as^inc:  in  some  demand  the  same 
specialized  acquaintance  with  corpmercial  aviation 
and  its  ramifications  as  a  decision  upon  the  pub- 
lic convenience  and  necessitv  of  the  extension  it- 
self.  No  court,  state  or  federal,  would  have  that 
acquaintance;  by  hypothesis  the  Board  does  have 
it,  and  the  Board  alone.  To  remove  the  decision 
from  the  Board,  not  only  duplicates  the  time  and 
labor,  but  subjects  the  result  to  the  final  deter- 
mination of  a  relatively  incompetent  tribunal; 
for,  if  the  court  should  decide  that  the  Pan  Amer- 
ican Com])any's  refusal  was  neither  oppressive, 
nor  unlawful,  there  would  be  an  end  of  this  pro- 
ceeding, and  of  No.  707.  It  might,  however,  still 
be  possible  for  the  Board  under  section  411  to 
order  the  Pan  American  Compan}^  to  ^  cease  and 
desist'  from  any  unfair  practices  in  which  the 
Board — differing  from  the  Court — might  think  it 
engaged;  but  surely  such  a  conflict  between  court 
and  Board  would  be  to  the  last  degree  undesir- 
able, regardless  of  the  possible  insufficiency  of 
the  available  remedies.  For  these  reasons  it  seems 
to  us  that  in  the  proceeding  the  Board  had  power 
to  determine,  as  between  Grace  &  Company  and 
the  Pan  American  Company,  which  should  speak 
for  Panagra.  Needless  to  say,  we  suggest  nothing 
as  to  the  proper  outcome  of  that  inquiry." 

In  its  opening  brief,  appellant  pointed  out  that  the 
rule  is  dictated  by  the  necessity  of  uniformity  of  de- 
cision, both  as  between  different  persons,  and  the  same 
person  in  different  courts,  flexibilitjj  of  decisioyi  (ad- 
mitted by  the  Board),  and  future  action  by  the  ad- 
ministi-ative   body    (admitted    in    the    lower    Court's 
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decree)  and  the  requirement  of  expert  knowledge  com- 
mented upon  above. 

On  page  27  of  the  amicus  curiae  brief  of  the  Board, 
the  statement  is  made:  ''Specifically,  the  doctrine  of 
primary  jurisdiction  applies  to  such  questions  as  the 
reasonableness  of  a  rate  or  the  fairness  of  a  rule  or 
a  practice.''  This  is  not  the  correct  criterion.  As  a 
practical  matter,  many  of  the  cases  in  which  the  rule 
is  applied  are  of  such  a  nature.  But  appellee  in  its 
brief  quotes  from  Great  Northern  R.  Co.  v.  Merchants 
Elevator  Company  (1922),  42  S.  Ct.  477,  259  TJ.  S. 
285,  66  L.  Ed.  943  (pp.  25  and  26  of  appellee's  brief) 
which  case  is  also  quoted  by  ai)pellant  (pp.  13,  14  and 
15)  and  therein  Justice  Brandeis  says : 

''But,  ordinarily,  the  determining  factor  is  not 
the  character  of  the  function,  but  the  character 
of  the  controverted  question  and  the  nature  of 
the  inquiry  necessary  for  its  solution.''  (Italics 
supplied.) 

Thus  in  this  case,  if  the  inquiry  is  one  of  involved 
fact  and  requires  expert  knowledge,  the  reason  of  the 
rule  is  there. 

Further,  Justice  Brandeis  says: 

' '  To  determine  what  rate,  rule,  or  practice  shall 
be  deemed  reasonable  for  the  future  is  a  legisla- 
tive or  administrative  function."  (Italics  sup- 
plied.) 

The  element  of  future  action  applies  with  particu- 
lar force  to  the  case  at  bar,  as  evidenced  bv  the  lower 
Court's  difficulties  with  that  very  point. 
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On  page  31  of  its  brief,  the  Board  also  refers  to  the 
Great  Northern  case  in  a  footnote.  Bnt,  taken  with 
the  preceding  context  of  the  case,  the  (juotation  aj)- 
pearing'  in  the  brief  of  tlie  Board  will  be  found  to 
apply  to  the  interpretation  of  the  wording  of  a  tariff 
as  a  matter  of  law. 

The  important  element  which  distinguishes  all  of 
the  cases  cited  by  appellee  and  the  Board  as  excep- 
tions to  the  rule  and  the  case  at  bar  is  that,  in  the 
case  at  bar,  there  must  be  an  extensive  factual  deter- 
mination to  find  if  this  particular  airline  is  in  fact 
in  violation  of  the  regulation — an  inquiry  which  most 
peculiarly  supplies  the  basic  reasons  underlying  the 
existence  of  the  rule.  The  Board  in  its  brief  has  ad- 
mitted that  there  is  no  fixed  standard.  Its  application 
to  a  particular  situation,  is  not  only  one  of  fact,  but 
one  of  flexibility  (p.  11  of  the  Board's  brief,  quoted 
supra). 

Both  appellee  and  the  Board  refer  to  an  alleged 
attitude  of  the  Board  in  sustaining  their  respective 
positions.  This  is  a  remarkably  self-serving  argument. 
It  is  respectfully  submitted  that  it  is  a  basic  judicial 
function  to  guide  the  administrative  agency  as  to  its 
proper  functions  and  duties,  if  there  has  been  a  mis- 
interpretation by  it  of  the  basic  principles  involved. 
The  contentions  of  appellant  lead  to  orderly  and  con- 
sistent administrative  operation,  and  are  i)remised 
upon  a  long  development  of  administrative  practice. 

The  Board  in  its  brief  states  that  an  application  of 
the  primary  jurisdiction  rule  and  holding  appellant 
to  be  exempt  from  Section  101(a)   and  thus  outside 
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the  provisions  of  1007(a)  insofar  as  being  subject  to 
a  suit  by  ^^a  party  in  interest''  would  nullify  the  pro- 
visions of  Section  1007(a)  (pages  6  and  25  of  the 
Board's  brief).  Such  a  statement  is  entirely  without 
foundation.  In  the  first  place,  the  case  at  bar  involves 
the  bringing  of  a  suit  ^'by  a  party  in  interest,"  only 
permitted  by  the  statute  when  there  has  been  a  viola- 
tion of  Section  401(a).  And  this  suit  is  brought  with- 
out any  recourse  to  the  Board.  The  appellant  has  been 
issued  a  Letter  of  Registration  for  operations  under 
the  regulatory  power  of  the  Board.  By  Section  416, 
appellant  is  thus  exempted  from  Section  401(a).  (See 
American  Airlines  v.  Stayidard  Airlines,  supra.)  The 
determination  of  whether  there  has  been  a  violation 
involves  administrative  discretion  after  the  hearing  of 
a  large  body  of  operational  facts,  and  the  Board  has 
a  wide  latitude  of  decision — administrative  discretion. 
To  urge  that  the  Board  is  the  proper  tribunal  in  this 
specific  situation,  does  not  in  any  way  deprive  the 
courts  of  power  to  act  after  the  decision  by  the  Board, 
to  enjoin  if  the  Letter  of  Registration  is  revoked  or 
suspended,  or  to  enforce  any  other  order  of  the  Board. 

In  Pacific  Northern  Air  Lines  v.  Alaska  Air  Lines 
(District  Court,  Alaska,  Third  Division  A4768,  de- 
cided August  7,  1948)  referred  to  and  quoted  from 
by  the  Board  in  its  brief,  there  had  been  an  order 
to  show  cause  issued  hj  the  Board,  followed  by  a 
^^ cease  and  desist"  order.  Plaintiff  then  instituted  a 
Court  proceeding  as  ^^ party  in  interest".  The  Court 
followed  the  reasoning  of  the  lower  Court  in  the 
case  at  bar  that  there  was  a  pro  tanto  violation  of 
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Section  401(a).  But  as  a  consequence  the  Court  later 
found  itself  in  trouble.  For  when  the  defendant  en- 
deavored to  show  that  its  operations  were  in  fact 
within  the  policy  of  the  exem])tion,  the  Court  was 
forced  to  refuse  consideration  of  the  defense  on  the 
basis  that  such  a  determination  tvas  within  the  pri- 
mary jurisdiction  of  the  Board,  expressing  the  very 
reasons  which  have  been  outlined  in  appellant's  briefs. 

This  is  an  excellent  ilhistration  of  the  basic  error 
of  the  lower  Court's  position.  In  accepting  jurisdic- 
tion of  a  part  of  the  case,  the  Court  was  unable  to 
consider  all  of  the  case.  Had  the  Court  recognized 
the  fundamental  primary  jurisdiction  of  the  Board, 
for  which  appellant  is  contending,  such  situations 
cannot  arise,  and  the  established  principles  of  orderly 
administrative  procedure  are  adhered  to. 

Appellant  desires  to  strongly  urge  that  the  decision 
reached  by  Judge  Kaufman  in  American  Airlines,  Inc. 
V,  Standard  Air  Lines,  Inc.  (see  supra)  (decided  Oc- 
tober 5,  1948),  expresses  the  correct  and  salutary  con- 
clusion as  to  the  contentions  made  by  appellant,  and 
that  this  Court  should  reject  the  unsound  conclusions 
reached  by  the  lower  Court  in  the  case  at  bar  and  on 
appeal  here,  and  should  also  reject  the  conclusion 
reached  by  the  lower  Court  in  the  earlier  decision  of 
Pacific  Northern  Air  Lilies  v,  Alaska  Air  Lines  (Dis- 
trict Court,  Alaska,  Third  Division,  A4768,  decided 
August  7,  1948),  referred  to  by  the  Board,  in  which 
case  the  Court  was  consideral)ly  persuaded  by  the  case 
at  bar. 
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CONCLUSION. 

For  all  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  and  order  of  the  District 
Court  was,  and  in  all  respects  is,  error,  and  appellant 
respectfully  prays  that  the  judgment  and  decree  be 
reversed,  the  writ  of  injunction  be  ordered  vacated, 
and  the  matter  remanded  with  a  direction  of  dismis- 
sal. 

Dated,  San  Francisco,  California, 
November  29,  1948. 

Sai  Chow  Dog, 
Frederick  L.  Hewitt, 
CoATEs  Lear, 

Attorneys  for  Appellant, 
Powell,  Lear  &  Gtaines, 
FoNG,  MiHO  &  Choy, 
Of  Counsel, 
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No.  11,865 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Trans-Pacific  Airlines,  Ltd. 

(a  corporation), 

Appellant, 

vs. 

Hawaiian  Airlines,  Limited 

(a  corporation). 

Appellee. 


y 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Hawaii. 

APPELLEE'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

We  respectfully  petition  the  Court  for  a  rehearing 
upon  the  following  grounds : 

1. 

That  this  Court  has  erroneously : 
(a)    Held  that  the  letter  of  registration   (R.  80) 
conferred  an  exemption  on  appellant  and  overlooked 


the  fact  that  its  issuance  was  a  routine  function  in- 
volving no  exercise  of  discretion;^ 

(b)  Failed  to  distinguish  between  regulations  of 
general  and  regulations  of  particular  applicability; 

(c)  Held  that  questions  of  appellant's  economic 
status  were  involved  in  determining  wliether  appellant 
was  exempted; 

(d)  Held  that  the  District  Court  should  have  re- 
fused to  follow  the  plain  mandate  of  Section  1007(a) 
of  the  Act  which  requires  it  to  issue  an  injunction  for 
violating  Section  401(a)  of  the  Act. 

2. 

After  submission  of  this  case  the  Civil  Aeronautics 
Board^  expressly  held  that  a  letter  of  registration  did 
not  confer  an  exemption  from  the  provisions  of  Sec- 
tion 401(a)  of  the  Act,  directly  contrary  to  the  con- 
clusion reached  by  this  Court. 

3. 

On  November  29,  1948,  the  Civil  Aeronautics 
Board  rendered  its  decision  awarding  a  certificate  of 
public  convenience  and  necessity  to  appellant  under 
Section  401(a)  of  the  Act.  The  order  authorizing  the 
issuance  of  certificate  was  signed  by  the  President 
and  made  public  on  February  17,  1949.  It  is  effective 
sixty  days  from  date.   The  decree  below  restrains  ap- 


iCAB  Regulations,  Serial  No.  394;  12  Fed.  Reg.  4247  (1947). 
2NATS  Air  Transportation  Service,  CAB  Docket  3456,  2  CCIT 
Av.L.R.  para.  21,149,  decided  Feb.  10,  1949. 


pellant's  operations  in  violation  of  Section  401(a)  of 
the  Act.    It  follows  that  the  above  cause  is  moot. 

In  these  circumstances  the  appropriate  procedure 
for  this  Court  is  to  vacate  its  judgment  entered 
March  18,  1949,  and  remand  the  case  to  the  District 
Court  with  instructions  to  dismiss  the  complaint  upon 
the  ground  that  the  case  is  moot. 

Brown  v,  Schwartz,  261  U.S.  216,  218  (1923)  ; 
Mathetts  v.  United  States,  282  U.S.  802  (1930) ; 
Heitmiiller  v.  Stokes,  256  U.S.  359  (1921)  ; 
Robertson  and  Kirkham,  Jurisdiction  of  the 
Supreme  Court  of  the  United  States,  Sections 
250,  291. 

Dated,  Honolulu,  Hawaii, 
April  1, 1949. 

Respectfully  submitted, 

J.  G-ARNER  Anthony, 
Counsel  for  Appellee 
and  Petitioner. 

Robertson,  Castle  &  Anthony, 
Of  Counsel, 


Certificate  of  Counsel. 

I  hereby  certify  that  the  foregoing  Petition  for  a 
Rehearing,  in  my  judgment,  is  well  founded  and  is  not 
interposed  for  delay. 

Dated,  Honolulu,  Hawaii, 
April  1, 1949. 

J.  Garner  Anthony, 
Counsel  for  Appellee 
and  Petitioner. 
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No.  11866 


IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Alfred  Glen  Symons, 


Appellant, 


vs. 


United  States  of  America, 


Appellee. 


BRIEF  FOR  APPELLEE. 


Statement  of  the  Case. 

The  defendant  and  appellant  herein,  Alfred  Glen 
Symons,  was  indicted  on  two  counts.  Count  One  charges 
him  with  violating  Title  26,  United  States  Code,  §2590(a) 
Count  Two  charges  the  defendant  with  violating  Title  19, 
United  States  Code,  §  1593(b).  The  date  of  the  alleged 
violation  was  on  or  about  December  6,  1947.  The  nar- 
cotics involved  consisted  of  approximately  1  pound,  3 
ounces,  327  grains  of  bulk  marihuana  and  214  marihuana 
cigarettes. 
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Statement  of  Facts. 

Appellant's  opening  brief  does  not  contain  a  true,  accu- 
rate or  fair  statement  of  the  facts.  Therefore,  for  the 
Court's  consideration  we  respectfully  submit  the  following 
statement. 

On  December  5,  1947,  two  police  officers  of  the  Man- 
hattan Beach  Police  Department,  Charles  Frederick  Grau 
and  Brent  Gray  [T.  56],*  responding  to  a  call,  made  an 
investigation  at  the  Ryan  Motel  [T.  16,  56].  At  the  re- 
quest and  with  the  permission  of  the  landlady,  they  made 
a  search  of  the  premises  [T.  20,  56,  57,  59]  and  found  in 
a  room  of  the  motel  a  package  of  Zig-Zag  cigarette  papers 
[Government's  Exhibit  2;  T.  17,  18,  53,  59,  77]  and  a 
pillow  slip  [Government's  Exhibit  3;  T.  17,  18,  21,  53, 
57]  which  contained  fragments  [Government's  Exhibit  9; 
T.  76,  77,  78]  of  marihuana  [T.  140,  141]. 

The  car  driven  by  the  occupants  of  the  room  of  the 
motel  [T.  25,  63]  was  a  Cadillac,  License  No.  8  J  813 
[T.  26,  103]  and  was  later  identified  as  the  defendant's 
car  [T.  106].  An  all-points  broadcast  was  given  by  the 
officers  to  locate  the  car  [T.  26,  63]  and  a  call  regarding 
it  was  received  from  the  El  Segundo  Police  [T.  26]. 
Police  Officers  Foster,  Grau  and  Gray  (in  the  uniform 
of  the  Manhattan  Beach  Police  Department)  accompanied 
by  Sgt.  Barr,  a  detective  of  the  Los  Angeles  Police  De- 
partment (in  plain  clothes),  proceeded  to  814  Bungalow 


*Note:    Unless   otherwise   indicated   by  the   volume   number,   all 
transcript  pages  referred  to  will  be  contained  in  Volume  II. 
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Street  in  El  Segundo,  California  [T.  28,  64,  95],  arriving 
there  sometime  between  12:30  and  1  A.  M.  [T.  28,  35, 
66,  85]. 

Sgt.  Barr  went  to  the  front  door  with  Officer  Foster 
[T.  64,  96].  Police  Officer  Grau  stationed  himself  at  the 
rear  of  the  house  [T.  27,  64].  A  conversation  took  place 
between  Sgt.  Barr  and  one  of  the  occupants  of  the  house 
[T.  64,  86,  ^7,  96].  Sgt.  Barr  stated  to  the  occupants  that 
they  were  police  officers  and  when  he  heard  sounds  which 
appeared  to  be  running  in  the  house  he  hammered  on  the 
door  three  or  four  times  and  said,  ''Open  up  the  door.  We 
are  going  to  bust  it  down"  [T.  64,  96].  At  that  moment 
Officer  Foster  went  to  the  northwest  corner  of  the  house 
to  cover  it  [T.  87]  and  Officer  Grau  in  the  rear  of  the 
house  saw  the  Venetian  blind  at  the  back  window  open  up, 
then  the  window  opened  and  he  saw  the  defendant  stand- 
ing in  the  window.  Officer  Grau  asked  the  defendant  to 
open  the  front  door  because  there  were  officers  there  [T. 
27].  The  defendant  refused  to  do  so.  Sgt.  Barr  then 
picked  up  a  flower  pot  and  tossed  it  through  the  window  in 
the  front  of  the  house  and,  reaching  through  the  hole, 
unlatched  the  window,  thereafter  entering  the  house  and 
opening  the  door  for  Officer  Foster  to  enter  [T.  96,  97]. 
The  other  officers  came  into  the  house  and  the  defendant 
and  his  brother  Raymond  were  apprehended  and  hand- 
cuffed [T.  65,  98].  A  search  of  the  house  was  made  and 
over  a  small  clothes  closet  [T.  83,  98],  in  the  attic,  with 
Officer  Foster  present,  Sgt.  Barr  found  a  brown  paper 
shopping  bag  [Government's  Exhibit  4;  T.  82,  99],  which 


was  carried  out  to  the  livingroom  where  the  defendant 
and  his  brother  were  seated,  with  the  remaining  officers 
present  [T.  91,  92].  The  shopping  bag  contained  12 
sealed  Prince  Albert  cans  [Government's  Exhibit  5;  T. 
37,  38,  83,  100],  each  can  containing  marihuana  [T.  140] ; 
a  manila  bag  containing  scotch  tape  and  cigarette  papers 
[Government's  Exhibit  6;  T.  39]  ;  a  manila  envelope  con- 
taining 199  cigarettes  [Government's  Exhibit  7;  T.  40] 
made  of  marihuana  [T.  141] ;  and  an  envelope  containing 
14  cigarettes  [Government's  Exhibit  8;  T.  41]  made  of 
marihuana  [T.  141]. 

Detective  Sgt.  Barr,  at  approximately  2  o'clock,  phoned 
from  814  Bungalow  Street,  in  the  defendant's  presence, 
to  the  Federal  Building  in  Los  Angeles  and  obtained  the 
residence  telephone  number  of  Federal  Narcotic  Agent 
Craig.  He  called  Craig  and  explained  the  circumstances 
and  who  he  had  in  custody,  and  asked  him  to  come  on  out 
[T.  104,  105,  110,  187]. 

(It  was  stipulated  between  defendant's  counsel  and  Gov- 
ernment's counsel  that  William  J.  Craig  is  an  employee  of 
the  Federal  Narcotics  Bureau  of  the  Treasury  Department, 
the  agent  in  charge,  and  that  he  received  a  phone  call  from 
Detective  Sgt.  Barr  of  the  Los  Angeles  Police  Department 
and  that  Theodore  J.  Heine  is  another  Federal  Narcotic 
Agent). 

Craig  and  Heine  arrived  at  814  Bungalow  Street,  El 
Segundo,  between  3:30  and  4  o'clock  A.M.  [T.  43,  90, 
105,  112,  124].  Craig  knocked  on  the  door  and  they  were 
admitted  by  Detective  Sgt.  Barr  [T.  44,  112,  120].     The 
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police  officers  then  turned  over  to  Narcotic  Agent  Craig 
and  Narcotic  Agent  Heine  the  Government  Exhibits  [T. 
75,  107,  110,  111,  120,  122,  136]. 

The  poHce  officers  and  narcotic  agents  then  left  the 
residence  at  814  Bungalow  Street  and  proceeded  to  the 
Manhattan  Beach  Police  Station  with  the  defendant  and 
his  two  brothers  [T.  46,  76,  108,  115],  the  second  brother 
having  arrived  at  814  Bungalow  Street  during  the  interim 
that  the  police  officers  were  awaiting  the  arrival  of  Craig 
and  Heine  [T.  106,  198]. 

Narcotic  Agents  Craig  and  Heine  thereafter  proceeded 
from  the  Manhattan  Beach  Police  Station  with  the  three 
brothers  in  custody,  and  the  marihuana,  to  the  Federal 
Building  in  Los  Angeles  [T.  136,  200,  203]. 

Narcotic  Agent  Craig  had  several  conversations  with 
the  defendant  [T.  123] ;  one  when  he  first  arrived  at  814 
Bungalow  Street,  which  was  very  brief  [T.  124] ;  the 
second,  at  Manhattan  Beach  Police  Station  for  approxi- 
mately 15  or  20  minutes  [T.  128]  ;  and  the  third  was  at  the 
office  of  the  Bureau  of  Narcotics  in  the  Federal  Building 
at  Los  Angeles  [T.  129].  The  defendant  admitted  own- 
ership of  the  marihuana  [T.  133,  134,  190].  The  two 
brothers  of  the  defendant  were  released  [T.  134]  and  the 
defendant  was  booked  in  jail  [T.  137].  The  defendant 
was  not  struck  nor  threatened  by  the  police  officers  nor  by 
the  narcotic  agents  [T.  176,  178,  181,  183,  184,  185,  188, 
193,  199,  200,  202,  203,  206,  207,  208,  209]. 


ARGUMENT. 

I. 

Provision  of  the  Fourth  Amendment  Forbidding  Un- 
reasonable Searches  and  Seizures  Is  a  Limitation 
on  Government  Agencies  and  Officers  and  Is  Not 
Directed  to  Misconduct  of  State  Officers. 

The  evidence  discloses  that,  after  being  placed  under 
arrest  by  the  State  officers  in  his  home  on  December  6, 
1947,  the  defendant  was  turned  over  to  the  custody  of  the 
Federal  officers,  with  the  narcotics  seized  at  the  time  of 
his  arrest,  and  was  thereafter  indicted  on  December  17, 
1947.  Appellant's  attorney  filed  a  timely  motion  on  Janu- 
ary 29,  1948,  to  suppress  the  evidence  [Vol.  I,  T.  5,  6,  7], 
supported  by  the  affidavit  of  the  defendant  [Vol.  I,  T.  10], 
wherein  the  appellant  swears  that  the  police  officers  break- 
ing into  the  premises  were  representing  Federal  Govern- 
ment. Thereafter,  on  February  2,  1948,  the  Government 
filed  its  motion  in  opposition  to  the  defendant's  motion  to 
suppress  evidence  which  was  supported  by  the  affidavit  of 
Detective  A.  M.  Barr  of  the  Los  Angeles  Police  Depart- 
ment [Vol.  I,  T.  14],  one  of  the  police  officers  who  broke 
into  the  defendant's  premises  and  arrested  him,  along  with 
affidavits  of  William  C.  Craig  [Vol.  I,  T.  18]  and  Theo- 
dore J.  Heine  [Vol.  I,  T.  22],  narcotic  agents  of  the 
Bureau  of  Narcotics,  United  States  Treasury  Depart- 
ment. Barr  in  his  affidavit  states  that  neither  the  police 
officers  of  Manhattan  Beach  or  Barr  himself  represented 
the  Federal  Government  and  had  identified  themselves, 
after  entering  the  house,  as  police  officers  of  the  Los  An- 
geles Police  Department  and  the  Manhattan  Beach  Police 
Department;  that  prior  to  the  arrest  and  seizure  of  the 
evidence  no  knowledge  of  the  arrest  was  had  or  given 
agents  of  the  Federal  Bureau;  and  that  the  first  informa- 
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tion  received  by  Narcotic  Agents  Craig  and  Heine  con- 
cerning the  arrest  of  the  defendant  and  the  seizure  of  the 
narcotics  was  two  hours  after  the  arrest  had  taken  place. 
This  was  further  supported  by  affidavits  of  Narcotic 
Agents  Craig  [Vol.  I,  T.  18]  and  Heine  [Vol.  I,  T.  20]. 
Defendant's  motion  to  suppress  the  evidence,  after  hear- 
ing and  argument,  was  denied  [T.  6]. 

Counsel's  first  argument  (paragraph  1,  page  7)  fails 
completely  because  it  is  based  upon  the  false  premise  that 
the  State  officers  acted  as  Federal  agents  and  in  cooperation 
with  the  Federal  officers.  The  record  in  no  way  supports 
such  a  conclusion  and,  as  a  result,  appellant's  contention 
(page  7)  is  wholly  without  merit  and  falls  on  its  own 
weight. 

The  trial  court  found  on  uncontradicted  evidence  that 
the  narcotic  agents  did  not  act  in  concert  with  the  Man- 
hattan police  officers  or  the  Los  Angeles  police  officers. 
The  arrest  and  entry  into  the  premises  at  814  Bungalow 
Street  by  the  State  officers  occurred  between  the  hours  of 
12:30  and  1  A.  M.  and  thereafter  the  narcotics  were  found. 
The  first  knowledge  the  narcotic  agents  had  of  the  arrest 
of  the  defendant  and  the  seizure  of  the  narcotics  was 
subsequent  to  the  telephone  call  to  the  Federal  Building 
at  2  A.  M.  of  the  same  morning  by  a  Los  Angeles  police 
detective,  Sgt.  Barr.  Indicative  of  the  lack  of  knowledge 
is  the  fact  that  Detective  Sgt.  Barr  did  not  have  Narcotic 
Agent  Craig's  telephone  number  and  talked  to  the  operator 
in  the  Federal  Building  in  Los  Angeles,  telling  her  of  the 
urgent  need  to  get  in  touch  with  Craig.     Thereafter,  the 


operator  called  Detective  Sgt.  Barr  and  gave  him  Narcotic 
Agent  Craig's  residence  telephone  number.  After  Barr's 
call,  Narcotic  Agents  Craig  and  Heine  arrived  at  814 
Bimgalov^  Street  at  3:15  A.  M.,  knocked  on  the  door  and 
then  v^ere  admitted  by  Detective  Sgt.  Barr.  Whereupon, 
the  defendant  and  the  narcotics  were  turned  over  to  the 
narcotic  agents. 

The  facts  and  circumstances  leading  to  the  arrest  of  the 
defendant  and  the  seizure  of  the  narcotics  by  the  State 
officers  do  in  themselves  indicate  that  the  State  officers  v^ere 
acting  ''on  their  own" — the  answer  to  the  call  from  the 
Ryan  Motel  and  the  search  of  the  premises  made  at  the 
request  of  the  landlady,  wherein  Government's  Exhibits 
2,  3  and  9  were  found,  was  a  routine  Manhattan  Beach 
police  call;  the  all-points  radio  broadcast  given  by  the 
officers  of  the  Manhattan  Beach  police  officers  in  an  at- 
tempt to  locate  the  defendant's  car;  the  locating  of  the  car 
by  the  El  Segundo  police  at  814  Bungalow  Street;  the 
arrival  of  Detective  Sgt.  Barr  of  the  Los  Angeles  Police 
Department  in  response  to  a  call  from  the  Manhattan 
Beach  Police  Department;  the  arrest  of  the  defendant  and 
the  seizure  of  the  narcotics — all  show  a  chain  of  events 
unplanned,  leading  up  to  the  arrest  of  the  defendant  and 
the  seizure  of  the  narcotics  by  the  police  officers,  with  a 
complete  lack  of  knowledge  of  the  events  on  the  part  of 
the  Federal  narcotic  agents. 

It  is  well  settled  law  that  the  protection  of  the  Fourth 
Amendment  extends  to  all  equally  and,  when  properly 
invoked,  the  Fifth  Amendment  protects  every  person  from 
incrimination  by  the  use  of  evidence  obtained  through 
search  and  seizure  made  in  violation  of  his  rights  under 
the  Fourth  Amendment.     The  prohibition  applies  onlv  to 
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the  National  Government  and  its  agencies  and  does  not 
reach  out  to  alleged  misconduct  of  individual  State  officers. 

Weeks  V.  United  States,  232  U.  S.  383,  34  S.  Ct. 
341,  58  L.  Ed.  652; 

Edgmon  v.  United  States,  87  F.  2d  13,  15; 

Boyd  V.  United  States,  116  U.  S.  616;  29  L.  Ed. 
746,  6  S.  Ct.  524; 

Burdeau  v.  McDowell,  256  U.  S.  465,  41   S.  Ct. 
574,  65  L.  Ed.  1048,  13  A.  L.  R.  1159; 

Aldridge  v.  United  States,  67  F.  2d  956; 

Schroeder  v.  United  States,  7  F.  2d  60; 

Twining  v.  New  Jersey,  211  U.  S.  78,  29  S.  Ct.  14, 
53  L.  Ed.  97; 

Rettich  V.  United  States,  84  F.  2d  118. 

"Evidence  secured  through  unlawful  search  and 
seizure  by  the  state  officers  not  acting  directly  or  in- 
directly in  behalf  of  the  United  States,  is  admissible 
in  a  prosecution  in  the  national  courts." 

Edgmon  v.  United  States,  supra; 

Burdeau  v.  McDowell,  supra; 

Aldridge  v.  United  States,  supra; 

Derskov  v.  United  States,  4  F.  2d  540; 

Miller  v.  United  States,  50  F.  2d  505 ; 

Schroeder  v.  United  States,  supra. 

In  Grice  v.  United  States  (146  F.  2d  849),  the  Court 
said: 

"One  case  arose  out  of  a  seizure  of  coupons  made 
at  or  near  Fayetteville,  N.  C,  when  the  car  in  which 
defendant  was  riding  was  stopped  by  state  officers, 
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who  were  engaged  in  checking  automobiles  for  motor 
vehicle  violations.  In  the  course  of  a  search  con- 
ducted by  the  state  officers  the  counterfeit  coupons 
were  discovered  in  defendant's  pocketbook.  There  is 
nothing  in  the  record  to  indicate  that  the  state  officers 
were  acting  in  cooperation  with  the  Federal  authori- 
ties or  that  the  latter  had  anything  whatever  to  do 
with  the  stopping  of  defendant's  car  or  the  search  of 
his  pocketbook.  This  being  true,  there  was  no  error 
in  admitting  the  coupons  in  evidence  in  a  federal 
prosecution." 

Feldman  v.  United  States,  322  U.  S.  487,  492,  64 
S.  Ct.  1082; 

Gambino  v.  United  States,  275  U.  S.  310,  317,  48 
S.  Ct.  137,  72  L.  Ed.  293,  52  A.  L.  R.  1381 ; 

Byars  v.  United  States,  273  U.  S.  28,  33,  47  S.  Ct. 
248,  71  L.  Ed  520; 

Burdeau  v.  McDowell,  supra; 

Silverthorne  Lumber  Co.  v.  United  States,  251  U. 
S.  385,  392,  40  S.  Ct.  182,  64  L.  Ed.  319,  24 
A.  L.  R.  1426. 

In  United  States  v.  Ditiguid  (146  F.  2d  848)  : 

''The  court  found  on  uncontradicted  evidence  that 
the  federal  agents  did  not  act  in  concert  with  the 
police  officers  and  that  the  federal  officers  knew  noth- 
ing about  the  raid  until  it  had  been  made.  This  is 
enough  to  establish  those  facts.  United  States  v. 
Nardone,  2  Cir.,  127  F.  (2d)  521.  It  follows  that 
whether  the  search  and  seizure  by  the  police  was  law- 
ful or  not  the  evidence  was  admissible  against  the 
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appellant.  Burdeau  v.  McDowell,  supra.  When 
federal  officers  are  not  guilty  of  misconduct,  evidence 
will  not  be  suppressed  merely  because  it  was  unlaw- 
fully seized  by  the  police  before  the  federal  officers 
took  possession  of  it.  Miller  v.  United  States,  3  Cir., 
50  R   (2d)   505." 

The  cases  cited  by  the  appellant  in  an  attempt  to  sustain 
his  position,  which  are  palpably  unsound,  are  distinguish- 
able from  the  case  at  bar  in  the  following  respects.  In 
United  States  v,  Di  Re  (332  U.  S.  581,  92  L.  Ed  (No.  6) 
281),  the  search  and  seizure  made  by  the  State  officers  was 
in  conjunction  with  a  Federal  officer  who  did  not  have 
power  to  arrest,  and  the  state  officer  arresting  Di  Re  ar- 
rested him  without  a  warrant  for  the  commission  of  a 
misdemeanor  not  committed  in  the  presence  of  the  arrest- 
ing officer  in  violation  of  the  New  York  Penal  Code.  Like- 
wise, in  United  States  v.  Anne  Johnson  (333  U.  S.  10,  92 
L.  Ed.  (No.  8)  323),  a  Federal  officer  was  involved  in  the 
arrest  and  acted  in  conjunction  with  the  State  officers.  The 
opinion  in  the  case  of  Trupiano  et  al.  v.  United  States  (de- 
cided June  14,  1948,  No.  427,  Oct.  Term  1947,  16  L.  W. 
4589),  discloses  that  the  search  and  seizure  without  a  war- 
rant was  conducted  wholly  by  agents  of  the  Federal  Gov- 
ernment. In  the  present  case  neither  Narcotic  Agent  Craig 
nor  Narcotic  Agent  Heine  participated  in  the  search  of  the 
home  of  the  defendant.  It  is  therefore  submitted  that  the 
right  of  Federal  Government  cannot  be  questioned  in 
availing  itself  of  evidence  improperly  seized  by  State  offi- 
cers operating  entirely  upon  their  own. 
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II. 
The   Arrest  of   the   Defendant   Did   Not   Violate   the 
Fourth  and  Fifth  Amendments  to  the  Constitution 
of  the  United  States. 

In  both  the  Byars  and  Di  Re  cases  cited  by  the  appellant 
to  sustain  his  position,  the  arrests  were  made  in  conjunc- 
tion with  an  illegal  search  and  seizure  wherein  Federal 
agents  participated.  The  record  shows  this  is  not  so  in 
the  case  at  bar. 

The  principles  of  the  common  law  govern  and  define 
when  an  arrest  without  a  warrant  may  be  made  for  an 
offense  against  the  United  States.  The  police  officers  of 
the  Federal  Government  are  the  Marshals  and  their  depu- 
ties/ the  members  of  the  Division  of  Investigation  of  the 
Department  of  Justice/  the  special  agents  attached  to  The 
Customs  Investigation  Unit,  The  Customs  Patrol,  The 
Coast  Guard,  The  Bureau  of  Narcotics,  The  Alcohol  Tax 
Unit  Enforcement  Division,  The  Secret  Service,  The 
Bureau  of  Internal  Revenue  Intelligence  Unit,  The  Post 
Office  Inspectors,  and  The  Immigration  Border  Patrol  of 
the  Labor  Department. 

Carroll  v.  United  States,  267  U.  S.  132,  69  L.  Ed. 
543,  45  S.  Ct.  280. 

It  is  well  settled  that  an  officer  or  private  person  may 
arrest  a  person  for  a  misdemeanor  without  a  warrant  only 
when  the  misdemeanor  has  been  committed  in  his  presence ; 
they  may  likewise  without  a  warrant  arrest  a  person  who 
has  in  fact  committed  a  felony;  and  a  police  officer  only 


128  U.  S.  C.  §§503,  504. 
25  U.  S.  C,  §300A. 
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may  arrest  without  a  warrant  a  person  believed  by  him 
upon  reasonable  cause  to  have  been  guilty  of  a  felony. 

Carroll  v.  United  States,  supra; 

KurtB  V.  Moffitt,  115  U.  S.  487,  29  L.  Ed.  458,  6 
S.  Ct.  148; 

Elk  V.  United  States,  17  U.  S.  529,  44  L.  Ed.  874, 
20  S.  Ct.  729; 

5  U.  S.  C.  §300A. 

Assuming  for  the  sake  of  argument  only,  but  certainly 
not  conceding  that  the  arrest  of  the  defendant  by  the  State 
officers  was  not  valid,  the  following  quare  would  arise, 
did  it  affect  the  arrest  of  the  defendant  made  by  Federal 
Narcotic  Agents  Craig  and  Heine?  Upon  receipt  of  the 
telephone  call  from  Sgt.  Barr  on  the  morning  of  the  arrest 
there  was  no  question  in  the  minds  of  the  narcotic 
agents  that  a  felony  had  been  committed  by  the  defend- 
ant by  reason  of  his  possession  of  the  narcotics  in 
violation  of  a  Federal  Act  (Title  26,  U.  S.  C.  §2593 (a).) 
In  view  of  their  direct  knowledge  that  the  defendant  pos- 
sessed narcotics,  the  narcotic  agents  not  only  had  prob- 
able cause  to  believe  that  a  felony  had  been  committed  by 
the  defendant  but  had  actual  knowledge  of  its  commission 
from  the  information  given  Narcotic  Agent  Craig  by  Sgt. 
Barr  over  the  telephone. 

The  appellant  proceeds  on  the  theory  that  the  Govern- 
ment must  sustain  the  validity  of  the  arrest  by  the  State 
officers.  This  is  not  necessary.  Incidentally,  however,  the 
validity  of  the  arrest  by  the  State  officers  can  be  sustained. 
The  police  officers  were  members  of  the  Manhattan  Beach 
police  force  and  the  Los  Angeles  police  force,  and  arrest 
of  the  defendant  and  seizure  of  the  narcotics  occurred  in 
the  City  of  El  Segundo.    Whether  or  not  the  State  officers 
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acted  in  the  capacity  of  peace  officers  or  as  private  persons 
is  not  material  to  our  argument  as  both  have  the  same 
rights  in  making  arrests  under  §836^  of  the  Cahfornia 
Penal  Code  (Arrest  by  peace  officers,  paragraphs  2  and 
3)  and  §837^  of  the  Cahfornia  Penal  Code  (Arrest  of 
private  persons,  paragraphs  2  and  3),  with  the  peace  offi- 
cers having  additional  rights  with  respect  to  an  arrest  for 
a  felony  at  night,  under  paragraph  5  of  §836.  The  find- 
ing of  the  fragments  of  marihuana  at  the  Ryan  Motel  by 
the  police  officers  gave  them  reasonable  cause  to  believe 
that  a  felony  had  been  committed  (i.  e.,  possession  of  mari- 
huana) and  was  being  committed.  The  obtaining  of  the 
license  number  of  the  defendant's  car  and  the  tracing  of 
the  car  to  the  defendant's  address  at  814  Bungalow  Street, 
El  Segundo,  logically  supports  the  position  of  the  police 
officers  that  they  had  probable  cause  to  believe  that  the 
defendant  had  committed  and  was  committing  a  felony 
in  possessing  the  narcotics. 

Section  844  of  the  California  Penal  Code  reads : 

"Arrests,  entries  for.    To  make  an  arrest,  a  private 
person,  if  the  offense  be  a  felony,  and  in  all  cases  a 


^§836.  Arrest  by  peace  officers.  A  peace  officer  may  make  an 
arrest  in  obedience  to  a  warrant  delivered  to  him,  or  may,  without 
a  warrant,  arrest  a  person :  1 .  For  a  public  offense  committed  or 
attempted  in  his  presence.  2.  When  a  person  arrested  has  com- 
mitted a  felony,  although  not  in  his  presence.  3.  When  a  felony 
has  been  in  fact  committed  and  he  has  reasonable  cause  for  believ- 
ing the  person  arrested  to  have  committed  it.  4.  On  a  charge 
made,  upon  a  reasonable  cause,  of  the  commission  of  a  felony  by 
the  party  arrested.  5.  At  night,  when  there  is  a  reasonable  cause 
to  believe  that  he  has  committed  a  felony. 

^§837.  Arrest  of  private  persons.  A  private  person  may  arrest 
another :  1 .  For  a  public  offense  committed  or  attempted  in  his 
presence.  2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence.  3.  When  a  felony  has  been  in  fact 
committed,  and  he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 
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peace  officer,  may  break  open  the  door  or  window  of 
the  house  in  which  the  person  to  be  arrested  is,  or  in 
which  they  have  reasonable  grounds  for  beHeving  him 
to  be,  after  having  demanded  admittance  and  ex- 
plained the  purpose  for  which  admittance  is  desired." 

Before  breaking  into  the  house  Detective  Sgt.  Barr 
knocked  on  the  door  several  times  and  talked  with  a  per- 
son inside.  Sgt.  Barr  stated  that  they  were  police  officers, 
requested  admission,  and  informed  the  occupants  that  un- 
less they  opened  the  door  he  would  break  in.  Then,  after 
hearing  what  sounded  like  persons  running  in  the  house, 
he  again  demanded  admittance  and  waited  approximately 
30  seconds  after  that  before  breaking  in  the  window  to 
open  the  door. 

Appellant  raises  the  further  point  that  the  police  officers 
in  making  the  arrest  failed  to  inform  the  defendant  of 
their  intention  to  arrest  him,  of  the  cause  of  the  arrest, 
and  of  their  authority  to  make  it,  overlooking  the  excep- 
tions set  out  in  §841^  of  the  California  Penal  Code  that 
such  is  not  necessary  when  the  person  to  be  arrested  is 
actually  engaged  in  the  commission  of  or  an  attempt  to 
commit  an  offense,  such  as  the  defendant  in  this  case  was 
doing  in  possessing  narcotics. 


^§841.  Arrest,  how  made.  The  person  making  the  arrest  must 
inform  the  person  to  be  arrested  of  the  intention  to  arrest  him,  of 
the  cause  of  arrest,  and  the  authority  to  make  it,  except  when  the 
person  to  be  arrested  is  actually  engaged  in  the  commission  of  or 
an  attempt  to  commit  an  offense,  or  is  pursued  immediately  after  its 
commission,  or  after  an  escape. 
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HI. 

The  Trial  Court  Did  Not  Err  in  the  Admission  of  the 

Statements  of  the  Defendant. 

"It  is  not  essential  to  the  admissibility  of  a  confes- 
sion that  it  should  appear  that  the  person  was  warned 
that  what  he  said  would  be  used  against  him,  but  on 
the  contrary,  if  the  confession  was  voluntary  it  is 
sufficient  though  it  appears  that  he  was  not  so 
warned." 

Powers  V.  United  States,  223  U.  S.  303; 

Hardy  v.  United  States,  186  U.  S.  224; 

Bram  v.  United  States,  168  U.  S.  532; 

Wilson  V.  United  States,  162  U.  S.  613; 

Pierce  v.  United  States,  160  U.  S.  355; 

Sparf  and  Hanson  v.  United  States,  156  U.  S.  51. 

The  testimony  at  the  time  of  the  trial  showed  that  Nar- 
cotic Agent  Craig  had  three  conversations  with  the  de- 
fendant on  the  morning  of  the  arrest.  The  first  was  a 
brief  conversation  lasting  two  or  three  minutes  at  814 
Bungalow  Street  [T.  127,  128],  a  second  conversation, 
for  ten  or  fifteen  minutes  was  had  at  the  police  station  at 
Manhattan  Beach  [T.  128,  129]  and  a  third  conversation 
occurred  in  the  Federal  Building  at  Los  Angeles  [T.  131]. 
Agent  Craig  testified  regarding  the  third  conversation  as 
follows : 

A.  I  asked  Agent  Heine  to  bring  the  defendant 
into  my  office.  They  came  in  together.  And  at  that 
time  I  told  him  that  I  intended  to  release  his  brothers 
and  prefer  no  charges  against  them. 

And  I  then  asked  him  if  he  had  anything  to  say 
about  the  marihuana.     He  replied,  "It  is  mine." 
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I  then  told  him  I  was  taking  his  brothers  back  to 
Manhattan  Beach  and  that  Agent  Heine  would  take 
him  to  the  County  jail. 

Q.  After  that  did  you  have  any  further  conversa- 
tion with  him?  A.  On  two  occasions  during  the 
month  of  January  1948. 

Q.     Who  was  present?     A.     Agent  Heine. 
Q.     Was  the  defendant  present?     A.     He  was. 
Q.     Where  did  they  take  place?     A.     In  the  Nar- 
cotic office. 

The  defendant  stated  he  had  purchased  the  mari- 
huana seized  in  this  case  from  a  man  known  as 
Chungo  who  lived  on  the  east  side  of  Los  Angeles. 
And  he  stated  he  was  willing  to  assist  the  Narcotic 
Bureau  in  apprehending  him. 

This  last  statement,  in  January  1948,  was  made  over  a 
month  subsequent  to  the  filing  of  the  indictment  and  the 
defendant's  arraignment  before  a  Commissioner.  It 
logically  follows  that  the  defendant,  having  made  this 
statement  voluntarily  in  the  Narcotic  office  in  January  of 
1948,  made  his  admission  of  the  ownership  of  the  mari- 
huana on  the  morning  of  the  arrest  freely  and  voluntarily. 
As  a  matter  of  fact,  the  testimony  of  Agent  Craig  indi- 
cates clearly  that  he  had  told  the  defendant  that  he  was 
going  to  release  his  two  brothers  prior  to  the  defendant's 
admission  of  ownership  of  the  marihuana  [T.  133]. 

When  called  on  rebuttal,  the  State  officers  and  the  nar- 
cotic agents  testified  that  the  defendant  was  not  struck 
nor  threatened  at  any  time  [T.  176]. 
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The  admissibility  of  such  evidence  was  a  question  for 
the  trial  court  to  determine  in  the  exercise  of  sound  dis- 
cretion. 

Hopt  V.  Utah,  110  U.  S.  574,  583,  4  S.  Ct.  202,  28 
L.  Ed.  262. 

In  Hopt  V.  Utah,  supra,  the  Supreme  Court  of  the 
United  States,  on  page  584  (4  S.  Ct.  207),  concerning 
the  confessions  of  an  accused,  said: 

''A  confession  if  freely  and  voluntarily  made,  is 
evidence  of  the  most  satisfactory  character.  Such  a 
confession,  said  Eyre,  C.  B.,  1  Leach  263,  'is  de- 
serving of  the  highest  credit,  because  it  is  presumed 
to  flow  from  the  strongest  sense  of  guilt,  and  there- 
fore it  is  admitted  as  proof  of  the  crime  to  which  it 
refers.'  Elementary  writers  of  authority  concur  in 
saying  that,  while  from  the  very  nature  of  such  evi- 
dence it  may  be  subjected  to  careful  scrutiny  and  re- 
ceived with  great  caution,  a  deliberate,  voluntary  con- 
fession of  guilt  is  among  the  most  effectual  proofs 
in  the  law,  and  constitutes  the  strongest  evidence 
against  the  party  making  it  that  can  be  given  of  the 
facts  stated  in  such  confession" — citing  1  Greenleaf, 
Ev.  §215;  1  Archbald,  Cr.  PI.  125;  1  Phillips',  Ev. 
533,  534;  Starkie,  Ev.  73. 

The  trial  court  determined  that  the  statements  and  ad- 
missions made  by  the  defendant  were  free  and  voluntary 
and  we  submit  the  evidence  bears  out  the  fact  that  the 
trial  court  ruling  was  correct. 
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IV. 

The  Evidence  Was  Sufficient  to  Support  the  Convic- 
tion Upon  Count  One  of  the  Indictment. 

The  defendant  was  found  guilty  on  both  counts  of  the 
indictment  and  sentence  was  imposed  upon  him  the  18th 
day  of  February,  1948,  whereby  he  was  given  two  years 
on  each  of  the  counts,  to  be  served  concurrently.  The 
Government  will  therefore  not  attempt  to  sustain  its  posi- 
tion on  the  second  count  and  will  admit  error,  as  such 
error  will  not  affect  the  sentence  given  under  the  first 
count. 

In  compliance  with  §2593  of  Title  26,  U.  S.  C.  A.,^  the 
violation  of  which  the  defendant  was  found  guilty,  the 
Deputy  Collector  served  upon  the  defendant  a  notice  and 
demand  [Government's  Exhibit  1]  for  the  defendant  to 
produce  the  order  form  required  by  §2592 ( a ).^  And  the 
defendant's  failure  to  produce  the  order  form  so  required 


^§2593.  Unlawful  possession,  (a)  Persons  in  general.  It 
shall  be  unlawful  for  any  person  who  is  a  transferee  required  to 
pay  the  transfer  tax  imposed  by  section  2590(a)  to  acquire  or 
otherwise  obtain  any  marihuana  without  having  paid  such  tax ;  and 
proof  that  any  person  shald  have  had  in  his  possession  any  mari- 
huana and  shall  have  failed,  after  reasonable  notice  and  demand  by 
the  collector,  to  produce  the  order  form  required  by  section  2591  to 
be  retained  by  him,  shall  be  presumptive  evidence  of  guilt  under 
this  section  and  of  liability  for  the  tax  imposed  by  section  2590(a). 

^§2591.  Order  forms,  (a)  General  requirement.  It  shall  be  un- 
lawful for  any  person,  whether  or  not  required  to  pay  a  special 
tax  and  register  under  sections  3230  and  3231,  to  transfer  mari- 
huana, except  in  pursuance  of  a  written  order  of  the  person  to 
whom  such  marihuana  is  transferred,  on  a  form  to  be  issued  in 
blank  for  that  purpose  by  the  Secretary. 
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IS  presumptive  evidence  of  his  guilt  under  this  section  and 
of  liabiHty  for  the  tax  imposed  by  §2590(a).^ 

The  Deputy  Collector,  in  fact,  testified  that"  prior  to 
serving  the  notice  and  demand  upon  the  defendant  he  had 
made  a  search  of  the  records  required  to  be  preserved 
under  the  provisions  of  §2591  and  section  3233  of  Title 
26,  U.  S.  C.  A.,*  and  found  no  record  of  the  defendant 
having  filed  a  registration  card  as  a  dealer  in  narcotics. 

It  is  therefore  submitted  that  the  defendant  did  not 
rebut  the  presumption  of  the  evidence  of  guilt  under 
§2593,  Title  26,  U.  S.  C.  A.  and  the  evidence  was  suffi- 
cient to  sustain  Count  One  of  the  indictment. 


^§2590.  Tax.  (a)  Rate.  There  shall  be  levied,  collected,  and 
paid  upon  all  transfers  of  marihuana  which  are  required  by  section 
2591  to  be  carried  out  in  pursuance  of  written  order  forms  taxes 
at  the  following  rates :  ( 1 )  Transfer  to  special  taxpayers.  Upon 
each  transfer  to  any  person  who  has  paid  the  special  tax  and  regis- 
tered under  sections  3230  and  3231,  $1  per  ounce  of  marihuana  or 
fraction  thereof.  (2)  Transfers  to  others.  Upon  each  transfer  to 
any  person  who  has  paid  the  special  tax  registered  under  sections 
3230  and  3231,  $100  per  ounce  of  marihuana  or  fraction  thereof. 

^§3233.  Returns,  (a)  Registrants.  Any  person  who  shall  be 
registered  under  the  provisions  of  section  3231  in  any  internal- 
revenue  district  shall,  whenever  required  so  to  do  by  the  collector 
of  the  district,  render  to  the  collector  a  true  and  correct  statement 
or  return,  verified  by  affidavits,  setting  forth  the  quantity  of  mari- 
huana received  or  harvested  by  him  during  such  period  immediately 
preceding  the  demand  of  the  collector,  not  exceeding  three  months, 
as  the  said  collector  may  fix  and  determine.  If  such  person  is  not 
solely  a  producer,  he  shall  set  forth  in  such  statement  or  return  the 
names  of  the  persons  from  whom  said  marihuana  was  received,  the 
quantity  in  each  instance  received  from  such  persons,  and  the  date 
when  received. 
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Conclusion. 

In  conclusion,  respondent  respectfully  submits  that  none 
of  the  evidence  offered  and  admitted  by  the  trial  court  for 
the  prosecution  was  obtained  in  violation  of  the  Fourth 
and  Fifth  Amendments  of  the  Constitution  of  the  United 
States,  or  any  other  law;  that  all  evidence  had  been  or- 
iginally secured  by  the  State  officers  who  neither  acted  as, 
nor  in  conjunction  with,  the  Federal  Narcotic  Agents. 
We  further  urge  that  the  arrest  of  the  defendant  was  legal 
and  accomplished  in  accordance  with  the  laws  of  the  United 
States  and  the  State  of  California. 

The  evidence  discloses  that  the  statements  of  the  de- 
fendant containing  admissions  were  free  and  voluntary 
and  that  they  were  properly  admitted  against  the  defend- 
ant. 

As  to  the  verdict,  although  we  confess  error  to  the  Sec- 
ond Count,  we  submit  with  equal  force  that  the  evidence 
was  more  than  sufficient  to  support  the  conviction  of  the 
defendant  upon  Count  One  and  that  the  conviction  on  said 
count  should  stand. 

For  the  reasons  set  forth  we  pray  that  judgment  on 
Count  One  be  sustained. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 

Norman  W.  Neukom, 

Assistant  U.  S.  Attorney, 

Cameron  L.  Lillie, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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Thelma  Tipton,  et  al.  vs. 

In  the  District  Court  of  the  United  States  for  the 

Southern  District  of  Cahfornia 

Central  Division 

No.  6343-Y 


THELMA  TIPTON,  et  al., 


Plaintiflfs, 


vs. 

BEARL  SPROTT  COMPANY,  INC.,  a  corporation, 
BEARL  SPROTT,  individually  and  d/b/a  BEARL 
SPROTT,  DOE  I,  DOE  II,  DOE  III, 

Defendants. 

THIRD  AMENDED  COMPLAINT 

Come  now  the  plaintiffs,  and  each  of  them,  and  com- 
plain against  the  defendants,  and  each  of  them,  and  al- 
lege as  follows : 

I. 

Plaintiffs  are  all  residents  of  and  citizens  of  the  County 
of  Los  Angeles,  State  of  California. 

IL 

Plaintiffs  are  informed  and  believe  and  therefore  allege 
that  defendant  Bearl  Sprott  Company,  Inc.,  a  corpora- 
tion, is  authorized  to  and  is  doing  business  under  the 
laws  of  the  State  of  California,  with  its  principal  place 
of  business  in  the  City  of  Torrance,  County  of  Los  An- 
geles, State  of  California.  Said  defendant  owns,  main- 
tains and  operates  an  in-plant  cafeteria  in  Torrance,  Cali- 
fornia, for  in-plant  feeding  of  employees  of  the  Columbia 
Steel  Company  at  Torrance,  which  said  company  is  en- 
gaged in  the  manufacture  and  distribution  of  steel 
products.   [24] 
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Plaintiffs  and  each  of  them  are  employees  of  said  de- 
fendant at  said  plant  in  Torrance,  California. 

III. 

At  all  times  mentioned  herein,  prior  to  January  1, 
1946,  plaintiffs  are  informed  and  believe,  and  therefore 
allege,  that  defendant  Bearl  Sprott,  individually  owned, 
operated  and  maintained  said  cafeteria  for  in-plant  feed- 
ing at  the  Columbia  Steel  Company  plant  in  Torrance, 
California;  that  Bearl  Sprott  Company,  Inc.,  a  corpora- 
tion, is  the  successor  to  Bearl  Sprott  and  has  assumed 
all  the  assets  and  liabilities  of  said  Bearl  Sprott. 

IV. 

The  jurisdiction  of  this  Court  arises  under  28  U.  S.  C, 
Section  41(a),  giving  this  Court  jurisdiction  "of  all  suits 
and  proceedings  arising  under  any  law  regulating  com- 
merce," and  under  Section  16(b)  of  the  Fair  Labor 
Standards  Act,  29  U.  S.  C,  Section  216(b). 

V. 

That  at  all  times  herein  mentioned  the  defendants  were 
and  now  are  engaged  in  in-plant  feeding  of  employees  and 
business  visitors  at  the  Columbia  Steel  Company  plant  in 
Torrance,  California.  That  the  Columbia  Steel  Company 
plant  in  Torrance,  California,  is  and  was  at  all  times 
herein  mentioned  engaged  in  the  manufacture,  sale  and 
distribution  of  steel  products.  That  the  greater  portion  of 
the  products  produced  at  said  plant  are  produced  in  inter- 
state commerce  and  are  shipped  and  delivered  in  interstate 
commerce  to  purchasers  in  other  states. 


4  Thelma  Tipton,  et  al.  vs. 

VI. 

Plaintiffs  are  informed  and  believed  and  on  the  basis 
of  such  information  and  belief  allege: 

1.  That  at  all  such  times  said  cafeteria  was  and  is 
operated  by  defendants  twenty-four  hours  per  day 
pursuant  to  rules  established  for  such  cafeteria  [25] 
by  said  Columbia  Steel  Company  for  the  benefit  of 
the  employees  of  said  company  at  said  Torrance 
plant ; 

2.  That  said  company  at  all  such  times  owned  the 
building  housing  the  cafeteria  and  the  greater  part 
of  the  furniture,  utensils,  kitchen  equipment  and 
tableware  utilized  therein; 

3.  That  said  Company  at  all  such  times  regulated  the 
hours  of  operation  of  said  cafeteria,  the  prices 
charged  for  foods  served  therein  and  the  menus 
offered,  to  accommodate  the  needs  and  working 
schedules  of  said  company's  employees  at  said  plant; 

4.  That  said  Company  at  all  such  times  charged  for 
and  received  from  defendants  5%  of  the  gross  re- 
ceipts from  the  operation  of  said  cafeteria; 

5.  That  said  cafeteria  was  and  is  patronized  by  sub- 
stantially all  the  employees  of  said  company  at  said 
plant. 

VII. 

That  plaintiffs,  and  each  of  them,  are  and  at  all  times 
mentioned  were  employed  by  defendants  in  said  cafeteria; 
that  said  cafeteria  was  and  is  open  only  to  employees  and 
business  visitors  of  said  Columbia  Steel  Company  at  said 
Torrance  plant  and  not  to  the  general  public;  that  by 
virtue  of  the  circumstances  hereinabove  alleged  the  pro- 
cesses and  services  performed  by  plaintiffs,  and  each  of 
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them,  in  such  employment  were  and  are  necessary  to  the 
production,  handling  and  distribution  of  steel  products  for 
interstate  commerce  by  and  from  said  plant. 

VIII. 

The  plaintiffs  and  their  classifications  of  employment 
with  said  defendants  are  listed  as  follows: 

Thelma  Tipton  Steam  Table 

Mary  Foster  Cashier    [26] 

Eva  C.  Whitney  Pastry   Cook 

Mary  F.  DeBenedetti         Cook 

Clara  Owens  Turner         Fry  Cook,  Steam  Table  and 

Cashier 

Trinidad  Mora  Canteen      Worker,      Dish- 

washer, Salad  Girl 

Dorothy  Mora  Dishwasher 

Dora  Grajeda  Dishwasher 

Conchita  Grajeda  Dishwasher 

Mary  S.  Tibbitts  Cook 

Gussie  Bourne  Bookkeeper,  Cashier, 

Waitress 

IX. 

On  and  after  October  24,  1940,  continuously  until  the 
present  time,  the  defendants  employed  the  plaintiffs  in 
this  action  in  interstate  commerce  and  in  the  production 
of  goods  for  interstate  commerce,  as  aforesaid,  for  work 
weeks  longer  than  40  hours,  and  did  fail  and  refuse  to 
compensate  said  employees  for  their  employment  in  ex- 
cess of  40  hours  for  such  work  weeks  at  rates  not  less 
than  iy2  times  the  regular  rates  at  which  said  employees 
were  employed,  and  said  defendants  failed  and  refused 
to  pay  to  said  employees  any  compensation  for  hours 
worked  in  excess  of  40  during  each  of  said  work  weeks. 
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X. 

Said  failure  and  refusal  by  said  defendants  to  pay  said 
employees  for  their  employment  in  excess  of  40  hours  in 
each  of  said  work  weeks  at  all,  or  at  rates  not  less  than 
1^  times  the  regular  rates  at  which  said  employees  were 
employed,  was  in  violation  of  the  Fair  Labor  Standards 
Act  and  Sections  7(al),  7(a2)  and  7(a3)  thereof. 

Plaintiffs  are  not  informed  at  the  present  time  as  to 
the  exact  rate  at  which  they  were  employed  at  all  of  the 
times  mentioned  herein,  as  to  the  amount  of  overtime 
rendered  by  each  of  them,  or  the  wages  still  due  and 
owing  them  for  overtime  hours  worked  for  which  no  pay- 
ment was  made,  in  violation  of  the  Fair  [27]  Labor 
Standards  Act.  The  records  of  said  overtime  and  hours 
worked  are,  or  should  be  under  the  provisions  of  the  Act, 
available  to  and  in  the  exclusive  possession  of  the  Defend- 
ants herein.  Plaintiffs  request  the  Court  to  order  that 
Defendants  make  an  accounting  of  said  sums  due  to  the 
employees  who  are  Plaintiffs  in  this  action  for  overtime 
wages. 

XL 

Plaintiffs  are  not  now  informed  as  to  the  true  names 
or  designations  of  the  Defendants  sued  herein  as  Doe  I, 
Doe  II  and  Doe  III  and  whether  they  are  individual, 
corporate  or  otherwise.  Plaintiffs  will  ask  leave  of  Court 
to  amend  this  Complaint  and  all  pleadings  herein  to  insert 
said  true  names  and  designations  whether  individual,  cor- 
porate or  otherwise,  in  lieu  of  said  fictitious  names,  when 
the  same  shall  have  been  ascertained. 
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Wherefore,    Plaintiffs   pray   judgment   against   defend- 
ants, and  each  of  them,  as  follows: 

1.  That  Plaintiffs,  and  each  of  them,  are  entitled  to 
recover  from  Defendants. 

2.  That  the  Court  order  an  accounting  to  disclose  the 
amount  due  to  the  Plaintiffs,  and  each  of  them,  for 
overtime  pay. 

3.  That  the  Court  determine  the  amount  due  to  each 
of  the  Plaintiffs  for  overtime  pay,  and  enter  judg- 
ment against  Defendants  herein  for  the  respective 
amounts  so  determined. 

4.  That  an  additional  equal  amount  be  added  as  liqui- 
dated damages  against  the  Defendants. 

5.  That  Plaintiffs  be  awarded  court  costs  and  reason- 
able attorneys'  fees  for  Plaintiffs'  counsel.    [28] 

6.  For  such  other  and  further  relief  as  to  this  Court 
may  seem  just  and  proper  in  the  premises. 

GALLAGHER,MARGOLIS,  McTERNAN  &  TYRE 

By  John  W.  Porter 

Attorneys  for  Plaintiffs  [29] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]:    Filed  Dec.  11,  1947.     Edmund  L.  Smith, 
Clerk.  [30] 
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[Title  of  District  Court  and  Cause] 

MOTION  TO  DISMISS 

Comes  now  defendant  Bearl  Sprott  Company,  Inc.,  a 
corporation,  and  moves  the  Court  as  follows: 

To  dismiss  the  action  because  the  Second  Amended 
Complaint  fails  to  state  a  claim  against  this  defendant 
upon  which  relief  can  be  granted. 

The  above  motion  is  based  on  the  following  grounds: 

1.  That  this  defendant  is  not  and  has  not  been  at 
any  time  in  interstate  commerce,  or  engaged  in  the  pro- 
duction of  goods  for  interstate  commerce. 

2.  That  this  defendant  is  and  was,  and  at  all  times 
mentioned  in  plaintiff's  First  Amended  Complaint  was, 
engaged  in  a  retail  or  service  established,  the  greater  part 
of  whose  retailing  or  servicing  is  and  was  in  intrastate 
commerce  within  the  meaning  [31]  of  Section  13(a)  2 
of  the  Fair  Labor  Standards  Act  of  1938,  29  USCA 
Section  213(a)  2,  and  in  fact  the  whole  of  the  selling  or 
servicing  of  this  defendant  was  in  intrastate  commerce. 

Dated  December  29,  1947. 

JOHN  MOORE  ROBINSON  and 
ROBERT  M.  HIMROD 
By  John  Moore  Robinson 

Attorneys  for  Defendant  Bearl  Sprott 
Company,  Inc.   [32] 

[Endorsed] :  Filed  Dec.  30,  1947.  Edmund  L.  Smith, 
Clerk. 
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In  the  District  Court  of  the  United  States  for  the 

Southern  District  of  California 

Central  Division 

No.  6343-Y 

THELMA  TIPTON,  MARY  FOSTER,  EVA  C. 
WHITNEY,  MARY  F.  DE  BENEDETTI,  CLARA 
OWENS  TURNER,  TRINIDAD  MORA,  DOR- 
OTHY MORA,  DORA  GRAJEDA,  CONCHITA 
GRAJEDA,  MARY  S.  TIBBETTS  and  GUSSIE 
BOURNE, 


Plaintiffs, 


vs. 


BEARL   SPROTT    COMPANY,    INC.,   a   corporation, 
DOE  I,  DOE  II,  DOE  III, 

Defendants. 

ORDER  AND  JUDGMENT  DISMISSING 
PLAINTIFFS'  COMPLAINT 

On  the  12th  day  of  January,  1948,  at  10:00  o'clock 
A.  M.,  the  motion  of  the  defendant,  Bearl  Sprott  Com- 
pany, Inc.,  in  the  above  entitled  action,  to  dismiss  plain- 
tiffs' Third  Amended  Complaint  because  said  Third 
Amended  Complaint  failed  to  state  a  claim  against  said 
defendant  upon  which  relief  could  be  granted,  came  on  to 
be  heard  before  the  Honorable  Leon  R.  Yankwich,  Judge 
of  the  above  entitled  Court,  in  court  room  No.  5,  Fed- 
eral Building,  City  of  Los  Angeles,  State  of  California; 
the  motion  was  argued  by  counsel,  and  thereupon  upon 
consideration  thereof,  it  was  ordered,  adjudged  and  de- 
creed that  said  motion  be  sustained  without  leave  to 
amend,  and  that  plaintiffs'  action  be  dismissed  on  the 
ground  that  plaintiffs'  Third  Amended  Complaint  failed 
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to  state  a  claim  against  defendant  Bearl  Sprott  Company, 
Inc.  upon  which  rehef  could  [39]  be  granted,  in  that 
defendant  Bearl  Sprott  Company,  Inc.  was  not  and  had 
not  been  at  any  time  engaged  in  interstate  commerce,  or 
engaged  in  the  production  of  goods  for  interstate  com- 
merce, and,  therefore,  was  not  affected  by  any  of  the 
requirements  of  the  provisions  of  the  Fair  Labor  Stand- 
ards Act  of  1938,  Section  7(a),  29  U.  S.  C  A.,  Section 
207(a)  ;  that  plaintiffs,  employees  of  Bearl  Sprott  Com- 
pany, Inc.,  were  not  engaged  in  any  process  or  occupa- 
tion necessary  to  the  production  of  goods  for  interstate 
commerce  within  the  meaning  of  the  Fair  Labor  Stand- 
ards Act  of  1938,  Section  3(j),  29  U.  S.  C.  A.,  Section 
203(j) ;  that  said  defendant  recover  its  costs  incurred  and 
that  plaintiffs  be  adjudged  to  pay  all  costs  incurred  in  this 
action,  for  which  let  execution  issue. 

Dated:    January  23,  1948. 

LEON  R.  YANKWICH 

District  Judge 

The  within  Order  and  Judgment  Dismissing  Plaintiffs' 
Complaint  is  approved  as  to  form.  Dated:  January  21, 
1948.  Gallagher,  Margolis,  McTernan  &  Tyre,  by  John 
W.  Porter,  Attorneys  for  Plaintiffs. 

Judgment  entered  Jan.  23,  1948.  Docketed  Jan.  23, 
1948.  C.  O.  Book  48,  page  79.  Edmund  L.  Smith,  Clerk; 
by  John  A.  Childress,  Deputy.  [40] 

Received  copy  of  the  within  Order  and  Judgment  this 
21  day  of  January,  1948.    John  W.  Porter,  Attorney. 

I  Endorsed]:  Filed  Jan.  23,  1948.  Edmund  L.  Smith, 
Clerk.  [41] 


Bead  Sprott  Company,  Inc,  etc,  '       11 

[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  plaintiffs  above  named, 
and  each  of  them,  hereby  appeal  to  the  Circuit  Court  of 
Appeals  for  the  9th  Circuit,  from  the  judgment  of  dis- 
missal entered  in  this  action  on  January  23,  1948,  in  Civil 
Order  Book  No.  48,  page  79. 

Dated:    January  29,  1948. 

GALLAGHER,  MARGOLIS,  McTERNAN  &  TYRE 
By  John  W.  Porter 

Attorneys  for  Plaintiffs  [42] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  &  mid.  copy  to  Robinson  &  Him- 
rod,  Attys.  for  Defts.,  Jan.  30,  1948.  Edmund  L.  Smith, 
Clerk.   [43] 


[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from  1 
to  48,  inclusive,  contain  full,  true  and  correct  copies  of 
Complaint;  Second  Amended  Complaint;  Motion  to  Dis- 
miss; Memorandum  of  Points  and  Authorities;  Memo- 
randum of  Points  and  Authorities  in  Opposition  to  Motion 
to  Dismiss  Second  Amended  Complaint;  Third  Amended 
Complaint;  Motion  to  Dismiss;  Memorandum  of  Points 
and  Authorities;  Memorandum  of  Points  and  Authori- 
ties in  Opposition  to  Motion  to  Dismiss  Third  Amended 
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Complaint;  Minute  Order  Entered  January  12,  1948;  Or- 
der and  Judgment  Dismissing  Plaintiffs'  Complaint;  No- 
tice of  Appeal;  Notice  Designating  Papers  and  Records  to 
Be  Incorporated  in  the  Record  on  Appeal  and  Appellee's 
Designation  of  Additional  Portions  of  Records  and  Pro- 
ceedings to  be  contained  in  the  Record  on  Appeal  which 
constitute  the  record  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  comparing, 
correcting  and  certifying  the  foregoing  record  amount  to 
$12.60  which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  24  day  of  February,  A.  D.  1948. 

(Seal)  EDMUND  L.   SMITH, 

Clerk, 
By  Theodore  Hocke, 
Chief  Deputy  Clerk. 


[Endorsed]:  No.  11868.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Thelma  Tipton,  Mary 
Foster,  Eva  C.  Whitney,  Mary  F.  DeBenedetti,  Clara 
Owens  Turner,  Trinidad  Mora,  Dorothy  Mora,  Dora 
Grajeda,  Conchita  Grajeda,  Mary  S.  Tibbetts  and  Gussie 
Bourne,  Appellants,  vs.  Bearl  Sprott  Company,  Inc.,  a 
corporation.  Appellee.  Transcript  of  Record.  Upon  Ap- 
peal From  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Division. 

Filed  February  25,  1948. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 


Bead  Sprott  Company,  Inc,  etc,  13 

In  the  United  States  Circuit  Court  of  Appeals 
in  and  for  the  Ninth  Circuit 

No.   11868 
THELMA  TIPTON,  et  al. 


Appellants, 


vs. 
BEARL  SPROTT  CO.,  INC., 


Appellee. 


APPELLANTS'  STATEMENT  OF  POINTS  ON 

APPEAL 

Appellants  hereby  state,  in  accordance  with  Subdivision 
6,  Rule  19,  of  the  Rules  of  this  Court,  that  upon  their 
appeal  herein,  they  intend  to  rely  upon  the  following 
points  : 

L 

The  facts  alleged  in  the  Third  Amended  Complaint 
herein,  admitted  for  purposes  of  the  defendant's  motion  to 
dismiss,  show  that  plaintiffs,  employed  in  preparing  and 
serving  food  in  an  in-plant  industrial  cafeteria  to  workers 
engaged  in  the  production  of  steel  products  for  com- 
merce, were  and  are  themselves  employed  in  occupations 
necessary  to  the  production  and  distribution  of  goods  for 
commerce  within  the  meaning  of  Sec.  3  of  the  Fair  Labor 
Standards  Act.    (29  U.  S.  C.  A.,  Sec.  203.) 

IL 

The  facts  alleged  in  the  Third  Amended  Complaint 
herein  show  that  plaintiffs  were  and  are  not  engaged  in 
any  retail  or  service  establishment  the  greater  part  of 
whose  selling  or  servicing  is  or  was  in  interstate  com- 
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merce  within  the  meaning  of  Sec.  13(a)  (2)  of  the  Fair 
Labor  Standards  Act. 

III. 

The  Third  Amended  Complaint  states,  on  behalf  of 
each  of  the  plaintiffs  a  claim  upon  which  relief  may  be 
granted  under  Sec.  16(b)  of  said  Act.  (29  U.  S.  C  A., 
Sec.  216(b). 

Appellants  hereby  designate  the  following  portions  of 
the  record  herein  as  necessary  to  the  consideration  of  the 
foregoing  points: 


Dated:    March  2,  1948. 

GALLAGHER,  MARGOLIS,  McTERNAN  &  TYRE 
By  John  W.  Porter 

Attorneys  for  Appellants 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]:    Filed  Mar.  6,   1948.     Paul  P.   O'Brien, 
Clerk. 
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No.  11868 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Thelma  Tipton,  Mary  Foster,  Eva  C.  Whitney, 
Mary  F.  De  Benedetti,  Clara  Owens  Turner, 
Trinidad  Mora,  Dorothy  Mora,  Dora  Grajeda, 
CoNCHiTA  Grajeda,  Mary  Tibbitts  and  Gussie 
Bourne, 

Appellants, 
vs. 
Bearl    Sprott   Company,    Inc.,    a   corporation,    Bearl 
Sprott,   individually  and  d/b/a   Bearl   Sprott,   Doe 
I,  Doe  II,  Doe  III, 

Respondents. 


BRIEF  FOR  APPELLANTS. 


Jurisdiction. 

This  is  an  appeal  from  an  order  and  judgment  of  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division,  dismissing  the  third 
amended  complaint  of  appellants,  plaintiffs  below,  without 
leave  to  amend.  The  jurisdiction  of  this  Court  arises  un- 
der Section  128  of  the  Judicial  Code,  as  amended  (Title 
28  U.  S.  C,  Sec.  225). 

Preliminary  Statement. 

The  action  is  one  for  overtime  wages  brought  by  appel- 
lants against  their  corporate  employer  under  the  provisions 
of  Section  16(b)  of  the  Fair  Labor  Standards  Act  (29 
U.  S.  C.  Section  216(b)).  Originally  filed  on  January 
24,  1947,  the  complaint  was  amended  from  time  to  time 
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with  appropriate  leave.  The  present  appeal  is  from  the  or- 
der and  judgment  of  the  District  Court  granting  respond- 
ents' motion  to  dismiss  the  third  amended  complaint  upon 
the  ground  that  the  appellants'  employer,  the  principal  re- 
spondent here,  was  not  engaged  in  interstate  commerce 
within  the  meaning  of  the  Fair  Labor  Standards  Act,  and 
that  appellants,  under  the  allegations  of  the  third  amended 
complaint,  were  not  engaged  in  any  process  or  occupation 
necessary  to  the  production  of  goods  for  interstate  com- 
merce within  the  meaning  of  Section  3(j)  of  that  Act 
[Record  pp.  9-10]. 

Upon  this  record  the  sole  issue  is  whether  the  facts 
pleaded  in  the  third  amended  complaint  are  sufficient  to 
establish  the  jurisdiction  of  the  trial  court  under  the  Fair 
Labor  Standards  Act. 

Briefly,  the  complaint  alleges  that  the  respondent  cor- 
poration owns  and  operates  a  cafeteria  in  the  plant  of  the 
Columbia  Steel  Company  at  Torrance,  California,  where 
the  latter  is  engaged  in  the  manufacture  and  distribution 
of  steel  products  in  interstate  commerce  [R.  pp.  2,  3].  It 
is  alleged  that  the  appellants  were  employees  of  the  re- 
spondents during  the  period  referred  to  in  the  complaint 
and  were  employed  in  various  capacities  in  connection  with 
the  operation  of  respondents'  cafeteria  fR.  pp.  3,  5].  The 
cafeteria,  it  is  alleged,  is  operated  twenty-four  (24)  hours 
per  day  under  rules  established  by  the  steel  company  for 
the  benefit  of  that  company's  employees.  The  steel  com- 
pany owns  the  building  in  which  the  cafeteria  is  housed 
and  the  greater  part  of  the  furnishings,  utensils  and  equip- 
ment used  by  the  respondents.  It  further  regulates  the 
cafeteria's  hours  of  operation,  menus  and  the  prices 
charged  for  the  food  which  it  serves  in  order  to  meet  the 
work   schedules  and  convenience  of  the   steel   company's 
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employees,  substantially  all  of  whom  patronize  the  cafe- 
teria [R.  p.  4].  In  consideration  of  the  right  to  maintain 
the  cafeteria,  respondents  pay  to  the  steel  company  five 
( 5  %  )  per  cent  of  gross  receipts  from  the  operation.  The 
cafeteria  is  open  only  to  employees  and  business  visitors 
of  the  steel  company  [R.  pp.  4,  5]. 

The  gravamen  of  the  complaint  is  that  during  the  period 
specified  the  respondents  employed  the  appellants  for  work 
weeks  of  more  than  40  hours  and  at  all  times  failed  and 
refused  to  compensate  them  for  work  in  excess  of  40 
hours  at  1^  times  the  regular  rates  at  which  appellants 
were  employed,  in  violation  of  Section  7  of  the  Fair  Labor 
Standards  Act  [R.  p.  5].  Upon  this  showing  the  com- 
plaint seeks  an  accounting  to  determine  the  precise  amounts 
due  to  each  of  the  appellants  and  judgment  in  their  favor 
in  such  amounts,  together  with  liquidated  damages,  court 
costs  and  attorneys  fees  [R.  p.  7]. 

Upon  the  respondents'  motion  to  dismiss  all  these  alle- 
gations of  the  third  amended  complaint  must  be  taken  as 
admitted. 

Summary  of  Argument. 

Appellants  contend  that  the  order  and  judgment  of  the 
District  Court  were  in  error  and  that  the  third  amended 
complaint  pleads  facts  sufficient  to  establish  the  jurisdiction 
of  the  Court  under  Section  16(b)  of  the  Fair  Labor 
Standards  Act.  The  facts  pleaded,  it  is  submitted,  show 
that  appellants  are  engaged  in  occupations  necessary  to 
the  production  of  steel  products  for  interstate  commerce. 
They  negative,  further,  respondents'  contention  that  ap- 
pellants are  engaged  in  a  retail  or  service  establishment 
the  greater  part  of  whose  activities  are  in  intrastate  com- 
merce within  the  meaning  of  Section  13(a)(2)  of  the 
Fair  Labor  Standards  Act. 


ARGUMENT. 

I. 

The  Third  Amended  Complaint  Pleads  Facts  Sufficient 
to  Establish  the  Jurisdiction  of  the  District  Court. 

A.  Appellants  Are  Alleged  to  Be  Engaged  in  Oc- 
cupations Necessary  to  the  Production  of 
Goods  for  Commerce. 

The  decision  of  the  United  States  Supreme  Court  in 
Armour  &  Co.  v.  Wantock,  326  U.  S.  126,  89  L.  Ed.  118 
(1944),  authoritatively  clarified  the  meaning  of  Section 
3(j)  of  the  Fair  Labor  Standards  Act,  which  draws  the 
protection  of  that  remedial  statute  over  processes  and  oc- 
cupations necessary  to  the  production  of  goods  for  inter- 
state commerce.  In  that  case  the  court  held  that  private 
auxiliary  firemen  employed  primarily  for  the  purpose  of 
reducing  the  employer's  fire  insurance  premiums  were  en- 
gaged in  such  occupations  within  the  meaning  of  the  Act. 
Giving  to  the  statute  the  liberal  construction  required  to 
effectuate  its  social  objectives,  the  court  rejected  the  nar- 
row view  that  the  process  or  occupation  must  be  indis- 
pensable to  the  productive  process.  On  the  contrary,  it  is 
"necessary"  within  the  Act  if  it  contributes  to  the  economy 
or  continuity  of  production. 

The  same  view  sustained  the  jurisdiction  of  the  federal 
courts  in  Walton  v.  Southern  Package  Corporation,  320 
U.  S.  540,  88  L.  Ed.  298  (1944).  There  the  services  of 
the  night  watchman,  employed  both  for  plant  protection 
and  to  reduce  fire  insurance  premium  rates,  were  held  to 
be  necessary  since,  as  the  Court  stated,  they  constituted  ''a 
vakiable  contribution  to  the  continuous  production  of  re- 
spondents' goods/' 
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These  are  the  principles  by  which  the  pleading  in  the 
case  at  bar  must  be  tested.  Putting  aside  the  fact  that  ap- 
pellants were  serving  an  employer  other  than  the  em- 
ployer engaged  in  production  for  commerce,  it  is  necessary 
only  to  determine  whether  their  services  make  a  'Valuable 
contribution"  to  the  production  of  steel  at  the  pl^nt  in 
question.  That  they  do  so  is  manifest  from  the  facts  that 
the  cafeteria  is  utilized  by  substantially  all  the  production 
workers  at  the  plant,  that  it  is  open  to  these  workers 
twenty-four  hours  a  day,  that  it  is  operated  in  such  a  way 
as  to  meet  their  needs  as  employees  of  the  steel  company 
and  for  their  benefit  rather  than  for  the  convenience  of 
the  public  at  large.  Indeed,  the  mere  circumstance  that  the 
steel  company  deems  the  operation  of  the  cafeteria  of  suf- 
ficient importance  to  make  space  and  equipment  available 
and  to  exercise  general  supervision  of  it  might,  without 
more,  be  regarded  as  conclusive  of  the  value  attached  to 
the  services  of  the  appellants  by  the  producer  himself. 

Together,  these  considerations  evidence  participation  by 
the  appellants  in  the  maintenance  of  continuous  and  effi- 
cient production  to  a  degree  and  on  a  level  considerably 
higher  than  that  of  the  employees  involved  in  the  Armour 
and  Walton  cases.  This  Court  may,  if  need  be,  notice 
judicially  that  the  provision  of  adequate  and  convenient 
eating  facilities  contributes  directly  to  the  productivity  of 
industrial  workers,  and  far  more  substantially  than  does 
the  employment  of  auxiliary  firemen,  watchmen  or  window 
cleaners. 

Cf,  A.  B.  Kirschbaiini  Co.  v.  Walling,  316  U.  S. 
517,  86  L.  Ed.  1638  (1942). 

It  is  of  no  importance  that  the  in-plant  cafeteria  where 
the  appellants  are  employed  is  not  alleged  to  be  the  only 


or  even  the  principal  eating  facility  in  the  vicinity  of  the 
plant. 

Basik  V.   General  Motors  Corporation,   19  N.  W. 
(2d)    142   (Mich.,  1945); 

Ferguson  v.  Prophet  Co.   (D.  Ind.,  1946),  Home 
Cases  284. 

As  the  cafeteria  provides  a  valuable  service,  it  makes  no 
difference  that  comparable  facilities  exist  elsewhere.  The 
presence  or  absence  of  other  eating  facilities  is  merely  one 
element  to  be  considered  in  determining  v^hether  or  not  the 
services  of  employees  furnishing  the  food  are  necessary. 

Consolidated  Timber  Co.  v.  Womack,  132  F.  (2d) 
101   (C.  C.  A.  9,  1942); 

Hanson  v.  Lagerstrom,  133  F.  (2d)  120  (C.  C.  A. 
8,  1943). 

Appellants'   employment   by   an   independent   contractor 

rather  than  by  the  producer  w^ho  is  himself  engaged  in 

commerce   cannot  affect  the  jurisdiction   of   the   District 

Court.      From    the    first,    courts    have    recognized    that 

whether  employees  are  entitled  to  the  benefits  of  the  Fair 

Labor   Standards  Act  depends  not  upon  the  business  of 

their  employer,  but  upon  the  relationship  of  their  activities 

to  the  productive  process.     And  the  test  of  whether  or 

not   an   occupation   is    ''necessary"    to   the   production   of 

goods  for  commerce  is  substantially  less  exacting  than  the 

test  of  whether  the  employee  or  his  employer  is  engaged 

"in  commerce." 

McCleod  V.  Threlkeld,  319  U.  S.  491,  87  L.  Ed. 
1538  (1943). 
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Even  if  this  were  not  the  case,  the  facts  pleaded  here 
describe  a  relationship  between  the  employer  and  the  pro- 
ducer for  commerce  so  integrated  as  to  eliminate  this 
question.  Since  the  steel  company  has  a  vital  stake  in  the 
operation  of  the  cafeteria  through  its  interest  in  the  gross 
receipts,  its  ownership  of  the  building  and  facilities  and 
its  supervision  of  the  operation,  it  is  immaterial  that  the 
appellants  are  not  on  its  payroll. 

Basik  V.  Gen,  Motors  Corp,,  supra. 

The  test  is  a  practical  one  {Armour  &  Co,  v.  Wantock, 
supra).  And  by  that  test  the  appellants  clearly  can  and 
do  make  a  valuable  contribution  to  the  production  of  steel 
at  the  plant  in  question. 

B.     The  Appellants  Are  Not  Engaged  in  a  Retail 
OR  Service  Establishment. 

While  the  District  Court  did  not  expressly  pass  upon 
the  point  the  respondents  have  contended  and  no  doubt 
will  continue  to  contend  that  the  appellants'  employment 
is  in  a  retail  or  service  establishment  and  exempt  under 
Section  13(a)(2)   of  the  Fair  Labor  Standards  Act. 

This  contention  is  sufficiently  answered  by  the  allega- 
tions of  the  third  amended  complaint  that  the  cafeteria 
where  appellants  are  employed  is  open  only  to  employees 
and  business  visitors  of  the  steel  company.  As  such  it  is 
plainly  not  a  retail  establishment  open  to  and  maintained 
for  the  patronage  of  the  general  public  as  contemplated 
by  the  exemption.  {Walling  v.  Armstrong  (D.  Mass., 
1946),  68  F.  Supp.  870;  affd.  (C  C.  A.  1),  161  F.  (2d) 
515.) 


Moreover,  this  exemption  is  to  be  narrowly  construed 
and  the  burden  rests  upon  the  respondents  to  plead  and 
prove  facts  shov^ing  that  it  is'  applicable. 

A.  H.  Phillips,  Inc.  V.  Walling,  324  U.  S.  490,  89 
L.  Ed.  1095  (1945); 

Consolidated  Timber  Co.  v.  Womack,  supra. 

Conclusion. 

It  follow^s  that  the  third  amended  complaint  alleges  facts 
sufficient  to  establish  the  jurisdiction  of  the  District  Court, 
and  to  that  extent,  states  on  behalf  of  each  of  the  appel- 
lants a  claim  upon  v^hich  relief  may  be  granted  under  the 
applicable  statute. 

Respectfully  submitted, 

Gallagher,  Margolis,  McTernan  &  Tyre, 
By  John  W.  Porter, 

Attorneys  for  Appellants. 
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Jurisdiction. 

Appellants  have  appealed  from  an  order  and  judgment 
of  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division,  dismissing 
appellants'  third  amended  complaint  without  leave  to 
amend.  Appellants  had  attempted  to  invoke  the  jurisdic- 
tion of  the  District  Court  of  the  United  States  under  Sec- 
tion 24(8)  of  the  Judicial  Code  (28  U.  S.  C.  Sec.  41(8)) 
and  Section  16(b)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.  S.  C,  Sec.  216(b)).  The  jurisdiction  of  this 
Court  on  appeal  arises  under  Section  128  of  the  Judicial 
Code,  as  amended  (28  U.  S.  C,  Sec.  225). 
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Question  Presented. 

Whether  or  not  a  feeding  estabHshment  located  within 
a  manufacturing  plant  and  operated  by  an  outside  agency 
engaged  in  the  business  of  carrying  on  in-plant  feeding  is 
within  the  provisions  of  the  Fair  Labor  Standards  Act 
of  1938  (29  U.  S.  C,  Sections  201-219,  inclusive)  and  is 
required  to  pay  compensation  at  the  rate  of  time  and  one- 
half  for  hours  in  excess  of  forty  hours  per  week. 

Statutes  Involved. 

Fair  Labor  Standards  Act  of  1938,  Section  3(j)  (29 
U.  S.  C,  Section  203(j))  provides: 

"  'Produced'  means  produced,  manufactured,  mined, 
handled,  or  in  any  other  manner  worked  on  in  any 
State ;  and  for  the  purpose  of  this  chapter  an  employee 
shall  be  deemed  to  have  been  engaged  in  the  produc- 
tion of  goods  if  such  employee  was  employed  in  pro- 
ducing, manufacturing,  mining,  handling,  transport- 
ing, or  in  any  other  manner  working  on  such  goods, 
or  in  any  process  or  occupation  necessary  to  the  pro- 
duction thereof,  in  any  State." 

Fair  Labor  Standards  Act  of  1938,  Section  7(a)  (29 
U.  S.  C,  Section  207(a))  provides: 

''No  employer  shall,  except  as  otherwise  provided 
in  this  section,  employ  any  of  his  employees  who  is 
engaged  in  commerce  or  in  the  production  of  goods 
for  commerce. 

''(1)  for  a  workweek  longer  than  forty-lour  hours 
during  the  first  year  from  the  effective  date  of  this 
section, 
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"(2)  for  a  workweek  longer  than  forty-two  hours 
during  the  second  year  from  such  date,  or 

"(3)  for  a  workweek  longer  than  forty  hours  after 
the  expiration  of  the  second  year  from  such  date,  un- 
less such  employee  receives  compensation  for  his  em- 
ployment in  excess  of  the  hours  above  specified  at  a 
rate  not  less  than  one  and  one-half  times  the  regular 
rate  at  which  he  is  employed." 

Fair  Labor  Standards  Act  of  1938,  Section  13(a)   (29 
U.  S.  C,  Section  213(a))  provides: 

"The  provisions  of  6  and  7  shall  not  apply  with  re- 
spect to  *  *  *  (2)  An  employee  engaged  in  any 
retail  or  service  establishment,  the  greater  part  of 
whose  selling  or  servicing  is  in  intrastate  commerce." 

Statement  of  the  Case. 

This  is  an  appeal  from  the  order  and  judgment  of  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division,  granting  respondent's 
motion  to  dismiss  plaintiffs'  third  amended  complaint  with- 
out leave  to  amend  upon  the  ground  that  plaintiffs  were 
not  engaged  in  commerce  or  the  production  of  goods  for 
commerce  within  the  meaning  of  Section  7(a)  of  the  Fair 
Labor  Standards  Act  of  1938  (29  U.  S.  C,  Sec.  207 
(a));  that  plaintiffs  were  not  engaged  in  any  process 
or  occupation  necessary  to  the  production  of  goods  for 
interstate  commerce  within  the  meaning  of  Section  3(j) 
of  the  Fair  Labor  Standards  Act  of  1938  (29  U.  S.  C, 
Sec.  203(j)). 


Plaintiffs,  or  some  of  them,  were  employed  by  Bearl 
Sprott  Company,  Inc.,  commencing  January  1,  1946  [Rec- 
ord pp.  2-3].  For  purposes  of  defendants'  motion  to  dis- 
miss, the  facts  well  pleaded  in  plaintiffs'  complaint  [Record 
pp.  2-7]  had  to  be  taken  as  admitted  and  it  follows  that  on 
this  appeal  such  complaint  must  be  considered  as  a  true 
statement  of  facts  herein. 

For  purposes  of  siniplihcation,  the  defendant  Bearl 
Sprott  Company,  Inc.,  which  employed  plaintiffs  or  some 
of  them  on  emd  after  January  1,  1946,  will  herein  be  re- 
ferred to  as  defendant. 

Statement  of  Points  to  Be  Urged. 

1.  Plaintiffs  were  not  engaged  in  any  process  or  occu- 
pation necessary  to  the  production  of  goods  for  interstate 
commerce  but  were  engaged  in  an  occupation  catering  to 
the  personal  needs  of  the  steelworkers  and  not  in  any 
sense  connected  with  the  production  of  steel,  steel  products 
or  any  goods  for  interstate  commerce. 

2.  Plaintiffs'  employer  was  carrying  on  a  retail  or 
service  establishment,  the  greater  part  of  whose  selling  or 
servicing  was  in  intrastate  commerce. 
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ARGUMENT. 

Summary  of  Argument. 

Here  involved  is  a  situation  where  plaintiffs  are  en- 
gaged in  catering  to  the  personal  needs  of  the  employees 
of  the  Columbia  Steel  Company.  No  showing  has  been 
made  by  appellants  that  this  activity  is  in  any  fashion  a 
process  or  occupation  necessary  to  the  production  of  goods 
for  interstate  commerce.  The  purview  of  the  Fair  Labor 
Standards  Act  of  1938  has  only  been  extended  beyond  ac- 
tivities directly  connected  with  the  production  of  goods  or 
the  maintenance  of  plants  and  equipment  in  a  few  excep- 
tional cases.  These,  in  industrial  feeding  situations,  are 
cases  of  inaccessability  where  the  plant  would  have  to  shut 
down  without,  such  service  or  where  the  employer  is  en- 
gaged himself  in  the  production  of  the  goods  for  inter- 
state commerce  and  the  activities  of  the  strictly  food  pur- 
veying employees  are  intermingled  with  the  activities  of 
covered  employees.  There  the  employer  is  using  all  of  his 
employees  as  instrumentalities  to  achieve  the  desired  end 
— the  production  of  goods  for  interstate  commerce.  Re- 
spondents further  contend  that  appellants'  activities  are 
also  exempt  in  that  they  are  engaged  in  a  retail  or  service 
establishmenc,  the  greater  part  of  whose  selling  or  servic- 
ing is  in  intrastate  commerce. 


POINT  I. 

Plaintiffs'  Third  Amended  Complaint  Fails  to  Establish 
That  Plaintiff  Employees  Were  Engaged  in  the 
Production  of  Goods  for  Commerce. 

A.  The  Activities  of  Plaintiffs  Are  Merely  a  Comfort  and 
Convenience  at  Best  and  Are  Not  Necessary  to  the  Pro- 
duction of  Goods  for  Commerce  or  Connected  in  Any 
Way   Therewith. 

Defendant  is  engaged  in  the  restaurant  and  feeding 
business,  and  among  other  activities,  carried  on  the  one  in- 
volved herein,  that  of  operating  an  industrial  feeding  estab- 
lishment and  cafeteria  in  the  plant  of  the  Columbia  Steel 
Company  in  the  city  of  Torrance,  California.  The  Colum- 
bia Steel  Company  is  admittedly  engaged  in  the  manufac- 
ture and  distribution  of  steel  and  steel  products  and  as 
such  is  engaged  in  the  production  of  goods  for  interstate 
commerce.  Plaintiffs  and  each  of  them  were  employees 
of  defendant  rather  than  of  Columbia  Steel  Company. 

We  are  here  faced  with  the  problem  of  the  interpreta- 
tion of  the  phrase  ''engaged  in  the  production  of  goods 
for  commerce"  as  found  in  Section  7(a)  of  the  Fair  Labor 
Standards  Act  of  1938.  There  is  no  contention  on  the 
part  of  appellants  that  they  or  any  of  them  are  "engaged 
in  commerce."  By  Section  3(j)  of  the  Act  (Fair  Labor 
Standards  Act  of  1938  (29  U.  S.  C,  Section  203(j)),  ''en- 
gaged in  the  production  of  goods"  is  defined,  in  so  far  as 
relevant  here,  as  the  situation  where  the  employee  is  em- 
ployed in  any  process  or  occupation  necessary  to  the  pro- 
duction of  such  goods. 
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By  the  familiar  process  of  judicial  inclusion  and  ex- 
clusion the  limits  of  necessity  have  been  rather  well  de- 
fined, but  as  was  said  in  A.  B.  Kirschbaum  Co.  v.  Wall- 
ing (1942),  316  U.  S.  517,  520,  86  L.  Ed.  1638, 

''The  search  for  a  dependable  touchstone  by  which 
to  determine  whether  employees  are  engaged  in  com- 
merce or  in  the  production  of  goods  for  commerce 
is  as  rewarding  as  an  attempt  to  square  the  circle." 

Therefore,  though  cases  involving  activities  other  than 
industrial  feeding  may  be  suggestive,  it  is  necessary  to 
more  closely  examine  the  industrial  feeding  cases  in  point. 
The  case  of  McLeod  v.  Threlkeld  (1943),  319  U.  S.  491, 
87  L.  Ed.  1538,  is  the  latest  expression  of  the  United 
States  Supreme  Court  on  the  subject  of  the  applicability 
of  the  Act  to  employees  of  an  industrial  feeding  con- 
tractor. There  meals  were  furnished  to  employees  of  a 
railroad  engaged  in  interstate  commerce.  A  cook  who 
worked  in  a  cook  car  which  was  moved  from  place  to 
place  following  a  railroad  construction  gang,  was  held  not 
to  be  engaged  in  interstate  commerce.  The  activity  of  the 
employee  was  the  important  thing,  the  Court  saying,  p^fjge 
497: 

'Tt  is  not  important  whether  the  employer,  in  this 
case  the  contractor,  is  engaged  in  interstate  com- 
merce. It  is  the  work  of  the  employee  which  is  de- 
cisive. Here  the  employee  supplies  the  personal  needs 
of  the  maintenance-of-way  men.  Food  is  consumed 
apart  from  their  work.  The  furnishing  of  board 
seems  tc>  us  as  remote  from  commerce,  in  this  in- 
stance, as  in  the  cases  where  employees  supply  them- 
selves. In  one  instance  the  food  would  be  as  neces- 
sary for  the  continuance  of  their  labor  as  in  the 
other." 
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The  Court  went  on  to  note  that  the  Legislative  history 
of  the  Fair  Labor  Standards  Act  of  1938  showed  that 
Congress  had  rejected  the  idea  of  having  the  Act  a])ply  to 
those  engaged  in  commerce  or  in  any  industry  affecting 
commerce,  but  decided  to  Hmit  the  appHcation  of  the  Act 
to  employees  in  commerce  or  engaged  in  the  production  of 
goods  for  commerce. 

A  well  reasoned  case,  in  which  the  factual  situation  was 
precisely  similar  to  the  facts  of  the  within  action,  is  the 
case  of  Ktihn  v.  Canteen  Food  Service,  Inc,  (D.  C.  111. 
1944),  4  W-  H.  Cases  913.  There  as  here  the  feeding 
was  done  by  an  outside  industrial  feeding  contractor,  there 
as  here  no  showing  was  made  by  plaintiffs  of  the  inac- 
cessibility of  the  plant  to  other  sources  of  meals,  and 
there  as  here  it  was  not  shown  that  the  restaurants  or 
cafeterias  were  a  link  in  the  chain  of  production  or  a 
means  whereby  the  manufacturing  plant  accomplished  the 
purpose  of  its  existence.  The  Court  in  distinguishing  the 
case  of  Consolidated  Timber  Co.  v.  JVoniack  (C.  C.  A.  9, 
1942),  132  F.  (2d)  101,  2  W.  H.  Cases  211  (which  was 
one  of  the  inaccessible  lumber  camp  cases)  and  in  making 
its  decision  said,  page  918, 

"That  case  is  readily  distinguishable  from  the  pres- 
ent case  inasmuch  as  the  cafeteria  or  restaurant  op- 
erated by  defendant  corporation  (a)  was  a  separate 
and  independent  establishment;  (b)  it  w^as  not  a  part 
of  the  facilities  of  the  company  which  operated  the 
plant  and  produced  the  goods;  (c)  it  is  not  shown 
in  the  complaint  that  any  restaurant  w^as  a  link  in 
the  chain  of  production  of  goods;  (d)  it  is  not  shown 
by  any  allegation  of  the  complaint  that  the  service 
rendered  by  these  independent  establishments  of  de- 
fendant corporation  were  a  means  whereby  the  plant 


manufacturer  accomplished  the  purpose  of  its  ex- 
istence. The  Court  is  convinced  that  in  cases  where 
the  production  of  goods  is  in  an  isolated  spot  where 
board  cannot  be  readily  obtained  by  employees,  that 
it  would  be  necessary  for  the  company  to  furnish 
board  to  its  employees,  and  in  such  cases  the  furnish- 
ing of  the  board  would  be  a  necessary  part  of  the 
production  of  the  goods.  But  where  an  independent 
contractor  furnishes  and  makes  available  a  service  to 
employees  of  a  plant  and  it  is  not  shown  that  this 
service  is  a  part  of  the  manufacturer's  business,  then 
the  service  in  furnishing  food  and  refreshments  is 
for  the  convenience  but  not  necessity  of  the  em- 
ployees of  the  manufacturer,  and  service  is  not  bound 
by  such  a  close  tie  as  makes  the  service  thus  made 
available  to  the  plant  employees  necessary  to  the  pro- 
duction of  the  goods." 

This,  it  is  submitted  is  the  precise  situation  here.  No 
showing  was  made  that  the  activities  of  plaintiffs  were  a 
link  in  the  chain  of  the  production  of  goods  or  that  de- 
fendant's establishment  was  a  means  by  which  the  Co- 
lumbia Steel  Company  accomplished  the  manufacture  and 
distribution  of  steel  and  steel  products,  nor  was  any  show- 
ing of  inaccessibility  made. 

In  Ferguson  v.  Prophet  Co.  (D.  C.  Ind.  1946),  6  W. 
H.  Cases  284,  cited  by  the  appellants,  the  Court  determ- 
ined that  such  showing  had  been  made  by  reason  of  the 
much  more  intimate  connection  of  defendant's  employees 
with  the  manufacturing  plant  within  whose  gates  they 
were  employed  and  because  of  the  inaccessibility  of  such 
plant. 

The  employees  hired  there  had  to  pass  through  the 
screening  of  the  plant  personnel  department  and  secure  its 
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approval.  Furthermore  the  feeding  contractor  therein 
could  draw  at  all  times  on  the  plant  for  additional  help, 
and  in  fact,  it  would  seem  that  its  labor  force  at  all  times 
consisted  in  part  of  plant  employees.  Plaintiff  there  fur- 
ther showed  that  only  one  restaurant  was  closer  than  one 
mile  and  it  could  only  serve  100  people.  There  was  an- 
other restaurant  about  a  mile  away  (capacity  not  shown) 
and  the  next  one  was  one  and  one-half  miles  away  which 
could  serve  50  or  60  people. 

In  the  instant  case,  if  the  plaintiffs  could  have  alleged 
inaccessibility  they  would,  it  must  be  presumed,  have  done 
so.  The  Court  can  take  judicial  notice  of  the  fact  that 
the  Columbia  Steel  Company  plant  is  located  within  a 
short  distance  of  numerous  large  restaurants  in  a  populous 
and  growing  city. 

Basik  V.  General  Motors  Corporation  (1945),  311  Mich. 
705,  19  N.  W.  (2d)  142  (5  W.  H.  Cases  408),  cited  by 
appellants,  is,  with  the  exception  of  the  lumber  camp 
cases,  the  remaining  case  concerning  industrial  feeding 
discovered  by  counsel  herein.  It  involved  a  situation  in 
direct  contrast  to  the  instant  case,  a  situation  where  the 
manufacturing  plant  itself  carried  on  the  feeding  of  its 
own  employees.  The  Court  reviewed  the  night  watchman 
cases  and  the  inaccessible  lumber  camp  cases  and  said, 
significantly,  with  reference  to  the  case  of  Armour  &  Co. 
V.  Wantock  (1944),  323  U.  S.  126,  89  Ed.  118,  at  page 
145  of  19  N.  W.  (2d), 

".  .  .  that,  although  not  decisive,  the  fact  that 
the  employer  show^s  no  ostensible  purpose  for  being 
in  business  except  to  produce  goods  for  commerce,  is 
entitled  to  consideration  in  determining  whether  em- 
ployees hired  by  him  are  engaged  in  work  which  is 
^necessary'  to  the  production  of  goods  for  commerce." 
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B.  Plaintiffs  Are  Ministering  to  the  Personal  Needs  of  the 
Steelworkers  and  Are  Not  Engaged  in  the  Production  of 
Steel  and  Steel  Products. 

It  is  submitted  that  cases  involving  firemen,  watchmen, 
and  maintenance-of-plant  employees,  whether  such  em- 
ployees are  employed  directly  by  the  manufacturer,  or  by 
the  independent  contractor,  are  not  controlling  here.  Here 
the  personal  needs  of  the  workers  are  ministered  to;  in 
those  cases  the  plant  or  the  machinery  is  kept  in  repair 
and  enabled  to  turn  out  goods  for  commerce.  To  hold 
that  plaintiffs  are  within  the  purview  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.  S.  C,  Sees.  201-219)  is  as 
unwarranted  an  extension  of  the  scope  of  the  Act  as  it 
would  be  if  in  the  case  of  an  employee  that  brought  his 
own  lunch,  an  attempt  was  made  to  hold  that  a  cook  or 
housekeeper  who  prepared  such  lunch  at  the  employee's 
home  was  ''engaged  in  the  production  of  goods  for  com- 
merce." 

Other  cases  that  have  dealt  with  the  problem  of  catering 
to  the  personal  needs  of  production  employees  are  Con- 
solidated Timber  Co.  v.  Womack  (C.  C.  A.  9,  1942),  132 
F.  (2d)  101,  and  Hanson  v.  Lager strom  (C.  C.  A.  8, 
1943),  133  F.  (2d)  120,  both  cited  by  appellants.  Both 
cases  involved  inaccessibility;  in  the  former  there  was  no 
other  eating  facility  within  20  miles  and  in  the  latter 
there  was  only  a  small  doughnut  and  coffee  shop  nearby 
which  was  wholly  inadequate.  In  those  cases,  if  meals 
had  not  been  provided  by  the  employer  the  operations 
would  have  entirely  ceased.  The  case  of  Knhn  v.  Can- 
teen Food  Service,  Inc.,  supra,  distinguished  them  on  this 
ground.  Note  also  that  the  food  was  provided  by  the 
employer  who  was  in  each  case  engaged  in  the  produc- 
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tion  of  goods  for  interstate  commerce.  The  case  of  Rc- 
lander  v.  Mason  County  Logging  Co.  (Wash.  Superior  Ct., 
1942),  2  W.  H.  Cases  1052,  involved  a  lumber  camp  that 
was  accessible.  The  Court  there  distinguished  the  IVo- 
mack  case,  supra,  held  the  employees  not  covered  by 
the  Act,  and  pointed  out  that  the  work  had  continued  for 
five  months  while  the  cookhouse  was  shut  down. 

It  would  seem  clear  from  the  cases,  then,  that  the  rule 
is  that  a  case  of  real  necessity  must  be  shown,  a  showing 
that  without  the  food  service  production  would  be  shut 
down  or  seriously  curtailed.  Merely  that  it  might  be 
pleasant  and  convenient  to  have  a  restaurant  or  cafeteria 
in  a  plant  is  not  enough,  an  exception  to  the  exemption  of 
employees  of  an  independent  contractor  catering  to  the 
personal  needs  of  workmen  will  only  be  made  in  cases  of 
extreme  necessity,  where  but  for  such  service  the  plant 
would  have  to  shut  down  or  seriously  curtail  operations. 
In  the  instant  case  no  showing  is  made  that  the  abandon- 
ment of  service  by  defendant  would  have  caused  a  ripple 
in  the  production  of  Columbia  Steel  Company.  Presum- 
ably more  workers  would  have  brought  their  lunches  and 
the  rest  would  have  eaten  at  nearby  restaurants. 

The  cases  of  Armour  &  Co.  v.  Wantock  (1944),  326 
U.  S.  126,  89  L.  Ed.  118;  Walton  v.  Southern  Package 
Corporation  (1944),  320  U.  S.  540,  88  L.  Ed.  298;  and 
A.  B.  Kirschhaum  Co.  v.  Walling  (1942),  316  U.  S.  517, 
86  L.  Ed.  1638,  all  cited  by  counsel  for  appellants  as  au- 
thorities for  their  contentions  herein,  involved  auxiliary 
firemen,  night  watchmen,  and  l)uilding  maintenance  em- 
ployees and  elevator  operators,  respectively.  In  each  case 
such  employees  carry  on  activities  directly  related  to  plant 
maintenance  or  protection  and  contribute  directly  to  the 


—13— 

maintenance  of  the  flow  of  goods  into  commerce.  None 
of  these  cases  apply  to  our  situation,  where  a  contribution 
to  the  personal  desires  and  convenience  of  the  employees 
is  alleged  to  render  appellants  subject  to  the  Fair  Labor 
Standards  Act  of  1938  (29  U.  S.  C,  Sections  201-219). 

Two  further  cases  are  instructive.  The  first  is  that  of 
Harlan-Wallins  Coal  Corporation  v.  David  (1946),  303 
Ky.  84,  196  S.  W.  (2d)  881,  where  the  caretaker  of  a 
bathhouse  maintained  by  the  company  for  the  use  of  such 
employees  as  cared  to  take  advantage  of  it  and  pay  one 
dollar  a  month,  was  held  not  to  be  engaged  in  the  produc- 
tion of  goods.  The  nature  of  the  work  performed  by  the 
employee  was  the  deciding  factor  in  the  decision  therein. 
Even  though  bathtaking  is  healthy  and  promotes  morale, 
it  is,  like  the  food  cases,  too  remote  from  the  chain  of 
production.  Another  analogous  case  is  Wilson  v.  R.  F. 
C.  (C.  C.  A.  5,  1946),  158  F.  (2d)  564,  where  the  Re- 
construction Finance  Corporation  built  houses  for  workers 
in  the  magnesium  plant  of  an  independent  contractor.  It 
was  held  that  firemen,  and  operators  of  the  water  plant 
that  served  these  workers'  homes,  were  not  engaged  in  the 
production  of  goods  for  commerce. 

It  is  submitted  that  the  services  in  the  above  cases  are 
similar  to  those  of  the  instant  action  where  the  nutritional 
needs  of  plant  workers  are  catered  to.  Such  services  are 
attentions  to  the  personal  needs  of  the  workers  and  must 
be  sharply  distinguished  from  the  situation  where  some 
service  is  rendered  which  contributes  in  some  way  to  the 
manufacturing  plant  and  its  facilities,  or  to  one  or  more 
of  the  elements  that  go  to  make  up  the  finished  goods 
which  are  sent  out  into  the  stream  of  commerce.  It  must 
be  borne  in  mind  that  activity  that  caters  to  the  personal 
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convenience  of  the  worker  and  activity  necessary  to  the 
production  of  goods  are  completely  different  and  must  not 
be  confused.  A  few  years  ago  everybody  brought  lunches ; 
now  many  desire  to  eat  in  restaurants.  This  shift  in  cus- 
tom does  not  create  a  necessity  to  the  production  of  steel 
in  catering  to  this  desire.  It  is  the  satisfaction  of  a  per- 
sonal convenience  and  desire,  not  steelmaking. 

11. 

Plaintiffs  Are  Engaged  in  a  Retail  or  Service  Estab- 
lishment, the  Greater  Part  of  Whose  Selling  or 
Servicing  Is  in  Intrastate  Commerce. 

As  was  pointed  out  in  Consolidated  Timber  Co.  v.  Wo- 
mack  (C.  C.  A.  9,  1942),  132  F.  (2d)  101,  an  ordinary 
restaurant  or  eating  place  renders  a  service  rather  than 
makes  a  sale.  As  such  service  establishment,  defendant 
catered  to  the  personal  needs  of  the  workers  and  business 
visitors  to  the  plant  [Rec.  pp.  3-4].  Serving  of  meals  was 
not  restricted  to  the  employees.  The  food  was  sold  for 
cash  to  the  employees  or  business  visitors  of  the  Columbia 
Steel  Company  [Rec.  3-4],  and  defendant  catered  to  the 
needs  and  wants  of  such  employees  and  business  visitors 
viewed  as  a  part  of  the  general  consuming  public  and  not 
merely  as  employees.  As  was  so  aptly  stated  by  Mr. 
Justice  Holmes  in  Terminal  Taxicah  Co.  v.  Kiitz  (1916), 
241  U.  S.  252,  60  L.  Ed.  984: 

''The  service  affects  so  considerable  a  fraction  of 
the  public  that  it  is  public  in  the  same  sense  in  which 
any  other  may  be  called  so.  German  Alliance  Ins. 
Co.  V.  Kansas,  233  U.  S.  389.  The  public  does  not 
mean  everybody  all  the  time.'' 
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Also  it  should  be  noted  that  where  exemption  is  claimed 
under  Section  13(a)  of  the  Fair  Labor  Standards  Act 
of  1938  (29  U.  S.  C,  Sec.  213(a)),  the  test  is  the  pri- 
mary business  of  the  employer  not  the  particular  activity 
of  the  employee.  The  emphasis  of  the  language  of  the 
section  is  on  the  nature  of  the  establishment  of  the  em- 
ployer, not  the  activity  of  the  particular  employee.  The 
primary  business  of  the  industrial  feeding  contractor  is 
to  operate  a  restaurant  which  is  a  "service  establishment" 
and  which  is,  therefore,  clearly  exempt. 

Conclusion. 

It  is  respectfully  submitted,  therefore,  that  the  order 
and  judgment  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Central  Division, 
is  correct  and  should  be  affirmed.  Appellants  are  not  cov- 
ered by  the  Fair  Labor  Standards  Act  of  1938,  and  there- 
fore appellants'  third  amended  complaint  does  not  state  a 
claim  upon  which  relief  could  be  granted  by  the  Court 
below. 

Respectfully  submitted, 

John  Moore  Robinson, 
Robert  M.  Himrod, 

By  John  Moore  Robinson, 

Attorneys  for  Respondent  Bearl  Sprott  Company,  Inc. 
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V. 

Bearl  Sprott  Company,  Inc.,  a  Corporation,  appellee 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION 


BRIEF  FOR  THE  ADMINISTRATOR  OF  THE  WAGE  AND  HOUR 
DIVISION,  UNITED  STATES  DEPARTMENT  OF  LABOR,  AS 
AMICUS  CURIAE 

The  Administrator  of  the  Wage  and  Hour  Division, 
United  States  Department  of  Labor,  is  charged  with 
the  duty  and  responsibility  of  administering  and  en- 
forcing the  Fair  Labor  Standards  Act  of  1938  (c.  676, 
52  Stat.  1060;  29  U.  S.  C,  sec.  201  et  seq.),  hereinafter 
referred  to  as  ^^the  Act."  Since  this  case  presents 
significant  questions  concerning  the  scope  of  the  cover- 
age of  the  Act,  the  Administrator,  with  leave  of  Court, 
respectfully  submits  this  brief  as  amicus  curiae. 

JURISDICTION 

This  is  an  appeal  from  a  final  judgment  (R.  9-10) 
of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division,  dis- 
ci) 


missing,  for  failiire  to  state  a  claim  upon  which  relief 
could  be  granted,  tlie  third  amended  complaint  of  the 
appellants  in  an  action  instituted  pursuant  to  Section 
16  (b)  of  the  Act  to  recover  unpaid  overtime  coni])en- 
sation,  an  additional  equal  amount  as  liquidated 
damages,  and  a  reasonable  attorney's  fee. 

The  district  court  had  jurisdiction  of  the  case  under 
Section  16  (b)  of  the  Act  and  Section  24  (8)  of  the 
Judicial  Code  (28  U.  S.  C,  sec.  41  (8)).  The  juris- 
diction of  this  Court  over  this  appeal  arises  under 
Section  128  of  the  Judicial  Code  (28  U.  S.  C,  sec. 
225). 

STATEMENT   OF   THE   CASE 

Since  the  case  arises  on  a  motion  to  dismiss  the 
complaint  the  facts  are  those  stated  in  the  complaint 
(R.  2-7),  and  summarized  at  pages  2-3  of  Appellant's 
Brief. 

QUESTIONS   PRESENTED 

1.  Whether  employees  employed  in  a  cafeteria, 
located  in  the  plant  of  an  interstate  steel  manufacturer 
and  serving  substantially  all  the  employees  of  the 
plant  and  business  visitors,  but  not  open  to  the  general 
public,  are  engaged  in  occupations  necessary  to  the 
production  of  goods  for  interstate  commerce  v^ithin 
the  meaning  of  the  Act. 

2.  Whether  such  employees  are  within  the  exemp- 
tion provided  by  Section  13  (a)  (2)  of  the  Act  for 
employees  engaged  in  a  retail  or  service  establishment 
the  greater  part  of  whose  selling  or  ser\dcing  is  in 
intrastate  commerce. 


SUMMARY   OF   ARGUMENT 

This  Court's  decision  in  Consolidated  Timher  Co.  v. 
Womack,  132  F.  (2d)  101,  is  controlling  here  and  re- 
quires reversal  of  the  decision  below.  In  Womack 
this  Court  held  that  cookhouse  employees  serving 
meals  to  workers  producing  goods  for  commerce  were 
employed  in  an  occupation  necessary  to  the  production 
of  goods  for  commerce  within  the  meaning  of  the  Act. 
The  Act  was  held  applicable  in  Womack  even  though 
the  majority  of  the  employees  did  not  use  the  cook- 
house, and  even  though  the  cookhouse  served  the  gen- 
eral public.  It  follows  a  fortiori  that  the  Act  applies 
here  where  substantially  all  the  employees  patronize 
the  cafeteria  which  is  not  open  to  the  general  public. 
Appellee's  attempt  to  distinguish  Womack  as  resting 
on  the  inaccessibility  of  other  eating  places  is  un- 
supported by  the  facts  of  that  case.  Equally  unsup- 
portable  is  the  attempted  distinction  that  in  Womack 
the  manufacturer  himself  operated  the  cafeteria,  for 
such  a  distinction  between  manufacturer  and  con- 
tractor operation  has  been  squarely  rejected  by  the 
Supreme  Court  in  KirscJibaiim  Co.  v.  Walling,  316 
U.  S.  517,  and  Martino  v.  Michigan  Window  Cleaning 
Co.,  327  U.  S.  173.  Nor  can  the  basic  holding  of  Wo- 
mack that  in-plant  feeding  is  ^^  necessary  to  produc- 
tion'' be  successfully  challenged;  it  is  supported  both 
by  subsequent  court  decisions  construing  the  Act,  and 
by  general  industrial  experience  with  in-plant  feeding 
facilities.  In  any  event  it  was  error  to  dismiss  the 
complaint  since  appellants  would  be  entitled  to  an 
opportunity  to  prove  such  facts  as  the  relationship 
between  the  cafeteria  and  production. 


The  argument  that  the  cafeteria  is  an  exempt  retail 
or  service  establishment  is  likewise  foreclosed  by  the 
Womack  decision,  supra,  as  well  as  by  this  Court's 
recent  holding  in  Coast  Van  Lines  v.  Armstrong,  167 
P.  (2d)  705,  both  of  which  recognize  that  establish- 
ments which  are  not  open  to  the  general  public  are 
not  within  the  exemption. 

ARGUMENT 

I 

Employees  employed  in  a  cafeteria,  located  in  the  plant  of  an 
interstate  steel  manufacturer  and  serving  substantially  all 
the  employees  of  the  plant  but  not  open  to  the  public,  are 
within  the  coverage  of  the  Act 

This  Court  in  Consolidated  Timber  Co.  v.  Womack, 
132  F.  (2d)  101,  lield  that  employees  in  a  Glenwood, 
Oregon,  cookhouse  furnishing  meals  to  loggers  pro- 
ducing timber  for  interstate  commerce  as  well  as  to 
members  of  the  general  public  were  engaged  in  an 
occupation  necessary  to  the  production  of  goods  for 
interstate  commerce  within  the  coverage  of  the  Act. 
We  submit  that  this  Court's  decision  in  the  Womack 
case  applies  a  fortiori  to  the  facts  of  the  instant  case. 

A  comparison  of  the  facts  in  the  Wojnack  case  with 
those  in  the  case  at  bar  discloses  that  the  complaint 
here  alleges  facts  clearly  within  the  Womack  rule. 
Thus,  in  Womack  ^Hhe  court  found  that  the  greater 
proportion  of  the  company  employees  took  their  meals 
elsewhere  than  at  the  Glenwood  cookhouse''  (132  F. 
(2d)  at  103).  In  the  instant  case  '^substantially  all 
the  employees"  of  the  plant  patronize  the  cafeteria 
(R.  4).    In  Womack  the  facilities  were  available  not 


only  to  the  logging  employees  but  also  to  employees  of 
other  companies  and  to  the  general  public  (132  F. 
(2d)  at  103,  106).  In  the  instant  case  the  cafeteria 
^^is  open  only  to  employees  and  business  visitors 
*  *  ^  and  not  to  the  general  public"  (R.  4).  In 
the  Womack  case  this  Court  concluded  that  the  work 
of  the  cookhouse  employees  ^^had  such  a  close  and 
immediate  tie  with  the  process  of  production  for  com- 
merce, and  was  therefore  so  much  an  essential  part  of 
it,  that  the  employees  are  to  be  regarded  as  engaged  in 
an  occupation  ^necessary  to  the  production  of  goods 
for  commerce'  ''  (132  F.  (2d)  at  106,  quoting  Kirsch- 
baum.  Co.  v.  Walling,  316  U.  S.  517,  525-526).  We 
submit  that  upon  the  similar,  and  indeed  stronger, 
facts  of  this  case  the  same  result  must  follow  here. 

Appellee  seeks  to  distinguish  the  Womack  case  on 
the  grounds,  first,  that  the  cookhouse  in  that  case  was 
operated  by  the  company  which  itself  produced  goods 
for  commerce  rather  than  by  an  independent  con- 
tractor, and  second,  that  the  cookhouse  in  the  Womack 
case  was  located  in  an  inaccessible  location  and  not, 
as  in  the  instant  case^  in  a  city  with  other  restaurant 
facilities.  We  submit  that  the  first  of  these  attempted 
distinctions  is  contrary  to  well-settled  rules  as  to  the 
coverage  of  the  Act  and  that  the  second  attempted 
distinction  rests  on  a  theory  rejected  in  the  Womack 
decision  itself. 

Appellee's  argument  that  the  Womack  case  is  dis- 
tinguishable because  the  employer  here  operates  the 
cafeteria  under  a  contract  with  the  manufacturer 
whereas  in  Womack  the  manufacturer  operated  his 
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own  cookhouse  is  contrary  to  the  well-settled  rule  that 
the  applicability  of  this  Act  depends  upon  the  rela- 
tionship of  the  employees'  duties  to  production  for 
commerce  and  not  upon  wh(^ther  the  employer  is  him- 
self producing  goods  for  commerce  or  is  rendering 
service  to  a  producer.  Kirschhauw  Co,  v.  Walling, 
316  U.  S.  517,  524;  Martin o  v.  Michigan  Window 
Cleaning  Co.,  327  U.  S.  173,  177;  l^oland  Electrical  Co. 
V.  Walling,  326  U.  S.  657,  664.  Squarely  in  point 
here  is  the  Martino  decision  holding  that  employees 
of  a  window  washing  concern  were  covered  by  the 
Act  because  they  were  engaged  in  cleaning  factory 
windows  pursuant  to  a  contract  between  their  em- 
ployer and  the  manufacturer.  Noting  that  the  clean- 
ing of  windows  was  an  occupation  necessary  to  the 
production  of  goods,  the  Court  stated : 

If  the  services  rendered  in  this  case  had  been 
rendered  by  employees  of  respondent's  cus- 
tomers engaged  in  the  production  of  goods  for 
interstate  commerce,  those  employees  would 
have  come  under  the  Act.  Respondent's  em- 
ployees are  not  to  be  excluded  from  such 
coverage  merely  because  their  employment  to 
do  the  same  work  was  under  independent  con- 
tracts.    [327  U.  S.  at  176-177.] 

Similarly  in  the  instant  case  employees  whose  activi- 
ties are  covered  by  the  Act  under  the  Womack  deci- 
sion ^^are  not  to  be  excluded  from  such  coverage 
merely  because  their  employment  to  do  the  same 
Avork  was  under  independent  contracts/' 

Appellee's   contention   that   the    Womack   decision 
rests  on  the  inaccessibility  of  other  eating  places  and 


that  it  is,  therefore,  inapplicable  here  because  the  em- 
ployees are  free  to  dine  elsewhere  proceeds,  we  believe, 
from  a  misreading  of  the  Womack  case.  This  Court 
in  Womack  expressly  noted  that  ^Hhe  greater  propor- 
tion of  the  company  employees  took  their  meals  else- 
w^here  than  at  the  Glenwood  cookhouse"  (132  F.  (2d) 
at  103).  Thus  the  Womack  decision  itself  rejects  as 
a  test  of  coverage  whether  the  employees  producing 
goods  for  commerce  had  alternative  places  to  eat. 
Appellees  ^^accessibility"  argument  could  have  been 
made  with  more  force  in  the  Womack  case  itself 
than  it  can  achieve  here  where  ^^substantially  all  the 
employees"  patronize  the  cafeteria  (R.  4).  As  a 
matter  of  fact,  a  contention  similar  to  appellee's  was 
advanced  and  expressly  rejected  in  Womack,  Ap- 
pellee states  (brief,  p.  12)  that  if  the  cafeteria  had 
closed  ^^  Presumably  more  workers  would  have  brought 
their  lunches  and  the  rest  would  have  eaten  at  nearby 
restaurants."  Cf.  Womack:  ^'^  *  *  it  is  of  no 
consequence  to  argue  that  the  Company  might  have 
employed  loggers  residing  in  the  vicinity  Avho  would 
not  be  under  the  necessity  of  eating  at  a  cookhouse, 
because  it  is  not  tvhai  could  have  been  the  fact,  but 
what  actually  was  the  fact,  upon  which  the  decision 
must  rest"  (132  F.  (2d)  at  107;  italics  supplied).' 
Finally  appellee  suggests  that  the  employees  here 
are  not  covered  by  the  Act  because  their  ^^  services 

^  As  shoAvn  in  Point  II,  infra^  if  the  inaccessibility  of  other  eat- 
ing places  were  an  element  necessary  to  the  coverage  of  these  em- 
ployees, it  was  nevertheless  error  to  dismiss  the  complaint  because 
appellants  would  be  entitled  to  an  opportunity  to  develop  at  trial 
the  facts  with  respect  to  the  inaccessibility  of  other  eating  places. 
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are  attentions  to  the  personal  needs  of  the  workers 
and  must  be  sharj)ly  distingnislied  from  the  situation 
where  some  service  is  rendered  Avhich  contributes  in 
some  way  to  the  manufacturing  plant  and  its  facili- 
ties" (brief,  p.  13).  Since,  as  we  have  seen,  the 
relation  between  appellants  and  the  production  of 
goods  for  commerce  is  the  same  as  that  borne  by 
tlie  employees  in  the  Womach'  case,  appellee's  con- 
tention amounts  to  little  more  than  an  attack  on 
the  holding  in  Womack  that  the  furnishing  of  meals 
to  employees  producing  goods  for  commerce  is  ^^neces- 
sary to  production''  within  the  meaning  of  the  Act. 

Appellee  seeks  to  support  this  attack  on  the  doc- 
trine of  the  Womack  case  by  citing  McLeod  v.  Threl- 
held,  319  U.  S.  491.  We  submit  that  the  McLeod  case 
not  only  fails  to  support  appellee  here  but  on  the 
contrary  indicates  Supreme  Court  approval  of  the 
Womack  rule.  In  McLeod,  the  Court,  dividing  5  to 
4,  held  that  a  cook  for  a  railroad  crew  w^as  not  *^  en- 
gaged in  commerce."  But  the  majority  opinion 
explicitly  stated  that  it  w^as  not  concerned  with  the 
scope  of  ^^ production  of  goods  for  commerce"  since 
McLeod 's  duties  were  ^*  completely  outside  that 
clause."  319  U.  S.  at  493.  Moreover  the  Court  has 
since  made  it  clear  that  the  McLeod  case  was  limited 
to  the  scope  of  ^^  engaged  in  conmierce"  and  in  dis- 
tinguishing McLeod  stated  that  '^the  test  of  whether 
one  is  in  commerce  is  obviouslv  more  exacting;  than 
the  test  of  whether  his  occupation  is  necessary  to  pro- 
duce goods  for  commerce."  Armour  d'  Co.  v.  Wan- 
tock,  323  U.  S.  126,  131.     The  clear  implication  that 
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the  Court  would  have  reached  a  different  result  in 
McLeod  had  the  employee  there  been  able  to  rely  on 
the  ^* necessary  to''  concept  of  coverage  is  further  sup- 
ported by  the  fact  that  both  the  majority  and  dis- 
senting opinions  in  McLeod  cite  the  Womack  case 
with  apparent  approval.     319  U.  S.  at  493,  501/ 

In  urging  that  appellants  are  not  engaged  in  work 
^^ necessary''  to  production,  appellee  ^Svould  give  an 
unwarranted  rigidity  to  the  application  of  the  word 
^necessary'  which  has  always  been  recognized  as  a 
word  to  be  harmonized  with  its  context.  See  McCtd- 
loeh  V.  Maryland,  4  Wheat.  316,  413,  414"  {Armour 
d;  Co.  V.  Wantock,  323  U.  S.  126  at  129-130).  To 
establish  that  an  emplo3^ee  is  engaged  in  an  ^^occu- 
pation necessary  to  the  production  of  goods  for  com- 
merce" the  statute  ^'does  not  require  that  the 
occupation  in  which  he  is  employed  be  indispensable 
to  the  production  under  consideration"  (Roland 
Electrical  Co.  v.  Waning,  326  U.  S.  657  at  664 ;  italics 
by  the   court).     In   the   instant   case   the   employees 

^  The  Womack  case  has  been  f ohowed  by  appellate  courts  both 
prior  and  subsequent  to  the  McLeod  decision.  Hanson  v.  Lager- 
sfrom,  133  F.  (2d)  120  (C.  C.  A.  8)  ;  Basik  v.  General  Motors 
Corp.,  311  Mich.  705,  19  N.  W.  (2d)  142;  see  also  Ferguson  v. 
Prophet  Co..  6  W.  H.  Cases  284  (S.  D.  Ind.).  Appellee  relies  on 
two  lower  court  decisions  to  the  contrary.  Kuhn  v.  Canteen  Food 
^Service  Inc.,  4  W.  H.  Cases  913  (N.  D.  Ih.),  appeal  dismissed  for 
want  of  final  judgment,  150  F.  (2d)  55  (C.  C.  A.  7)  ;  Relander  v. 
Mason  County  Logging  Co.,  2  W.  H.  Cases  1052  (Superior  Ct., 
Thurston  County,  Washington).  The  Kuhn  case  rests  in  };art 
on  the  district  court  decision  in  Castaing  v.  Puerto  Rican  Ameri- 
can Sugar  Refinery,  Inc.,  which  had  been  reversed  shortly  before 
the  Kuhn  decision,  145  F.  (2d)  403  (C.  C.  A.  1),  and  the  Relander 
case  rests  on  the  district  court  decision  in  Wo7nach,  subsequently 
reversed  in  part  bj^  this  Court. 
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bear  the  same  *^ close  and  inunediate  tie  with  the 
process  of  production''  as  tlie  employees  in  the 
Wor)mck  case  (132  F.  (2d)  at  106).  That  the  rela- 
tionship is  in  fact  ^^ close  and  immediate''  is  substan- 
tiated by  the  facts  in  the  instant  case  and  by  general 
industrial  experience. 

The  relationship  between  the  cafeteria  workers  and 
the  production  activities  of  the  steel  company  is  at- 
tested not  only  by  the  fact  that  the  company  has 
turned  over  a  portion  of  its  plant  for  the  purpose 
of  xjroviding  meals  for  its  employees  and  business 
visitors,  1)ut  also  by  the  close  control  exercised  by 
the  steel  company  over  the  cafeteria.  The  steel 
company  owns  the  greater  part  of  the  cafeteria  furni- 
ture, utensils,  kitchen  equipment,  and  tableware.  It 
regulates  the  hours  of  operation  and  the  j^rices 
charged  in  the  cafeteria,  and  even  the  menus  offered 
there,  all  for  the  purpose  of  accommodating  the  needs 
and  schedules  of  the  steel  company's  employees 
(R.  4).  The  steel  company's  control  over  the  cafe- 
teria is  indicative  of  its  recognition  of  the  relationship 
between  in-plant  feeding  and  efficient  operation  of 
productive  facilities. 

The  relationship  between  in-plant  feeding  and  pro- 
duction is  likewise  attested  by  general  industrial  ex- 
perience which  refutes  appellee's  assertion  that  the 
abandonment  of  the  cafeteria  would  not  ^^lave  caused 
a  ripple  in  the  production  of  Columbia  Steel  Com- 
pany" (brief,  p.  12).  The  following  excerpts  from 
letters  of  leading  industrial  concerns  to  the  War  Food 
Administration  emphasize  the  marked  relationship 
between  the   existence   of  in-plant   feeding  facilities 
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and  increased  production:^  ^^It  has  been  our  experi- 
ence ^  *  *  that  there  is  no  single  thing  *  ^  * 
which  helps  [more]  to  maintain  the  high  rate  of 
production  ^  *  *  than  to  operate  a  good,  eco- 
nomical industrial  food  service'^  (Philco  Corpora- 
tion). ^^Our  production  per  man-day  is  materially 
greater  than  was  the  case  prior  to  our  having  a  cafe- 
teria *  ^  ^."  (Gray  Engineering  Company  of  Los 
Angeles.)  ^^*  *  ^  in-plant  feeding  is  beneficial 
both  from  a  welfare  and  production  standpoint'' 
(Fleetwing,  Division  of  Kaiser  Cargo,  Inc.).  ''The 
increased  production  ^  ^  ^  jias  in  great  measure 
been  contributed  to  by  in-plant  feeding''  (Bake well 
Aircraft  Products  Company  of  Los  Angeles). 
u^  *  ^  our  cafeteria  is  a  material  factor  in  main- 
taining production"  (Du  Pont  Company).  The  ex- 
perience of  these  industries  with  in-plant  feeding 
facilities  demonstrates  that  the  maintenance  of  such 
facilities  is  not  ''merely  a  comfort  and  convenience" 
(appellee's  brief,  p.  6),  and  establishes  that  in  their 
view  to  eliminate  in-plant  feeding  would  "handicap 
the  production"  (Roland  Electrical  Co,  v.  Walling, 
326  U.  S.  657,  664).* 

^  Extracts  from  these  letters  are  contained  in  Nutrition  in 
Industry,  pnbhshed  by  the  International  Labor  Office  in  1946. 
For  the  convenience  of  the  Court  we  have  reprinted  the  extracts 
there  contained  in  the  Appendix,  infra. 

*  Canadian  industrial  experience  is  similar.  "*  *  *  many 
industrialists  speak  of  the  value  of  the  installation  of  such  [in- 
plant  feeding]  facilities  as  a  morale  builder  and  in  increasing  the 
productivity  of  the  workers.  A  ^ood  midshift  meal  is  known 
definitely  to  cut  down  on  the  afternoon  lag,  and  thus  production 
is  kept  up  to  a  high  level.  Midmornir.g  and  afternoon  break  peri- 
ods with  nutritious  food  available  have  been  found  by  many  to 
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The  relationship  between  in-jjlant  feeding  and  pro- 
duction is  likewise  ree(3gnized  by  Government  agen- 
cies,^ by  emi)]oyer  organizations,"  b}'  the  food  service 


increase  prodvcfion  or  heep  j>roductH>n  (if  the  name  level  when 
the  work  is  tedious.  *  *  *  it  has  also  been  indicated  that  if 
an  optimal  pliysical  condition  is  to  be  promoted,  and  high  per 
capita  produH'wn  made  possJhh ,  inana<i:enient  nnist  assume  an 
active  responsibihty  in  the  matter  of  worker  nutrition.  For 
management  to  do  so  is  wise  self-interest  rather  than  philanthropy 
*  *  *."  Nuti-ition  in  Ivdiistry^  sKpra,  Part  I,  Nutrition  in 
Canadian  Industry,  contributed  by  Lionel  Bradley  Pett.  Ph.  D., 
M.  D.,  Chief  of  the  Division  of  Nutrition  of  the  Department  of 
National  Health  and  Welfare,  Ottawa,  \^\).  IT,  \'l  [italics 
supplied]. 

^  See  InduxtriaJ  Feeding  in  Manufacturing  Establishments, 
published  in  1944  by  the  United  States  War  Food  Administration, 
which  states  (p.  1)  that  the  Industrial  Feedino-  Program  had  as 
its  two  fold  purpose  "(1)  to  encourage  the  installation,  expansion, 
and  improvement  of  food  service  facilities  in  all  plants  where  in- 
dustrial feedin<2:  is  practicable;  (2)  to  assist  industrial  food  serv- 
ices in  providing  the  food  needed  by  workers  to  maintain  and 
improve  health  and  production  efficiency."  See  also  Plant  and 
Community  Facilities  and  ^^ennces  Guide,  published  by  the  Bureau 
of  Manpower  Utilization,  War  Manpower  Commission  (1943),  p. 
12:  "The  rate  and  quality  of  production  *  *  *  -g  dii^ectly 
influenced  by  the  provision  of  nutritious  food  through  adequate 
and  accessible  eating  facilities  in  the  plant  and  in  the  community.'* 
See  also  Monthly  Labor  Review,  Volume  7,  pp.  218-221,  184 
(1918)  ;  Volume  16,  pp.  1-9  (1923).  For  the  comparable  English 
experience,  see  Monthly  Labor  Review,  Volume  2,  pp.  ()9-70,  91; 
Volume  7,  pp.  l()-47,  58.  The  English  wartime  requirement  that 
manufacturing  establishments  with  over  250  employees  establish 
an  in-plant  industrial  feeding  unit  is  contained  in  Statutory  Rules 
and  Orders,  1940,  No.  1993  of  Vol.  II,  p.  408.  The  English  prac- 
tice is  summarized  in  Canteens  in  Industry  (published  in  1942  by 
the  Industrial  Welfare  Society)  which  states  (p.  6)  :  "The  works 
canteen  has  become  an  accepted  and  essential  part  of  large-scale 
industry  and  few  would  deny  its  benefits  from  the  point  of  view 
of  health,  efficiency,  and  well-being." 

^  As  stated  by  the  National  Industrial  Conference  Board,  Indus- 
tnal  Lunch  Rooms  (1928),  p.  55:  '"*     ''     ''     a  niuubcr  of  com- 
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industry/  and  by  experts  in  industrial  management.^ 
For  the  convenience  of  the  Court  we  have  reprinted 
in  the  Appendix,  infra y  excerpts  from  a  report  of  the 
International  Labor  Office  indicating  the  widespread 
recognition  of  the  importance  of  in-plant  feeding  to 
production.  Thus  general  industrial  experience  as 
well  as  the  weight  of  judicial  authority  fully  supports 

panies  that  find  it  urgent  to  install  Innchoon  facilities  for  their 
employees,  but  impractical  to  engage  in  a  program  of  manage- 
ment and  finance  foreign  to  their  business,  deem  it  advisable  to 
turn  the  management  of  their  cafeterias  over  to  concessionaires. 
Reasonable  jfinancial  loss  has  not  deterred  employers  from  con- 
tinuing to  furnish  such  luncheon  facilities  *  *  *  j^  ^g  g^^j_ 
dent,  therefore,  that  the  industrial  lunchroom  is  not  a  profitable 
undertaking,  but  this  a  minor  consideration  to  many  who  find  its 
advantages  heavily  outweighing  its  drawbacks."  See  also  Na- 
tional Association  of  ^lanufacturers.  Industrial  Health  Practices 
(1941).  Cf.  Martino  v.  Michigan  Window^  Cleaning  Co,^  327 
U.  S.  173, 176,  n.  4. 

'  "If  you  are  a  [plant  cafeteria]  manager  in  this  positicm  [forced 
to  charge  high  food  prices  to  pay  for  light,  fuel,  and  rent]  try 
selling  the  company  on  the  importance  of  nutrition  in  its  relation 
to  production.  Sell  the  idea  of  keeping  the  worker  fit  *  *  *." 
Address  of  Alberta  M.  Macfarlane,  Educational  Director,  Na- 
tional Restaurant  Association,  extracts  re])rinted  in  Nutrition  in 
Indusstry  (1942),  Canadian  Department  of  Pensions  and  National 
Health.  See  also  National  Restaurant  Association  News-Letter, 
Educational  Department  Bulletin  No.  27,  May  24,  1945.  Cf. 
Roland  Electrical  Co.  v.  Walling,  326  U.  S.  657,  664,  n.  2. 

®"The  maintenance  of  plant  restaurants  and  cafeterias  has  be- 
come almost  universal.  Even  when  the  neighborhood  is  blessed 
with  fairly  good  places  to  eat,  it  has  come  to  be  regarded  as  de- 
sirable to  institute  a  plant  cafeteria.  This  makes  possible  not  only 
the  development  of  esprit  de  corpn  through  meeting  of  fellow 
workers,  but  insures  that  workers  will  toil  through  the  afternoon 
hours  properly  nourished.  It  is  these  features  that  make  the 
restaurant  a  dividend  paying  investment."  Lansburgh  and 
Spriegel,  Industrial  Management  (1940),  p.  333;  see  also  Na- 
tional Research  Council,  The  Food  and  Nutrition  of  Indii^trial 
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the  conclusion  reached  by  this  Court  in  the  Womack 

case  that  employees  who  are  employed  for  the  purpose 

of  furnishing  meals  to  employees  pi'oducing  goods  for 

commerce  are  themselves  engaged  in  an  occupation 

necessary  to  the  production  of  goods  for  commerce 

within   tlie   meaning   of   the   Fair   Labor    Standards 

Act. 

II 

The  issue  of  coverage  should  not  have  been  determined  ad- 
versely to  appellants  prior  to  trial 

As  we  have  seen  the  facts  alleged  in  the  complaint 
are  sufficient  to  establish  tlie  coverage  of  the  Act 
under  the  controlling  decisions  of  the  Supreme  Court 
and  of  this  Court.  But  even  under  appellee's  theory 
of  the  law,  it  was  error  to  dismiss  the  complaint  prior 
to  trial. 

It  is  well-settled  that  "^ There  is  no  justification  for 
dismissing  a  complaint  for  insufficiency  of  statement, 
except  where  it  appears  to  a  certainty  that  the  plain- 
tiff would  be  entitled  to  no  relief  under  any  state  of 
facts  which  could  be  proved  in  support  of  the  claim." 
Leiiner  v.  State  Mutual  Life  Assur.  Co.,  108  F.  (2d) 
302,  306  (C.  C.  A.  8) ;  Sparks  v.  England,  113  F.  (2d) 
579,  582  (C.  C.  A.  8)  ;  accord:  Ware  v.  Travelers  Ins. 

Workers  in  Wartirne^  First  Report  of  Commission  on  Nutrition  in 
Industry,  No.  110  (1942)  ;  Vicary,  Labor  Management  and  Food^ 
26  Harvard  Business  Review  305  (1948) ;  Aspley  and  Whitmore, 
Nutrition  Program  for  Workers^  Industrial  Relations  Handbook, 
H)4eS,  pp.  734,  et  seq. ;  Hag^-ard  and  Greenberg,  Diet  and  Physical 
Kjji<:iency — Infuence  of  Frequency  of  Meals  U pon  Physical  Ef- 
ficiency and  Industrial  Productivity  (1935)  ;  Metropolitan  Life 
Insurance  Company  PoUcy  Holders  Service  Bureau,  Lunchrooms 
for  Employees  {\W1). 
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Co,,  150  F.  (2d)  463,  465  (C.  C.  A.  9)  ;  Hmmey  v. 
FmnMin  Fire  Ins,  Co,,  142  F.  (2d)  864,  866  (C.  C.  A. 
9)  ;  Carroll  v.  Morrison  Hotel  Corp,,  149  F.  (2d)  404, 
406  (C.  C.  A.  7)  ;  Koeliler  v.  Jacobs,  138  F.  (2d)  440, 
443  (C.  C.  A.  5) ;  Tahir  Erk  v.  Glenn  L,  Martin  Co,, 
116  F.  (2d)  865,  870  (C.  C.  A.  4)  ;  Continental  Collier- 
ies V.  SJioher,  130  F.  (2d)  631,  635  (C.  C.  A.  3).  This 
rule  is  particularly  applicable  in  actions  under  the 
Fair  Labor  Standards  Act  where  the  courts  have  rec- 
ognized the  '^special  necessity  ^  *  *  ^f^^^  having 
a  detailed  knowledge  of  all  pertinent  facts  relative  to 
the  nature  of  an  employer's  business  and  of  the  w^ork 
done  for  him  by  an  employee,  before  attempting  to 
reach  a  conclusion  as  to  whether  the  employee  is  or 
is  not  entitled  to  the  [wage  and  hour]  benefits 
*  ^  "^  of  the  Act.'  '^  Stratton  v.  Farmers  Produce 
Co,,  134  F.  (2d)  825,  827  (C.  C.  A.  8);  accord: 
Musteen  v.  Johnson,  133  F.  (2d)  106,  108  (C.  C.  A.  8) ; 
DeLoach  v.  Crowleij's  Inc.,  128  F.  (2d)  378,  380 
(C.  C.  A.  5)  ;  Burton  v.  Zimmerman,  131  F.  (2d)  377 
(C.  C.  A.  4) ;  Davila  v.  Porto  Rico  Ry.  Poiver  <k  Light 
Co,,  143  F.  (2d)  236,  238  (C.  C.  A.  1)  ;  Castaing  v. 
Puerto  Rico  American  Sugar  Refinery,  145  F.  (2d) 
403  (C.  0.  A.  1). 

In  the  instant  case  as  we  have  seen  (Point  I,  supra) 
the  complaint  alleges  facts  which  establish  the  cover- 
age of  the  Act  under  the  Womack  decision  and  other 
decisions  of  the  Supreme  Court  and  of  this  Court. 
But  even  if  the  limitations  which  appellee  seeks  to 
engraft  on  those  decisions  could  properly  be  imposed, 
appellants  would  still  be  entitled  to  an  opportunity 
to  prove  the  facts  wiiich  appellee  regards  as  essential 
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to  coverage.  For  example,  although  the  inaccessibil- 
ity of  other  eating  places  is  not  an  essential  element 
of  establishing  the  applicabilit}^  of  the  Act,  even  if 
it  were  an  element,  ai)])ellants  would  be  entitled  to  go 
to  trial  to  prove  its  existence.  The  ''accessibility-' 
of  other  eating  places  would  depend  not  only  upon  the 
presence  in  the  vicinity  of  other  restaurants  (a  matter 
probably  not  within  the  scope  of  judicial  notice;  see 
9  Wigmore  on  Elvidence  547,  548,  Sec.  2511  (3d 
Edition,  1940)  ;  State  v.  Small,  126  Me.  235,  137  Atl. 
398;  City  of  St.  Louis  v.  St.  Louis  Theater  Co.,  202 
Mo.  690,  100  S.  W.  627;  but  cf.  appellee's  brief,  p.  10), 
but  also  upon  whether  any  such  restaurants  were  of  a 
type  within  the  means  of,  and  otherwise  suitable  for, 
the  employees  of  the  plant,  whether  the  employees 
were  permitted  to  leave  the  plant  to  eat  and  were 
given  sufficient  time  to  do  so,  and  other  similar  facts. 
If  these  matters  were  relevant  as  appellee  contends, 
they  could  be  developed  at  a  trial  but  they  need  not, 
and  indeed  should  not,  be  detailed  in  a  complaint. 
See  Rule  8,  Federal  Rules  of  Civil  Procedure ;  South- 
ern Pacific  Co.  V.  Conway,  115  F.  (2d)  746,  750 
(C.  C.  A.  9),  and  cases  cited;  Continental  Collieries 
V.  Shoher,  130  F.  (2d)  631,  635  (C.  C.  A.  3) ;  Tahir 
Erk  V.  Glenn  L.  Martin  Co.,  116  F.  (2d)  865,  870 
(CCA.  4). 

Appellee  also  vigorously  contends  that  there  is  no 
direct  relationship  between  the  maintenance  of  the 
cafeteria  and  the  x>i'^>duction  of  the  steel  company. 
As  a  matter  of  law,  this  contention  would  appear  to 
be  foreclosed  by  the  Womack  decision  and  other  cases 
discussed  in  Point  I,  snpra.     Insofar  as  the  contention 
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raises  a  question  of  fact,  it  cannot  be  resolved  on  the 
basis  of  the  pleadings  alone.  Although  the  industrial 
and  governmental  authorities  cited  in  Point  I,  supra, 
would  appear  to  be  sufficient  to  establish  appellants' 
case  on  this  point,  appellants  might  wish  to  introduce 
the  testimony  of  employees  and  officials  of  the  Colum- 
bia Steel  Company  on  this  point  or  they  might  wish 
to  introduce  expert  testimony  as  was  done  in  Basik 
V.  General  Motors  Corp,,  311  Mich.  705,  19  N.  W. 
(2d)  142,  which  also  involved  the  coverage  under  the 
Act  of  workers  in  a  plant  cafeteria.  Thus,  even 
under  appellee's  theory  of  the  law,  appellants'  com- 
plaint stated  a  claim  within  the  scope  of  the  Act, 
and  should  not  have  been  dismissed  prior  to  trial. 

Ill 
The  plant  cafeteria  is  not  a  retail  or  service  establishment 

Appellee  contends  (brief,  pp.  14-15),  that  the  cafe- 
teria is  an  exempt  retail  or  service  establishment 
under  Section  13  (a)  (2)  of  the  Act  which  exempts 
from  the  minimum  wage  and  overtime  provisions 
employees  ^^  engaged  in  any  retail  or  service  establish- 
ment, the  greater  part  of  whose  selling  or  servicing 
is  in  intrastate  commerce."  This  contention,  not 
passed  upon  by  the  district  court,  is  foreclosed  by 
the  decision  of  the  Supreme  Court  in  Roland  Elec- 
trical Co.  V.  Walling,  326  U.  S.  657,  675-678,  and  by 
this  Court's  decisions  in  Consolidated  Timher  Co.  v. 
Womack,  132  F.  (2d)  101,  and  Coast  Vayi  Lines  v. 
Armstrong,  167  P.  (2d)  705.  Since  the  cafeteria  in 
this  case  serves  only  employees  and  business  visitors 
and  is  not  open  to  the  general  public,  it  falls  outside 
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the  scope  of  the  exemption  as  construed  in  the 
Roland,  Womack,  and  ArmMrong  cases.  Moreover, 
even  if  the  cafeteria  were  a  service  establishment,  the 
decisions  of  the  Supreme  Court  and  of  this  Court 
cast  considerable  doubt  on  wliether  the  greater  part  of 
the  ^^ servicing''  would  be  in  intrastate  commerce. 
See  McLeod  v.  Threlkehl,  319  U.  S.  491,  494,  n.  6; 
Boiifell  V.  Walling,  327  U.  S.  463,  467;  Consolidated 
Timher  Co.  v.  Womack,  132  F.  (2d)  101,  107  (C.  C.  A. 
9) ;  see  also  Kirschhaiim  Co.  v.  Walling,  316  U.  S.  517, 
526;  Roland  Electrical  Co.  v.  Walling,  326  U.  S.  657, 
667;  Martino  v.  Michigan  Window  Cleaning  Co.,  327 
U.  S.  173,  177. 

CONCLUSION 

The    judgment    of    the    district    court    should    be 

reversed. 

Respectfully  submitted. 

William  S.  Tyson, 

Solicitor, 

Bessie  Margolin, 

Assistant  Solicitor, 

Frederick   U.    Reel, 
Joseph  D.  Mladinov, 

Attorneys, 
United  States  Department  of  Lahor. 

Kenneth  C.  Robertson, 

Regional  Attorney, 

August  1948. 


APPENDIX 

Extracts  from  Nutrition  in  Iridtistry,  International 
Labor  Office,  Montreal,  1946,  Part  II:  ^^The  Wartime 
Food  and  Nutrition  Programme  for  Industrial  Work- 
ers in  the  United  States  ^^  contributed  by  Robert  S. 
Goodhart,  M.  D.,  Surgeon  (R)  USPHS,  Chief  of  the 
Industrial  Feeding  Programs  Division,  Food  Distri- 
bution Programs  Branch,  Production  and  Marketing 
Administration,  U.  S.  Department  of  Agriculture, 
Washington. 

III.  Wartime  Progress  ix  Protecting  the  Health 
OF    Industrial    Workers    Through    Nutritional 

Measures  (Pages  61-63) 

In-plant  feeding  was  a  common  practice  in  the 
United  States  before  the  war.  A  report  on  health 
practices  in  industrial  establishments,  published  by 
the  National  Association  of  Manufacturers  in  the 
autumn  of  1941 '  indicated  that  41  percent  of  2,064 
manufacturing  plants  provided  lunch  rooms  for  their 
employees  in  1940.  A  Nation-wide  survey  of  manu- 
facturing plants  engaged  in  war  work,  conducted  by 
the  War  Food  Administration,^  showed  that,  in  March 
1944,  49  percent  had  food  service  facilities.  In  table 
I  the  findings  of  the  two  studies  are  broken  down 

^  National  Association  of  Manufacturers :  Industrial  Health 
Practices  (a  Eeport  of  a  Survey  of  2,064  Industrial  Establish- 
ments) (New  York,  1941).  (Footnote  numbers  in  this  appendix 
correspond  to  those  in  the  original  report.) 

^  U.  S.  Department  of  Agriculture :  Industrial  Feeding  in  Man- 
ufacturing Establishments,  1944  (a  Report  of  Survej^s  Conducted 
by  War  Food  Administration,  Office  of  Distribution)  (Washing- 
ton, D.  C,  1944). 

(19^ 


20 


according  to  j^lant  employment  sizes.  The  distri- 
bution of  ])lants  among  the  various  sizes  was  similar 
in  the  two  surveys. 

The  expansion  of  in-plant  or  industrial  feeding 
during  the  war  was  actually  mucli  greater  than  it 
would  appear  to  have  been  from  the  tigures  in  table 
I.  In  1939  there  were  about  7,800,000  workers  in 
manufacturing  industries '  Avhile  in  1944,  about  16.5 
million  were  so  employed."  About  75  percent  of  this 
number,  or  12. (>  million,  were  considered  according 
to  the  statistics  of  the  War  Manpower  Commission,'* 
to  be  engaged  in  war  work  (page  61). 

Table  I. — Percentage  oj  manufacturing  plants  with  food  services 


Plant  employment  size 


National 
Association 

of  Manufac-       ■      „,,_„-„ 
turers  survey    ^'^n^^I^^'' 
(1940) 


Wat  Foods 
Administra- 


(1944) 


All  sizes... 

1-249 

250-499 

500-999 

1,000-1,999. 
1,000-2,499. 
2,000-0  ver. 
2,500-over. 


^  Ibid.;  See  also,  U.  S.  Department  of  Coinnieice,  Bureau  of  the 
Census,  Census  of  Manufacturers,  1939  (Washington,  D.  C,  1942). 

*U.  S.  Department  of  Labor,  Bureau  of  Labor  Statistics;  Em- 
ployment and  Payrolls  (Washington,  D.  C,  1945) . 

^  LT.  S.  Department  of  Agriculture,  op.  cit. 
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Effect  of  Nutritiox  Pr(X>kammes  Upox  Workers' 
Health,  ErFiciExcri',  axd  Productivity  (Pagf^ 
80-84) 

***** 

The  considered  opinion  of  industrialists  who  have 
made  satisfactory  food  services  avaihihk^  to  their 
employees  must  carry  consideral)le  weiglit  in  an  ap- 
praisal of  the  value  of  this  practice. 

The  folloAving  quotations  are  typical  of  the  o])inions 
of  industries  having  experience  with  good  nutrition 
programs,  as  expressed  in  letters  to  the  War  Food 
Administration : 

It  is  my  opinion  that  the  food  service  progranmie 
at  this  plant  has  been  a  big  factor  in  the  good  relation- 
ships which  exist  between  the  company  and  its  'Em- 
ployees, and  it  has  been  a  contributing  factor  to  the 
fine  morale  which  prevails  here.  The  fact  that  a  good 
morale  does  exist  can  be  substantiated  by  such  things 
as  our  absentee  rate  which  is  concurrently  about  4 
per  cent  and  is  low^er  than  industry  as  a  whole,  and  to 
our  knowledge  is  the  lowest  absenteeism  rate  for  any 
of  the  major  plants  in  this  community.  Our  accident 
rates  are  substantially  less  than  the  averasre  for  ^^ 
dustry  as  a  whole  or  for  the  food  industry  itRp^f 

Gexeral  Foods  CoRPORATio?>i . 
Post  Products  Divisiox, 

Battle  Creek,  Mich. 

It  has  been  our  experience  and  it  is  our  belief  that 
there  is  no  single  thing  which  tends  [more]  to  cut 
down  absenteeism  and  labour  turnover  or  which  helps 
[more]  to  maintain  the  high  rate  of  production 
through  increased  morale  than  to  operate  a  good,  eco- 
nomical industrial  food  service. 

Philco  Corporatiox, 
Philadelphia,  Pennsijlvania, 


23 

We  are  very  well  satisfied  with  the  results  shown 
since  we  have  installed  the  cafeteria  for  our  employees 
here  in  the  plant    *     *     *, 

The  record  has  shown  that  our  absenteeism  due  to 
sickness  has  materially  decreased.  There  has  been  a 
marked  improvement  in  the  morale  of  the  workers. 
Our  production  per  man-day  is  materially  greater 
than  was  the  case  prior  to  our  having  a  cafeteria,  and 
we  feel  this  is  attributable  to  the  elimination  of  fa- 
tigue resulting  from  improper  midshift  meals. 

Gay  Engineering  Company, 

Los  Angeles,  California, 

We  do  not  feel  that  in-plant  feeding  has  too  great  a 
bearing  on  absenteeism  and  labour  turnover,  but  we  do 
firmly  believe  that  it  is  important  from  a  morale 
standpoint ;  also,  hot,  nourishing  meals  reduce  fatigue, 
thereby  resulting  in  increased  production     *     *     ^. 

To  summarize,  we  believe  that  in-plant  feeding  is 
beneficial  both  from  a  welfare  and  production  stand- 
point. 

Fleetwings,  Division  of  Kaiser  Cargo, 
Incorporated, 

Bristol,  Pennsylvania. 

Although  we  do  not  have  any  specific  figures  rela- 
tive to  the  effects  of  in-plant  feeding  on  absenteeism, 
labour  turnover,  increased  production,  etc.,  we  do  feel 
that  a  food  service  for  our  people  is  of  definite  value 
and  we  plan  to  continue  and  probably  expand  its  facil- 
ities after  the  war. 

Colgate-Palmolive-Peet  Company, 

Jersey  City,  New  Jersey, 
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The  increased  production  that  we  have  enjoyed  in 
this  plant  of  37  percent  has  in  great  measure  been 
contributed  to  by  in-plant  feeding. 

Bakeweli.  Aircraft  Products  Co., 

Los  Angeles,  California, 

Because  of  production  difficulties  caused  by  high 
labor  turn  over  and  absenteeism  the  })lant  built  and 
equi})ped  a  modern  cafeteria  *  *  ^  Labor  turn- 
over the  month  befoi'e  opening  the  cafeteria  was  12.5 
percent  and  is  now  down  to  5.9  percent  six  months 
after  the  opening.  Absenteeism  has  dropped  in  the 
same  period  from  9  percent  to  4  percent. 

Isaacson  Irox  Works, 

Seattle,  Washington. 
***** 

We  feel  that  our  cafeteria  is  a  material  factor  in 
maintaining  production,  in  reducing  absenteeism  and 
labo]'  turn  over  and  in  maintaining  good  employee 
morale  and  labor  relations. 

E.  I.  DU  POXT  DE  Ne^TOURS  &  COMPAXY, 

Pompton  Lakes,  Neiv  Jersey. 

While  these  facilities  and  nutritious  food  are  sub- 
sidized by  the  company  in  the  amount  of  between  $4 
and  $5  per  employee  per  year,  we  feel  that  this  com- 
paratively small  loss  to  the  company  is  compensated 
many  times  over  by  the  reduction  in  absenteeism  and 
accidents,  and  the  improved  efficiency  and  happiness 
of  well-fed  workers. 

Dtamoxd  Chain  axd  Manufacturing  Company, 

Indianapolis,  Indiana. 
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The  October  record  of  several  employee  absences 
established  a  new  low  record  of  2.6  percent.  It  is 
important     to     note     that     absenteeism     covers     all 


causes     *     *     *. 


The  number  of  absences  from  common  illnesses  has 
been  reduced  to  a  negligible  and  very  satisfactory  per- 
centage. Much  of  this  good  record  is  due  to  the  effec- 
tiveness of  the  continued  promotion  of  our  Industrial 
Nutrition  Programme. 

Servell,  Incorporated, 

Evansmlle,  Indiana, 


* 


IV.  Conclusion   (Page  105) 

The  practice  of  providing  industrial  workers  with 
an  opportunity  to  obtain  meals  at  their  place  of  em- 
ployment has  grown  so  much  in  the  United  States 
during  the  past  four  years  that  it  is  now  generally 
regarded  as  an  integral  pattern  of  American  indus- 
trial society.  At  least  of  equal  importance  with  the 
increased  extent  of  industrial  feeding  is  the  change 
which  has  occurred  in  the  concept  held  by  both  man- 
agement and  labour  regarding  its  purpose. 

Before  the  war,  where  industrial  feeding  did  exist, 
it  was  customarily  regarded  merely  as  a  convenience 
to  the  employees,  as  a  means  of  livelihood  to  some 
former  employee  or  his  family  or  as  a  means  of  ob- 
taining funds  for  employee  recreational  activities. 
At  present  its  importance  as  a  health  measure  and  its 
relation  to  employee  morale  and  industrial  efficiency 
are  more  generally  recognized. 
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ARGUMENT. 

I. 
Appellee's  Business  Was  a  Separate  and  Independent 
Entity  Which  Functioned  Not  as  a  Necessary 
Facility  in  the  Production  of  Steel  Products,  but 
to  Supply  the  Personal  Wants  of  Those  on  the 
Steel  Company's  Premises  Which  Wants  Existed 
Separate  and  Apart  From  Their  Productive  Ef- 
fort and  Would  Have  Existed  Whether  Steel  Was 
Produced  or  Not. 

Consolidated  Timber  Co.  v.  Womack  (1942),  132  F. 
(2d)  101,  is  distinguishable  from  the  instant  situation 
before  this  Court  by  the  following  excerpts  from  the 
opinion : 

u^c  *  jj:  ^^  ^^^  ourselves  well  within  the  limita- 
tions— the  lines  drawn — in  a  case  lately  announced  by 
the  Supreme  Court  involving  substantially  the  same 
basic  question,  Kirschbaum  v.  Walling,  and  Arsenal 
Bldg.  Corp.  V.  Walling,  316  U.  S.  517     *     *     *. 

"*  *  *  Here  the  cookhouse  was  a  'necessary' 
part  of  the  Company's  production  of  goods  for  com- 
merce. It  was  not  operating  with  the  intent  or  pur- 
pose of  showing  a  profit  to  the  owners  from  the  sale 
of  food  or  service,  but  to  render  a  very  necessary 
assistance  to  the  business  of  the  Company,  which 
was  the  production  of  logs  in  interstate  commerce. 
The  cookhouse  was  not  a  separate  or  independent 
establishment;  it  was  actually  a  part  of  the  Com- 
pany's facilities — a  link  in  the  chain — whereby  it  op- 
erated its  business  and  a  means  whereby  it  accom- 
plished the  purpose  of  its  existence.     *     >h     * 


'^*  ^  *  each  (cookhouse)  is  a  unit  in  the  facili- 
ties necessary  to  the  Company's  production  of  goods 
for  commerce.     *     *     *'' 

Herein  the  appellee's  business,  as  disclosed  by  the  com- 
plaint, was  a  separate  and  independent  business  which 
functioned  not  as  a  necessary  facilitity  to  the  production 
of  goods  by  Columbia  Steel  Co.,  but  to  supply  the  purely 
personal  wants  of  those  on  the  steel  company's  premises, 
which  wants  existed  separate  and  apart  from  their  pro- 
ductive eiforts.  In  the  Womack  case  the  logging  company 
therein  involved  operated  the  cookhouses  as  a  facility 
needed  in  its  production  of  logs.  In  the  instant  case  the 
complaint  contains  no  allegation  which  brings  this  case 
within  the  principles  of  the  Womack  case. 

Two  cases  decided  by  the  United  States  Supreme  Court 
since  the  Womack  decision  clearly  limit  the  extension  of 
the  principles  of  Kirschbaum.  v.  Walling  and  Arsenal 
Bldg.  Corp.  v.  Walling  (1942),  316  U.  S.  517  and  empha- 
size the  importance  of  the  above  distinction  between  the 
instant  case  and  Consolidated  Timber  Co.  v.  Womack. 

In  10  E.  40th  St.  Building,  Inc.  v.  Callus  (1945),  325 
U.  S.  578,  the  court  refused  to  extend  Kirschbaum  v. 
l^ ailing  and  Arsenal  Bldg.  Corp.  v.  Walling  to  building 
maintenance  employees  employed  by  a  company  owning  an 
office  building  as  an  indepedent  local  enterprise,  although 
47%  of  the  tenants  of  the  building  were  employees  of 
producers  for  commerce.  10  E.  40th  St.  Building,  Inc.  v. 
Callus  definitely  limits  the  principles  of  Kirschbaum^  v. 
Walling  and  Arsenal  Bldg.  Corp.  v.  Walling  to  occupations 
actually  necessary  to  the  physical  processes  of  producing 
goods  for  commerce. 


The  Womack  case  must  also  be  considered  in  conjunc- 
tion with  the  subsequent  case  of  Roland  Electric  Co.  v. 
Walling  (1945),  326  U.  S.  657,  wherein  the  court  unmis- 
takably limited  the  application  of  the  word  ''necessary'' 
as  employed  in  Section  3(j)  of  the  Act  to  occupations 
which  are  needed  in  the  production  of  goods  for  com- 
merce. Referring  to  what  occupations  are  brought  under 
the  Act  by  Section  3(j),  the  court  said,  p.  664: 

"It  is  enough  that  his  occupation  be  'necessary  to 
the  production/  There  may  be  alternative  occupa- 
tions that  could  be  substituted  for  it  but  it  is  enough 
that  the  one  at  issue  is  needed  in  such  production  and 
would,  if  omitted,  handicap  the  production." 

Appellee  respectfully  submits  that  the  complaint  in  the 
instant  case  contains  no  allegation  showing  that  such  oc- 
cupations as  dishwashing,  cooking,  serving  lunches  and 
refreshments  are  needed  in  Columbia  Steel  Company's 
production  of  its  products. 

Appellee  persists  in  its  view  that  McLeod  v.  Threlkeld 
(1943),  319  U.  S.  491,  is  of  material  help  in  determining 
upon  the  legal  insufficiency  of  the  complaint  in  the  instant 
case.  This,  for  the  reason  that  the  opinion  in  the  McLeod 
case  contains  facts  expressly  recognized  by  the  United 
States  Supreme  Court,  which,  upon  the  record  in  the  in- 
stant case,  are  just  as  true  and  in  point  herein  as  they 
were  in  the  case  in  which  they  were  stated.  The  follow- 
ing is  an  excerpt  from  the  opinion  in  the  McLeod  case, 
page  497: 

*'*  *  *  It  is  the  work  of  the  employee  which  is 
decisive.  Here  the  employee  supplies  the  personal 
needs  of  the  maintenance-of-way  men.  Food  is  con- 
sumed apart  from  their  work.     The  furnishing  of 
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board  seems  to  us  as  remote  from  commerce,  in  this 
instance,  as  in  the  cases  where  employees  supply 
themselves.  In  one  instance  the  food  would  be  as 
necessary  for  the  continuance  of  their  labor  as  in  the 
other/'     (Emphasis  added.) 

Support  for  defendant's  last  above  stated  contention  is 
furnished  by  the  following  excerpt  from  the  dissenting 
opinion  by  Chief  Justice  Stone  (joined  in  by  Mr.  Justice 
Roberts)  in  Borden  Co.  v.  Borella  (1945),  325  U.  S.  679, 
686,  which  is  a  building  maintenance  employees  case  un- 
der the  "production  of  goods  for  commerce"  clause  of  the 
Act: 

"The  fact  that  it  is  convenient  or  even  necessary 
for  the  president  of  the  company  to  ride  in  an  ele- 
vator does  not  seem  to  me  to  meet  the  requirement 
of  the  statute  that  the  occupation  must  be  one  neces- 
sary to  the  physical  process  of  production.  The  stat- 
ute includes  those  who  are  necessary  to  that  process, 
but  it  does  not  also  include  those  who  are  necessary 
to  them.  The  manufacturing  process  could  proceed 
without  many  activities  which  are  necessary  or  con- 
venient to  the  executive  officers  of  a  manufacturing 
company  but  which  do  not  in  any  direct  or  immediate 
manner  contribute  to  the  manufacturing  process,  as 
did  the  services  rendered  in  Kirschbaum  Co.  v.  Wall- 
ing, supra, 

"The  services  rendered  in  this  case  would  seem 
to  be  no  more  related,  and  no  more  necessary  to  the 
processes  of  production  than  the  services  of  the  cook 
who  prepares  the  meals  of  the  president  of  the  com- 
pany or  the  chauffeur  who  drives  him  to  his  office. 
Compare  McLeod  v.  Threlkeld,  319  U.  S.  491.  All 
are  too  remote  from  the  physical  process  of  pro- 
duction to  be  said  to  be,  in  any  practical  sense,  a  part 
of  or  necessary  to  it." 


II. 

The  Trial  Court  Correctly  Granted  Appellee's  Motion 
to  Dismiss  for  the  Reason  That  the  Court  Took 
Judicial  Notice  That  the  City  of  Torrance  Is  in  a 
Heavily  Populated  Area  With  Many  Restaurants, 
Cafes,  and  Lunch  Rooms,  and,  Therefore,  Appel- 
lants Would  Be  Unable  to  Show  Inaccessibility 
and  Necessity.  Such  Decision  Is,  Therefore,  on 
the  Merits. 

Appellee's  motion  to  dismiss  was  properly  granted  un- 
der the  particular  circumstances  of  this  case.  Appellants' 
complaint  set  forth  in  considerable  detail  their  functions 
as  employees  of  appellee,  pointed  out  that  the  operations 
carried  on  by  them  were  on  the  property  of  the  Columbia 
Steel  Company  and  that  the  Steel  Company  was  unques- 
tionably engaged  in  the  production  of  goods  for  interstate 
commerce.  It  could  be  presumed  that  appellants  in  their 
third  amended  complaint,  stated  their  case  as  strongly  as 
possible,  that  if  their  case  could  have  been  put  more 
strongly  counsel  would  have  done  so.  No  showing  of  in- 
accessibility was  made  in  the  complaint  and  for  all  that 
is  apparent  from  the  record,  the  area  close  to  the  plant 
of  the  Columbia  Steel  Corporation  could  have  been  swarm- 
ing with  restaurants,  cafeterias  and  lunchrooms.  With 
the  pleadings  in  this  state  it  was  possible  to  dismiss  the 
complaint  by  reason  of  its  failure  to  state  a  claim  upon 
which  relief  could  be  granted,  and  in  addition  to  predict 
that  no  complaint  could  be  drawn  based  on  the  facts  as 
they  actually  existed.  This  the  court  below  could  do, 
and  did.  This  Honorable  Court  can  also  take  judicial 
notice,  as  the  Court  below  did,  of  the  fact  that  the  City 
of  Torrance  is  in  the  midst  of  a  metropolitan  area  of 
3,500,000  people;  that  it  is  a  large  and  substantial  city 
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with  many  adequate  restaurant,  cafeteria  and  lunch  room 
facilities.  In  addition,  it  is  also  a  matter  of  common 
knowledge  that  box  lunch  sellers,  traveling  hamburger 
and  sandwich  stands  and  the  housewife,  packing  a  lunch 
box,  provide  meals  preferred  by  many.  The  city  of  Tor- 
rance, as  everyone  knows,  has  been  an  established  indus- 
trial, commercial  and  residential  center  for  many  years, 
and  has  been  provided  with  all  of  the  eating  facilities 
economically  justifiable.  Laudable  attempts  of  a  manufac- 
turing concern  to  provide  attractive  low  cost  meals  on  plant 
grounds  or  adjacent  thereto,  show  a  concern  for  the  con- 
venience of  its  labor  force  but  fall  far  short  of  demon- 
strating that  without  in-plant  feeding  steel  production 
would  stop  or  be  seriously  curtailed  or  affected.  In-plant 
feeding,  where  there  is  sharp  outside  competition,  becomes 
merely  one  of  a  group  of  possible  choices;  where  the  in- 
dividual workman  will  eat  is  dictated  by  considerations 
of  quality,  price,  variety  of  menu,  congeniality  of  sur- 
roundings, and  is  often-times  controlled  by  the  feeling 
of  many  men  that  they  prefer  to  leave  company  property 
and  seek  a  change  of  scenery  and  environment. 

This  Court,  as  well  as  the  Court  below,  is  entitled,  un- 
der the  law,  to  take  judicial  notice  of  such  commonly  ac- 
cepted facts.  Rule  43(a)  of  the  Federal  Rules  of  Civil 
Procedure  provides  that  whichever  of  State  or  Federal 
Rules  favors  reception  of  evidence  shall  be  followed.  The 
leading  case  in  California  on  the  subject,  cited  and  quoted 
at  great  length  in  IX  Wigmore  on  Evidence,  Third  Edi- 
tion, pp.  572-577,  is  Varcoe  v.  Lee  (1919),  180  Cal.  338, 
181  Pac.  223.  This  case  involved  the  question  whether 
a  portion  of  Mission  Street  in  the  City  of  San  Francisco, 
California,  is  a  "business  district."  No  evidence  was  be- 
fore court  or  jury  on  this  question,  but  the  court  never- 


theless  charged  the  jury  that  the  place  in  question  was  a 
business  district  and  that  the  speed  limit  on  Mission  Street 
was  fifteen  miles  per  hour.     The  Court  said,  page  344, 

''It  should  perhaps  be  noted  that  the  fact  that  the 
trial  judge  knew  what  the  actual  fact  was  and  that 
it  was  indisputable  would  not  of  itself  justify  him 
in  recognizing  it.  Nor  would  the  fact  that  the  char- 
acter of  the  street  was  a  matter  of  common  knowl- 
edge and  notoriety  justify  him  in  taking  the  ques- 
tion from  the  jury  if  there  were  any  possibility  of 
dispute  as  to  whether  or  not  that  character  was  such 
as  to  constitute  it  a  business  district  within  the  defi- 
nition of  the  statute  applicable.  If  such  question 
could  exist,  the  fact  involved — whether  the  well- 
known  character  of  the  street  was  sufficient  to  make 
it  a  business  district — was  one  for  determination  by 
the  jury.  But  we  have  in  this  case  a  combination  of 
the  two  circumstances.  In  the  first  place,  the  fact  is 
indisputable  and  beyond  question.  In  the  second  place, 
It  is  a  matter  of  common  knowledge  throughout  the 
jurisdiction  in  and  for  which  the  court  is  sitting. 

"A  consideration  of  the  reasons  underlying  the 
matter  of  judicial  notice  and  its  fundamental  prin- 
ciples leaves,  we  believe,  but  little  doubt  as  to  its  ap- 
plicability here.  Judicial  notice  is  a  judicial  short- 
cut, a  doing  away  with  the  formal  necessity  for  evi- 
dence because  there  is  no  real  necessity  for  it.  *  *  *'' 

This  Court  can  take  judicial  notice  of  the  character  of 
the  City  of  Torrance  whether  or  not  the  Court  below 
did  so.  An  appellate  court  can  properly  take  judicial 
notice  of  any  matter  of  which  the  court  of  original  juris- 
diction may  properly  take  notice.  (Pennington  v.  Gibson, 
16  How.  65,  14  L.  Ed.  847.)  Thus  as  the  decision  be- 
low was  clearly  correct,  it  should  be  sustained,  if  this 
Court  believes  that  there  is  no  room  for  factual  dispute, 
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upon  the  principle  of  judicial  notice.  It  is  submitted  that 
the  complaint  does  set  forth,  however,  sufficient  facts  to 
demonstrate  that  a  finding  on  trial  that  appellants'  efforts 
were  necessary  to  the  production  of  steel  would  be  er- 
roneous. 

III. 
The  Plant  Cafeteria  in  Question  Is  a  Retail  or  Service 
Establishment   and   Thus   Appellants   Cannot  Be 
Engaged  in  the  Production  of  Goods  for  Com- 
merce. 

Section  13(a)(2)  of  the  Act  definitely  provides  some- 
thing more  than  an  exemption.  Observe  that  under  the 
express  words  of  Section  13(a)(2)  with  respect  to  any 
employee  engaged  as  therein  stated,  none  of  the  provisions 
of  Section  7  (that  is,  neither  the  ''engaged  *  *  h^  jj^ 
the  production  of  goods  for  commerce"  nor  the  ''engaged 
in  commerce"  or  any  of  the  other  provisions  of  Section 
7)  have  any  application.  It  follows  that  if  an  employee 
is  engaged  as  stated  in  Section  13(a)(2),  then  he  neces- 
sarily is  not  "engaged  *  *  *  j^  the  production  of 
goods  for  commerce"  within  the  meaning  of  Section  7(a). 
This  must  be  true,  notwithstanding  the  history  and  origin 
of  Section  13(a)(2)  as  reviewed  by  the  United  States 
Supreme  Court  or  the  construction  placed  by  that  Court 
upon  Section  13(a)(2)  in  Roland  Electric  Co.  v.  Walling 
(1946),  326  U.  S.  657,*  such  history  and  origin  and  such 


*The  opinion  in  Roland  Electric  Co.  v.  Walling  (1946),  326  U. 
S.  657,  in  discussing  the  origin  of  Section  13(a)(2),  said  that  in 
the  attempt  to  keep  substandard  intrastate  goods  from  competing 
with  interstate  goods  the  only  purpose  in  the  exemption  was  to 
exempt  retailers  dealing  with  the  ultimate  consumer  (pp.  669- 
671).  It  further  points  out  that  the  distinction  is  basically  between 
wholesale  and  retail  and  that  "service"  should  be  given  a  similarly 
restricted  meaning  (pp.  671-675). 
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construction  being  not  in  opposition  to,  and  the  decision  in 
that  case  being  in  actual  support  of,  appellee's  argument 
herein  to  the  effect  that  the  complaint  is  legally  insuffi- 
cient to  state  a  cause  of  action  under  Section  7(a)  of  the 
Act. 

Moreover,  the   following  excerpt   from   the  opinion   in 
that  case,  page  667: 

"*  *  *  To  the  extent  that  sales  or  services  are 
necessary  for  the  production  of  goods  for  interstate 
commerce  they  generally  are  by  that  hypothesis  not 
sales  or  services  to  an  ultimate  consumer  for  his  per- 
sonal use  and,  accordingly,  are  neither  'retail'  sales 
nor  services  of  a  comparable  character,  within  the 
meaning  of  sec.  13(a)(2)." 

actually  supports  the  point  under  immediate  consideration. 
Defendant  concludes,  therefore,  that  if  any  of  its  employ- 
ees involved  herein  be  engaged  in  any  retail  or  service 
establishment  within  the  meaning  of  Section  13(a)(2), 
then  such  employee  is  not  ''engaged  *  *  *  in  the  pro- 
duction of  goods  for  commerce"  within  the  meaning  of 
Section  7(a). 

Irrespective  of  the  argument  to  the  effect  that  Section 
13(a)(2)  must  be  considered  in  determining  whether  the 
complaint  states  a  valid  cause  of  action  under  Section  7(a) 
of  the  Act,  appellee  maintains  that  its  business  was  a  re- 
tail or  service  establishment  within  the  meaning  of  Sec- 
tion 13(a)(2).  This,  because  such  establishment  conforms 
to  what  the  United  States  Supreme  Court  considers  the 
characteristics  of  such  an  establishment  to  be.  In  this  con- 
nection, it  appears  unnecessary  to  consider  any  United 
States  Supreme  Court  decision  other  than  Roland  Electric 
Co.  V.   Walling   (1946),  326  U.   S.   657,  since  that  de- 
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cision  was  rendered  subsequent  to  the  decision  in  the 
Womack  case.  It  is  believed  that  there  is  no  other  de- 
cision of  the  United  States  Supreme  Court  which  con- 
tributes anything  by  way  of  explaining  what  are  retail 
or  service  establishments  within  the  meaning  of  Section 
13(a)(2)  which  was  not  considered  in  Roland  Electric 
Co.  V.  Walling, 

Roland  Electric  Co.  v.  Walling  involved  employees  of 
an  independent  company  who  were  engaged  in  servicing 
electrical  motors  in  the  plants  of  manufacturing  concerns 
engaged  in  producing  goods  for  commerce.  The  court, 
after  determining  that  the  employees  therein  were  en- 
gaged in  producing  goods  for  commerce,  proceeded  to 
consider  whether  they  were  exempt  from  the  Act  under 
Section  13(a)(2)  and  concluded  that  they  were  not.  That 
result  was  reached  on  the  ground  that  a  retail  or  service 
establishment  of  the  kind  referred  to  in  Section  13(a)(2) 
is  one  which  sells  to  or  serves  ultimate  individual,  as  dis- 
tinguished from  industrial  or  commercial,  consumers.  Ap- 
pellee contends  that  its  cafeteria  was  a  retail  or  service 
establishment  within  the  meaning  of  Section  13(a)(2) 
because  it  was  the  kind  which  accorded  with  the  charac- 
teristics of  such  an  establishment  as  determined  by  the 
court  in  Roland  Electric  Co.  v.  Walling.  Following  are 
applicable  excerpts  from  the  opinion  in  that  case  (pp.  666- 
667): 

"If  read  in  a  detached  and  broad  sense,  it  can  be 
made  to  exempt  from  the  Act  the  employees  of  the 
petitioner  together  with  hundreds  of  thousands  of 
other  employees  like  them,  to  the  serious  detriment  of 
the  effectiveness  of  the  Act,  however,  if  read  in  con- 
nection with  the  declared  purpose  of  the  Act  and  in  the 
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light  of  its  legislative  history  and  administrative  inter- 
pretation, the  clause  does  not  reach  employees  'en- 
gaged in  the  production  of  goods  for  commerce'  as 
were  those  in  this  case.  When  so  read,  the  exemp- 
tion reaches  employees  of  only  such  retail  or  service 
establishments  as  are  comparable  to  the  local  mar- 
chant,  corner  grocer  or  filling  station  operator  who 
sells  to  or  serves  ultimate  consumers  who  are  at  the 
end  of,  or  beyond,  that  'flow  of  goods  in  commerce' 
which  it  is  the  purpose  of  the  Act  to  reach.  See  §2, 
infra.  Without  this  clause  such  local  establishments 
might  find  themselves  technically  covered  by  the  Act, 
not  because  they  were  producing  goods  for  (inter- 
state) commerce,  but  because,  for  example,  they  were 
retailing  milk  near  a  state  line  and,  therefore,  might 
be  regarded  as  actually  in  interstate  commerce  when 
delivering  retail  sales  of  milk  to  local  customers,  all 
of  whom  were  ultimate  consumers  of  it  for  their  per- 
sonal use,  but  a  small  proportion  of  whom  lived  across 
the  state  line  from  the  milk  dealer. 


"Similarly,  it  was  felt  that  without  this  exemption 
clause,  the  employee  of  a  local  merchant  who  pur- 
chased his  goods  from  outside  his  State  but  retailed 
them  all  within  his  State  to  ultimate  consumers  across 
his  counter,  might,  nevertheless,  technically  be  covered 
by  the  Act  as  being  actually  'in  (interstate)  com- 
merce' because  of  his  purchases,  although  his  sales 
all  might  be  at  'retail'  and  beyond  the  end  of  the  'flow 
of  goods  in  commerce.' 

It  is  rare,  if  not  impossible,  for  an  employee  who 
is  engaged  in  an  occupation  necessary  to  the  produc- 
tion of  goods  for  interstate  commerce  to  be  said  to 
be  at  the  same  time  an  employee  engaged  in  a  retail 
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or  service  establishment  whose  selling  and  servicing 
is  confined  to  ultimate  consumers.  These  employ- 
ments are  largely  mutually  exclusive. 

Thus,  it  is  to  be  seen  that  Roland  Electric  Co.  v.  Walling 
furnishes  supreme  authority  for  appellee's  argument  that 
its  employees  involved  herein  are  engaged  in  a  retail  or 
service  establishment  of  the  kind  referred  to  in  Section  13 
(a)(2).  Appellee's  cafeteria  complied  precisely  with  the 
characteristics  of  such  establishment  as  determined  by  the 
United  States  Supreme  Court. 

Notwithstanding  its  location  on  the  steel  company's 
premises,  appellee's  cafeteria  is  "comparable  to  the  local 
merchant,  corner  grocer  or  filling  station  operator  who 
sells  to  or  serves  ultimate  consumers  who  are  at  the  end 
of,  or  beyond,  that  'flow  of  goods  in  commerce'  which  it 
is  the  purpose  of  the  Act  to  reach."  Appellee's  cafeteria 
sold  to  and  served  ultimate  indivdual,  not  commercial  or 
industrial,  consumers,  who  bought  the  same  articles  and 
for  the  same  reasons  as  do  ''the  customer  of  the  local  mer- 
chant, local  grocer  *  *  *  who  buys  for  his  own  per- 
sonal consumption."  Moreover,  appellee's  customers  ob- 
viously bought  the  same  things  and  required  the  same 
service  irrespective  of  whether  they  were  on  the  steel  com- 
pany's premises,  at  home  or  at  play. 

There  was  absolutely  nothing  that  appellee  produced  or 
sold  or  served  which  ''remained  actively  in  use  in  the  pro- 
duction of  the  'flow  of  goods  in  commerce'  "  or  contributed 
to  the  slightest  extent  to  such  "flow."  Obviously,  there 
are  many  things  that  transpire  upon  the  steel  company's 
plant  premises  which  are  beyond  and  wholly  unrelated  to 
the  flow  of  goods  in  commerce.     It  is  a  part  of  human 
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conduct  that  things  unrelated  to  the  steel  company's  pro- 
duction occur  on  the  steel  company's  plant  premises,  and 
merely  because  they  occur  on  said  premises  while  the  em- 
ployees of  the  steel  company  are  at  work  thereon  does  not 
relate  such  things  to  the  flow  of  goods  in  commerce.  Stated 
more  specifically,  it  is  of  controlling  importance  in  the  in- 
stant case  that  appellee's  selling  and  servicing  operations 
were  not  of  service  to  the  steel  company  but  a  service  of 
convenience  to  those  ultimate  individual  consumers  who, 
while  on  the  steel  company's  premises,  might  at  any  time 
or  from  time  to  time  desire  to  make  use  thereof  in  the 
satisfaction  of  their  purely  personal  wants  which  exist, 
aside  from  their  productive  efforts,  while  they  are  at  home, 
at  work  or  at  play. 

Respectfully  submitted, 

John  Moore  Robinson, 
Robert  M.  Himrod, 

Attorneys  for  Appellee  Bearl  Sprott  Company,  Inc. 
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2  William  H.  Novick,  et  al.,  vs. 

In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division 

No.  S-4337 

ANSON  E.  GOULDSBERRY, 

Plaintiff, 
vs. 

WILLIAM  H.  NOVICK,  ANNETTA  NOVICK, 
WILLIAM  CARROLL  AND  LUCILLE 
CARROLL, 

Defendants. 

COMPLAINT 

Coraes  now  the  plaintiff  above  named,  and  for  his 
cause  of  action  against  the  defendants,  and  each  of 
them,  alleges  as  follows : 

I. 

That  during  all  times  hereinafter  mentioned  the 
defendant  William  H.  Novick  and  the  defendant 
Annetta  Novick  were,  and  they  now  are,  husband  and 
wif6.t  } 

IL 

That  during  all  times  hereinafter  mentioned  the 
defendant  William  Carroll  and  the  defendant  Lu- 
cille Carroll  were,  and  they  now  are,  husband  and 
wife. 

IIL 

That  during  all  times  hereinafter  mentioned  the 
defendants  William  H.  Novick  and  Annetta  Novick 
were,  and  they  still  are,  the  owners  and  operators 
of  a  certain  public  cocktail  lounge  at  Seward, 
Alaska,  known  as  Novick 's  Cocktail  Lounge. 
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IV. 

That  during  all  times  hereinafter  mentioned  the 
defendant  William  Carroll  was  the  servant,  agent 
and  employee  of  William  H.  Novick  and  Annetta 
Novick  in  their  cocktail  lounge  business  known  as 
Novick 's  Cocktail  Lounge  at  Seward,  Alaska,  and 
defendant  William  Carroll,  during  all  of  such  times 
was  acting  for  and  on  behalf  of  [1*]  the  defendants 
William  H.  Novick  and  Annetta  Novick  and  acting 
in  the  -course  of  his  employment  as  a  servant  and 
employee  of  such  defendants. 

V. 

That  on  the  5th  day  of  July,  1946,  the  plaintiff 
was  lawfully  on  the  premises  owned  and  occupied 
by  the  defendants  William  H.  Novick  and  Annetta 
Novick  doing  business  as  Novick 's  Cocktail  Lounge 
at  Seward,  Alaska,  and  seated  at  the  bar  as  a  cus- 
tomer of  such  establishment,  and  that  there  were 
present  at  such  time  and  place  the  defendants, 
Annetta  Novick,  William  Carroll  and  Lucille  Car- 
roll as  well  as  the  plaintiff  and  several  other  cus- 
tomers of  Novick 's  Co<3ktail  Lounge. 

That  on  such  5th  day  of  July,  1946,  and  while 
plaintiff  was  upon  the  premises  owned  and  con- 
trolled by  the  defendants  William  H.  Novick  and 
Annetta  Novick  at  Seward,  Alaska,  and  known  as 
Novick 's  Cocktail  Lounge,  as  above  described,  the 
said  William  Carroll,  acting  as  agent,  servant  and 
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4  William  H,  Novich,  et  al,,  vs, 

employee  of  William  H.  Novick  and  Annetta  No- 
vick,  as  above  described,  without  cause  or  provo- 
cation unlawfully  and  unjustly  assaulted  and 
battered  plaintiff  by  striking  plaintiff  with  great 
force  and  violence  over  the  head  with  a  bottle,  and 
by  knocking  plaintiff  violently  to  the  floor. 

VII. 
That  thereupon  defendants  William  Carroll  and 
Lucille  Carroll  and  Annetta  Novick  beat  plaintiff 
about  his  head  and  body  with  their  fists  and  kicked 
plaintiff*  in  various  parts  of  his  body  with  theii* 
feet,  all  as  plaintiff  lay  partially  stunned  upon  the 
floor  near  the  bar  of  Novick 's  Cocktail  Lounge  and 
that  during  all  of  such  time  the  other  defendants 
were  being  incited  and  urged  by  the  defendant 
Annetta  Novick  to  beat  and  kick  the  plaintiff.  [2] 

VIII. 

That  by  reason  of  the  assault  made  upon  plaintiff 
by  defendants  and  by  reason  of  the  beating  admin- 
istered to  plaintiff  by  the  defendants,  plaintiff's 
left  ankle  was  broken,  his  lip  was  cut  and  he  was 
cut  near  his  left  eye,  his  head  was  injured,  he  was 
scratched  in  numerous  places,  and  he  received 
bruises  and  contusions  and  abrasions  over  most  of 
hii$  body. 

IX. 

Tliat  after  the  plaintiff  had  been  severely  beaten 
by  the  defendants  as  above  set  out,  without  any 
provocation  or  ju.st  cause,  defendants  had  plaintiff 
arrested  by  the  Seward  police  and  as  a  result  of 
such  arrest  plaintiff,  beaten  and  battered  as  he  was, 


Anson  E.  Goiddsberry  5 

and  suffering  from  a  broken  ankle,  was  incarcer- 
ated in  the  Seward  jail  and  denied  medical  assist- 
ance or  the  privilege  of  seeing  friends  or  the  right 
of  giving  bail,  and  that  plaintiff  was  confined  to 
jail  under  such  circumstances  for  twelve  hours 
before  he  was  finally  admitted  to  bail. 

X. 

That  as  a  direct  result  of  the  beating  administered 
to  plaintiff  by  the  defendants  above  described 
plaintiff  was  confined  to  the  hospital  at  Seward, 
Alaska,  for  five  days  and  incurred  hospital  bills 
in  the  sum  of  Thirty-five  Dollars  and  medical  fees 
in  the  sum  of  Fifty-two  Dollars  and  that  such  sums 
were  reasonable,  necessary  and  proper. 

XI. 

That  on  the  5th  day  of  July,  1946,  and  for  a  long 
time  prior  thereto,  plaintiff  was  employed  at  Sew- 
ard, Alaska,  as  a  longshoreman  and  that  in  such 
employment  plaintiff  averaged  Seven  Hundred 
Fifty  Dollars  or  more  per  month  in  wages.  That 
as  a  direct  result  of  the  injuries  inflicted  upon 
plaintiff  by  the  defendants,  as  above  described, 
plaintiff  was  wholly  unable  to  pursue  his  employ- 
ment as  a  longshoreman  for  a  period  of  three 
months  after  the  5th  day  of  July,  1946,  and  the 
plaintiff  has  thereby  been  damaged  in  the  sum  of 
Two  Thousand  Two  Hundred  Fifty  Dollars  by 
reason  of  lost  wages.  [3] 

XII. 

That  by  reason  of  the  assault  made  upon  plaintiff 
by  defendants  and  the  injuries  resulting  therefrom, 
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and  the  neglect  of  his  injuries  after  their  infliction, 
plaintiff  endured  grievous  pain,  suffering  and  dis- 
tress, and  that  such  injuries  still  continue  and  for 
a  long  time  to  come  will  continue  to  cause  pain  and 
suffering  to  i^laintiff.  That  as  plaintiff  is  informed 
and  believes  and  so  alleges  the  fact  to  be,  some  of 
the  injuries  plaintiff  received  from  the  defendants 
are  permanent  in  nature.  That  by  reason  of  his 
arrest  and  incarceration  in  a  filthy  and  loatliesome 
common  jail  plaintiff  has  been  humiliated.  That  by 
reason  of  such  pain  and  suffering  so  far  suffered  by 
the  plaintiff  and  pain  and  suffering  which  must  be 
endured  by  the  plaintiff  in  the  future,  as  a  result 
of  his  injuries  at  the  hands  of  the  defendants,  and 
as  a  result  of  the  indignities  and  the  scorn  and 
humiliation  heaped  upon  plaintiff  by  reason  of  his 
arrest  and  incarceration  at  the  instigation  of  de- 
fendants, plaintiff  has  been  damaged  in  the  addi- 
tional sum  of  Fifteen  Thousand  Dollars. 

XIII. 

That  in  making  the  assault  upon  plaintiff  and  in 
beating  him,  and  in  causing  his  arrest  and  incar- 
ceration all  as  above  set  forth,  the  defendants,  and 
each  of  them,  acted  maliciously  and  in  wanton 
disregard  of  the  rights  and  feelings  of  plaintiff, 
and  by  reason  thereof  plaintiff  demands  exemplary 
and  punitive  damages  against  said  defendants  in 
the  sum  of  Five  Thousand  Dollars. 

Wherefore,  plaintiff'  prays  for  judgment  against 
the  defendants  and  each  of  them  as  follows : 

1.  For  hospital  and  medical  expenses  incurred 
by  him  in  the  sum  of  $87.00. 
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2.  For  the  sum  of  $2^250.00  for  loss  of  wages. 

3.  For  the  sum  of  $15,000.00  as  and  for  compen- 
satory damages.  [4] 

4.  For  the  sum  of  $5,000.00  as  and  for  punitive 
damages. 

5.  For  plaintiff's  costs  and  disbursements  in  this 
action  incurred. 

DAVIS  &  RENFREW, 

Attorneys  for  Plaintiff. 
By  /s/  EDWARD  V.  DAVIS. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Anson  E.  Gouldsberry,  being  first  duly  sworn, 
upon  his  oath,  deposes  and  says: 

That  he  is  the  plaintiff  named  in  the  within  and 
foregoing  Complaint,  that  he  has  read  said  com- 
plaint, knows  the  contents  thereof  and  that  the  same 
is  true  as  he  verily  believes. 

/s/  ANSON  E.  GOULDSBERRY. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  November,  1946. 

[Seal]        /s/  EDWARD  V.  DAVIS, 
Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  November  7,  1950. 

[Endorsed] :  Filed  Nov.  20,  1946.  [6] 
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[Title  of  District  Court  and  Cause.] 

DEMURRER 

Come  now  the  defendants  in  tlie  above-entitled 
action  and  demur  to  the  Complaint  of  the  Plaintiff 
filed  herein,  on  the  ground  that  several  causes  of 
action  have  been  improperly  united. 

/s/  R.  E.  BAUMGARTNER, 

Attorney  for  Defendants. 

[Endorsed] :  Filed  Dec.  20,  1946.    [7] 


[Title  of  District  Court  and  Cause.] 

Minute  Order 
OVERRULING  DEMURRER 

Now  at  this  time  the  plaintiff  not  being  present 
in  court  but  represented  by  William  W.  Renfrew 
of  his  counsel,  the  defendant  not  being  present  in 
court  nor  represented  by  counsel,  and  the  Court 
being  fully  and  duly  advised  in  the  premises, 

It  Is  Ordered  that  defendant's  demurrer  to  the 
complaint  in  cause  No.  S-4337,  entitled  Anson  E. 
Gouldsberry,  plaintiff,  versus  William  H.  Novick, 
Annetta  Novick,  William  Carroll  and  Lucille  Car- 
roll, defendants,  be,  and  it  is  hereby  overruled,  and 
defendant  granted  two  weeks  within  which  to 
answer. 

Entered  Court  Journal  No.  012,  Page  No.  440, 
Jan.  3,  1947.    [8] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  above-named,  and  for 
their  answer  to  the  Complaint  of  the  plaintiff  above- 
named,  admit,  deny  and  allege  as  follows: 

I. 

The  defendants  admit  the  allegations  contained  in 
paragraphs  I,  II  and  III  of  plaintiff's  complaint. 

II. 

The  defendants  admit  that  the  defendant  ¥/iiliam 
Carroll  was  in  the  employee  of  the  defendants  Wil- 
liam H.  Novick  and  Annetta  Novick,  in  the  place 
of  business  known  as  Novick 's  Cocktail  Lounge,  at 
Seward,  Alaska;  but  challenge  the  implication  con- 
cealed in  said  allegation  as  a  device  by  which  plain- 
tiff seeks  to  hold  defendants  William  H.  Novick  and 
Annetta  Novick  responsible  for  the  personal  be- 
havior and  conduct  of  the  defendant  William 
Carroll. 

III. 

Defendants  admit  that  on  the  5th  day  of  July, 
1946,  the  plaintiff  was  seated  at  the  bar  of  Novick 's 
Cocktail  Lounge  at  Seward,  Alaska,  and  further 
admit  that  there  were  present  [9]  at  such  time  and 
place  the  defendants  William  Carroll  and  Lucille 
Carroll  as  well  as  several  visitors  and  patrons,  but 
deny  that  the  defendant  Annetta  Novick  was  pi'esent 
while  plaintiff  was  so  seated  at  said  bar. 

Further  answering  paragraph  V  of  plaintiff's 
complaint,  the  defendants  allege  that  during  all  the 
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time  that  plaintiff  was  seated  at,  or  standing  near, 
the  bar  of  the  cocktail  lounge  aforesaid,  the  defend- 
ant Annetta  Novick  was  attending  to  her  duties  in 
an  adjacent  store,  being  a  ])usiness  entirely  separate 
and  apart  from  the  said  cocktail  lounge,  and  not 
connected  by  doors  or  otherwise  with  said  cocktail 
lounge. 

IV. 
Defenants  deny  each  and  every  allegation  con- 
tained in  paragraph  VI  of  plaintiff's  complaint, 
and  allege  that  on  the  5th  July,  1946,  defendant 
William  Carroll  was  employed  as  a  bartender  at  the 
Cocktail  Lounge  aforesaid  and  was  on  active  duty; 
that  the  defendant  Lucille  Carroll  was  seated  at  said 
bar  visiting  with  her  husband,  William  Carroll,  to 
whom  she  had  been  married  only  a  short  time ;  that 
defendant  Lucille  Carroll  had  obtained  a  divorce 
from  plaintiff,  Anson  E.  Gouldsberry,  on  the  27th 
May,  1946,  and  the  plaintiff  was  desperate  in  his 
efforts  to  bring  about  a  rupture  in  the  marriage  of 
defendants  Lucille  Carroll  and  William  Carroll. 
That  the  plaintiff  did  then  and  there  address  the 
defendant  Lucille  Carroll  in  a  most  indecent,  vile, 
bestial  and  threatening  language,  and  did  then  and 
there  make  an  assault  upon  the  defendant  Lucille 
Carroll;  that  the  defendant  William  Carroll,  in 
order  to  protect  his  wife  and  himself  and  to  i)re- 
serve  the  peace  of  the  establishment  of  which  he  was 
in  charge,  did  order  the  plaintiff  to  desist;  but  plain- 
tiff, having  in  his  hand  a  half -filled  bottle  of  beer, 
which  he  had  been  wielding  in  a  threatening  man- 
ner, hurled  said  bottle  at  defendant  William  Car- 
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roll,  [10]  and  having  missed  striking  him  with  it, 
immediately  grasped  from  the  bar  the  bottle  from 
which  another  patron  had  been  drinking,  and 
would  have  thrown  it  at  defendant  William  Carroll 
with  great  force  and  violence  and  severely  injured 
him  with  it,  if  defendant  William  Carroll  had  not 
immediately  defended  himself.  That  the  defendant 
William  Carroll  did  defend  himself  and  his  wife 
against  said  murderous  and  maniacal  assault  and 
in  doing  so  did  not  use  any  more  force  than  was 
reasonably  necessary  under  the  circumstances  to 
protect  his  wife,  and  himself  from  injury,  and  to 
preserve  the  peace  and  protect  the  other  persons 
lawfully  present.  That  the  defendant  William  Car- 
roll endeavored  only  to  persuade  the  plaintiff  to  de- 
part therefrom  or  to  cease  his  disturbance,  and  if 
plaintiff  sustained  any  injury  or  damage,  it  was 
occasioned  by  plaintiff's  first  unlawfully  threatening 
to  do  bodily  harm  to  and  assaulting  the  defendants 
Lucille  Carroll  and  William  Carroll,  while  defend- 
ant Lucille  Carroll  was  peaceably  attending  to  her 
own  affairs  and  while  defendant  William  Carroll 
was  in  the  quiet  and  lawful  discharge  of  his  duties 
as  bartender  in  complete  charge  of  the  said  Cock- 
tail Lounge. 

V. 

Defendants  deny  each  and  every  allegation  con- 
tained in  paragraph  VII  of  plaintiff's  complaint. 

Defendants  allege  that  immediately  following  the 
insane  attack  on  defendant  William  Carroll  by  the 
plaintiff,  as  alleged  aforesaid,  plaintiff  became  so 
uncontrollably  violent,  that  both  defendant  Lucille 
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Carroll  and  defendant  William  rarroll  were  bru- 
tally attacked  by  plaintiff;  that  plaintiff  beat  tiie 
defendant  William  Carroll  about  the  face  and  body, 
smashed  defendant  William  Carroll's  glasses  while 
over  his  eyes;  that  plaintiff  [11]  threw  the  defend- 
ant Lucille  Carroll  on  the  floor  and  kicked  her  in 
the  ribs  and  other  parts  of  her  body  until  she  was 
unconscious,  and  thereafter  continued  to  kick  and 
maul  her  with  the  most  horrible  violence. 

That  during  plaintiff's  attack  on  defendant  Wil- 
liam Carroll  and  his  wife,  the  defendant  Lucille 
Carroll,  defendant  Annetta  Novick  left  the  store 
adjoining  the  Cocktail  Lounge  and  hurried  to  the 
scene  of  plaintiff's  attack  on  the  defendants  Car- 
roll ;  that  defendant  Novick  found  defendant  Lucille 
Carroll  unconscious  and  endeavored  to  remove  her 
from  plaintiff's  reach;  that  defendant  was  bleeding 
all  over  her  face  from  the  brutal  beating  given  her 
by  plaintiff,  her  former  husband;  and  that  the  de- 
fendant Annetta  Novick  did  not  then  or  any  other 
time,  so  much  as  touch  the  plaintiff,  but  only  made 
every  effort  to  persuade  him  to  cease  beating  the 
defendants  so  mercilessly. 

VI. 

Defendants  deny  each  and  every  allegation  con- 
tained in  paragraph  VIII  of  plaintiff's  complaint. 

VII. 

Defendants  deny  the  allegations  contained  in 
paragraph  IX  of  plaintiff's  complaint,  and  espe- 
cially deny  that  plaintiff  has  sustained  any  injury 
to  his  ankle,  or  otherwise  suffered  from  any  injury 
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as  a  result  of  his  attack  on  defendants  Lucille  Gar- 
roll  and  William  Carroll  in  the  cocktail  lounge 
aforesaid ;  and  in  this  respect  defendants  allege  that 
when  plaintiff  was  arrested  for  the  noise  and  dis- 
turbance that  he  was  creating  in  said  cocktail 
lounge,  he  was  so  wild  and  violent  that  the  arresting 
officer  required  considerable  assistance  in  the  per- 
formance of  his  duty ;  that  plaintiff  was  angrily  and 
wildly  kicking  at  every  person  and  object  within  his 
reach.  [12] 

VIII. 
Defendants    deny    the    allegations    contained    in 
paragraph  X  of  plaintiff's  complaint. 

IX. 

Defendants  have  no  knowledge  of  the  matters 
contained  in  paragraph  XI  of  plaintiff's  com- 
plaint, and  therefore  deny  all  the  allegations  therein 
contained. 

X. 

Defendants  deny  the  matters  contained  in  para- 
graph XII  of  plaintiff's  complaint,  and  allege  that 
if  plaintiff  sustained  any  injuries,  either  as  a  result 
of  his  wild  attack  on  the  defendant  William  Carroll 
or  the  defendant  Lucille  Carroll,  or  as  a  result  of 
his  violent  behavior  after  being  forcibly  removed 
from  the  cocktail  lounge  of  defendants  Novick,  his 
willful  neglect  of  same  is  hardly  the  fault  of 
defendants. 

Defendants  allege  that  some  of  the  injuries  in- 
flicted upon  defendants  Lucille  Carroll  and  William 
Carroll  by  the  said  plaintiff  may  be  permanent  in 
nature. 
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Defendants  deny  that  plaintiff  suffered  any  in- 
dignities or  humiliation  at  the  hands  of  defendants, 
or  either  of  them,  and  that  the  charges  made  hy 
plaintiff  in  respect  thereto  are  stupid,  ridiculous, 
and  insulting  to  the  intelligence  of  any  person  read- 
ing the  same. 

XI. 

Defendants  deny  the  matters  contained  in  para- 
graph XIII  of  plaintiff's  complaint,  and  further 

could  not  REB 

allege  that  the  plamtiff  cannot  possibly  have  been 

guided  or  prompted  by  reason  and  good  judgment 

in  REB 

^1^  making  so  false  and  malicious  an  allegation  as 

to  [13]  suggest  the  defendants  responsible  in  any 
manner  whatsoever  for  the  outcome  of  his  insanely 
jealous  and  violent  display  of  temper;  that  plaintiff 
commenced  and  provoked  the  disturbance  above 
mentioned,  compelled  the  defendants  Lucille  Car- 
roll and  William  Carroll  to  defend  themselves 
against  plaintiff's  attacks;  inflicted  severe  injury  to 
defendants  Lucille  Carroll  and  William  Carroll, 
that  plaintiff  knew  that  defendant  William  Novick 
was  not  even  near  the  premises  where  plaintiff  in- 
stigated his  attacks,  and  that  Annetta  Novick 
pleaded  with  plaintiff  to  cease  and  desist  from  his 
brutal  violence. 

Wherefore  defendants  pray  that  the  plaintiff's 
complaint  be  dismissed,  that  he  be  reprimanded  for 
the  insolence  of  his  allegations  and  his  utter,  brazen 
disregard  of  the  proprieties  and  common  decencies 
of  mankind. 

/s/  R.  E.  BAUMGARTNER, 

Attorney  for  Defendants.  [14] 
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United  States  of  America, 
Territory  of  Alaska — ss. 

William  H.  Novick,  being  first  duly  sworn,  says 
lie  is  one  of  the  defendants  in  the  above-entitled 
action  and  joins  in  the  foregoing  answer;  that  he 
has  read  said  answer  and  that  the  facts  and  state- 
ments contained  in  said  answer  and  defense  are 
true  to  his  own  knowledge  and  belief ;  and  does  fur- 
ther say  that  he  is  materially  interested  in  the  said 
action  and  in  the  establishment  of  the  foregoing 
defense  thereto. 

/s/  WM.  H.  NOVICK. 

Sworn  to  and  subscribed  before  me  this  30th  Jan- 
uary, 1947. 

[Seal]        /s/  R.  E.  BAUMGARTNER, 

Notary  Public  for  Alaska. 

Comm.  exp.  17th  Sept.,  1947. 

[Endorsed] :  Piled  Jan.  31,  1947.   [15] 


[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  now  Anson  E.  Gouldsberry,  the  plaintiff  in 
the  above  entitled  action,  and  by  way  of  Reply  to 
defendants'  Answer,  plaintiff  denies  each  and  all  of 
the  allegations  of  such  Answer  which  are  in  conflict 
with  the  allegations  of  plaintiff's  Complaint. 

Wherefore,  plaintiff  having  fully  replied  to  de- 
fendants' Answer  prays  for  judgment  in  this  mat- 
ter according  to  the  prayer  contained  in  plaintiff's 
Complaint. 

DAVIS  &  RENFREW, 
By  /s/  EDWARD  V.  DAVIS, 

Attorneys  for  Plaintiff. 
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United  States  of  America, 
Territory  of  Alaska — ss. 

Edward  V.  Davis,  being  first  duly  sworn,  upon 
his  oath,  deposes  and  says: 

That  I  am  one  of  the  attorneys  for  the  plaintiff 
in  the  above-entitled  action;  that  I  make  this  veri- 
fication for  and  on  behalf  of  said  plaintiff  for  the 
reason  that  said  plaintiff*  is  [16]  not  now  present 
at  the  place  where  this  verification  is  made,  to  wit: 
Anchorage,  Alaska ;  that  I  have  read  the  within  and 
foregoing  Reply,  know  the  contents  thereof,  and 
that  the  matters  and  facts  therein  stated  are  true 
as  I  verily  believe. 

/s/  EDWARD  V.  DAVIS. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  February,  1947. 

[Seal]        /s/  MARY  E.  PASNACHT, 
Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  comm.  expires:  10/19/47. 

[Endorsed] :  Piled  Peb.  13,  1947.    [17] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

ji 

Third  Division 
No.   S-4337 

ANSON   E.   GOULDSBBRRY, 


Plaintiff, 


vs. 


WILLIAM  H.  NOVICK,  ANNETTA  NOVICK, 
WILLIAM  CARROLL  and  LUCILLE  CAR- 
ROLL, 

Defendants. 

VERDICT  No.  1 

We,  the  jury,  duly  selected,  impaneled  and  sworn 
to  try  the  above-entitled  cause,  do  find  for  the  plain- 
tiff and  against  all  of  the  defendants,  and  find  that 
the  plaintiff  is  entitled  to  recover  from  the  defend- 
ants and  each  of  them  as  compensatory  damages  the 
sum  of  $2500  00/100;  and  we  further  find  that  the 
plaintiff  is  entitled  to  recover  of  and  from  each  of 
the  defendants  as  punitive  damages  the  sum  of 
$1000  00/100. 

Dated  at  Seward,  Alaska,  this  27th  day  of  March, 
1947. 

/s/  H.  W.  CAMPEN, 
Foreman. 

Entered  Court  Journal  No.  G14,  Page  No.  158, 
March  27,  1947. 

[Endorsed] :     Piled  March  27,  1947.  [31] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division 

No.  4337 

ANSON  E.  GOULDSBERRY, 


Plaintiff, 


vs. 


WILLIAM  N.  NOVICK,  ANNETTA  NOVICK, 
WILLIAM  CARROLL  and  LUCILLE  CAR- 
ROLL, 

Defendants. 

JUDGMENT 

The  above-entitled  action  came  on  regularly  for 
trial  on  the  26th  day  of  March,  1947,  before  the 
above-entitled  Court  at  Seward,  Alaska,  the  plain- 
tiff appearing  in  person  and  represented  by  Edward 
V.  Davis,  of  his  counsel,  and  the  defendants,  Wil- 
liam H.  Novick,  Annetta  Novick,  and  Lucille  Car- 
roll, appearing  in  person  and  represented  by  their 
attorney,  R.  E.  Baumgartner,  the  defendant  Wil- 
liam Carroll  not  appearing  in  person  but  repre- 
sented by  R.  E.  Baumgartner,  his  attorney.  A  jury 
of  twelve  persons  was  regularly  empaneled  and 
sworn  to  try  the  cause,  witnesses  on  behalf  of  the 
plaintiff  and  of  the  defendant  were  sworn  and 
examined  and  evidence  both  oral  and  documentary 
was  admitted  by  the  Court.  After  hearing  the  evi- 
dence, the  arguments  of  counsel  and  the  instruc- 
tions of  the  Court  the  jury  retired  to  consider  their 
verdict  and  subsequently  returned  into  Court  and 
rendered  a  verdict  in  favor  of  the  plaintiff  as 
follows : 
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^'V/'e,  the  jury,  duly  selected,  impaneled  and 
sworn  to  try  the  above-entitled  cause,  do  find 
for  the  plaintiff  and  against  all  of  the  defend- 
ants, [74]  and  find  that  the  plaintiff  is  entitled 
to  recover  from  the  defendants  and  each  of 
them  as  compensatory  damages  the  sum  of 
$2500.00 ;  and  we  further  find  that  the  plaintiff 
is  entitled  to  recover  of  and  from  each  of  the 
defendants  as  punitive  damages  the  sum  of 
$1000.00." 

Wherefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid,  It  Is  Hereby  Ordered, 
Adjudged  and  Decreed  that  Anson  E.  Gouldsberry, 
the  plaintiff,  have  and  recover  of  and  from  the  four 
defendants,  jointly  and  severally,  the  sum  of 
$2500.00  as  compensatory  damages,  together  with 
the  sum  of  $1,000.00  as  punitive  damages  and  to- 
gether with  his  costs  and  disbursements  in  this  ac^ 
tion  incurred  to  be  taxed  by  the  Court  in  the 
manner  provided  by  law. 

Seward 
Dated  at  Anchorage,  Alaska,  this  30th  day   of 

June 
A^^^a,  1947. 

/s/  ANTHONY  J.  DIMOND, 

District  Judge. 

Entered  Court  Journal  No.  G14,  Page  No.  382, 
June  30,  1947. 

[Endorsed] :     Piled  June  30,  1947. 
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[Title  of  District  Court  and  Cause.] 

PETITION   FOR  ALLOWANCE  OP 
APPEAL 

The  above-named  defendants,  William  H.  Novick 
and  Annetta  Novick,  conceiving  themselves  ag- 
grieved by  the  judgment  made  and  entered  on  the 
30th  day  of  June,  1947,  in  the  above-entitled  cause, 
wherein  and  wherebv  iudement  was  rendered  in 
favor  of  the  Plaintiff  and  against  said  defendants 
in  the  sum  of  Three  Thousand  Five  Hundred  Dol- 
lars ($3,500.00),  together  with  plaintiff's  costs  and 
disbursements  incurred  in  said  action,  do  hereby 
appeal  from  said  judgment  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  for 
the  reasons  specified  in  the  Assignment  of  Errors 
which  is  filed  herewith,  and  said  defendants  pray 
that  the  appeal  be  allowed;  that  a  citation  may 
issue  herein;  and  that  a  transcript  of  the  record 
proceedings  and  papers  in  said  cause  be  sent  to  the 
said  Appellate  Court. 

Petitioners  further  pray  that  a  supersedeas  may 
be  granted  herein  pending  a  final  disposition  of  the 
cause  upon  the  defendants  filing  a  supersedeas  and 
cost  bond  in  such  amount  as  may  be  fixed  by  the 
order  allowing  the  appeal. 

Dated  September  15,  1947. 

:  /s/  GEORGE  B.  GRIGSBY, 

Attorney  for  Defendants. 

Service  Admitted  Sept.  15th,  1947. 


Attorneys  for  Plaintiff.  [76] 
[Endorsed] :     Filed  Sept.  15,  1947.  [77] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL  AND 
SUPERSEDEAS 

The  petition  of  William  H.  Novick  and  Amietta 
Novick,  defendants  in  the  above-entitled  cause,  for 
an  appeal  from  the  final  judgment  rendered  therein, 
is  hereby  granted  and  the  appeal  is  allowed,  and 
upon  the  petitioners  filing  a  bond  in  the  sum  of  Pour 
Thousand  Dollars  ($4,000.00),  with  sufficient  sure- 
ties and  conditioned  as  required  by  law,  the  same 
shall  operate  as  a  supersedeas  of  the  judgment  made 
and  entered  in  the  above  cause,  and  shall  suspend 
and  stay  all  further  proceedings  in  this  Court  until 
the  termination  of  said  appeal  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Dated,  September  15,  1947. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 

Entered  Court  Journal  No.  G15,  Page  No.  Ill, 
Sept.  15,  1947. 

[Endorsed] :     Filed  Sept.  15,  1947.  [78] 
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[Title  of  District  Court  and  Cause.] 

CITATION  ON  APPEAL 

To  the  Plaintiff,  Anson  E.  Gouldsbeny,  and  to  His 
Attorneys,  Davis  and  Renfrew: 

You,  and  each  of  you,  are  hereby  cited  and  ad- 
monished to  be  and  appear  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  in  the  State  of  California,  forty 
(40)  days  from  the  date  of  this  citation,  pursuant 
to  the  Order  Allowing  Appeal  on  file  in  the  office 
of  the  Clerk  of  the  District  Court  for  the  Territory 
of  Alaska,  Third  Division,  in  that  certain  action 
pending  in  said  District  Court  entitled  Anson  E. 
Gouldsberry,  Plaintiff,  vs.  William  H.  Novick, 
Annctta  Novick,  William  Carroll  and  Lucille  Car- 
roll, Defendants,  being  No.  S-4337,  in  the  files  of 
said  District  Court,  and  wherein  the  said  William 
H.  Novick  and  Annetta  Novick  are  appellants,  and 
Anson  E.  Grouldsberry  is  appellee,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  against 
the  said  William  H.  Novick  and  Annetta  Novick 
should  not  be  corrected  and  w^hy  speedy  justice 
should  not  be  done  to  the  parties  in  the  premises 
in  that  })ehalf.  [79] 

Witnessed  by  the  Honorable  Anthony  J.  Dimond, 
Judge  of  the  District  Court  for  the  Territory  of 
Alas^ka,  Third  Division,  this  15th  day  of  September, 

^^^^'  /s/  ANTHONY  J.  DIMOND, 

Judge. 
Service  admitted  September  15,  1947. 


Attorneys  for  Plaintiff. 
[Endorsed] :     Filed  Sept.  15,  1947.  [80] 
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[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Now  Comes  the  defendants  and  appellants  lierein, 
William  H.  Novick  and  Annetta  Novick,  and  file 
the  following  Assignment  of  Errors  upon  which  they 
will  rely  in  the  prosecution  of  their  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  The 
Ninth  Circuit,  from  the  final  judgment  made  and 
entered  in  this  cause  on  the  30th  day  of  June,  1947, 
by  the  above-entitled  Court. 

I. 

That  the  Court  erred  in  overruling  the  motion  of 
the  defendants,  William  H.  Novick  and  Annetta 
Novick,  and  Lucille  Carroll,  made  after  both  sides 
had  rested,  that  the  Court  direct  the  jury  to  return 
a  verdict  in  favor  of  said  defendants,  said  motion 
being  based  upon  the  ground  that  there  was  insuffi- 
cient evidence  to  go  to  the  jury  to  justify  a  verdict 
in  favor  of  the  plaintiff  and  against  said  defendants, 
to  which  ruling  the  defendants  excepted  and  the 
exception  was  allowed. 

II. 

Error  of  the  Court  and  abuse  of  discretion  in 
overruling  the  motion  for  a  new  trial,  said  motion 
being  based  upon  the  following  grounds :  [81] 

(A)  Said  verdict  resulted  in  part  from  accident 
or  surprise  which  ordinary  prudence  could 
not  have  guarded  against. 
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(B)  Newly  discovered  evidence  material  for  the 
defendants,  which  they  could  not,  with  rea- 
sonable diligence,  have  discovered  and  pro- 
duced at  the  trial. 

(C)  That  the  verdict  of  the  jury  was  for  ex- 
cessive damages  appearing  to  have  l)een 
given  under  the  influence  of  passion  or 
prejudice. 

(D)  That  there  was  an  insufficiency  of  the  evi- 
dence to  justify  the  verdict  against  the 
defendants. 

III. 
That  the  Court  erred  in  instructing  the  jury  as 
follows : 

^*An  employer  may  be  liable  for  the  acts  of 
employees  resulting  in  injury  to  another  per- 
son where  the  employee,  in  committing  such 
injury,  was  acting  within  the  scope  of  his  em- 
ployment and  in  the  line  of  his  duties  while 
engaged  in  such  enqjloyment,  or  if  the  employer 
ratified  the  act  of  his  employee  causing  the  in- 
jury to  such  other  person. 

*'If,  in  this  case,  you  find  from  a  pre]iond- 
erance  of  the  evidence,  that  defendant  William 
Carroll  conunitted  an  unlawful  assault  and  bat- 
tery upon  the  plaintiff  and  that,  in  committing 
such  assault  and  battery,  the  defendant,  Wil- 
liam Carroll,  was  acting  within  the  scope  of 
his  employment  and  in  the  line  of  his  duties 
while  engaged  in  such  employment,  or  if  you 
find  that  such  unlawful  assault  and  battery  was 
committed  by  defendant,  William  Carroll,  and 
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that  the  defendants  William  H.  Novick  and  An- 
netta  Novick  or  either  of  them,  ratified  the  act 
of  the  defendant,  William  Carroll,  in  [82]  as- 
saulting and  beating  the  plaintiff,  then  the  de- 
fendants, William  H.  Novick  and  Annetta 
Novick,  may  be  held  in  damages,  as  follows: 

*  4€-  4f  *  *  ¥r 

'^In  this  connection,  you  may  consider  and 
give  such  weight  as  you  think  proper  to  the 
testimony  received  in  the  trial  of  the  ease  rela- 
tive to  the  continued  employment  of  defend- 
ant William  Carroll  by  defendants  William  H. 
Novick  and  Annetta  Novick,  subsequent  to  July 
5,  1946,  the  testimony  of  the  alleged  signing  of 
criminal  complaints  against  the  plaintiff  by  de- 
fendants William  H.  Novick  and  Annetta  No- 
vick on  or  after  July  5,  1946." 

IV. 

That  the  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  the  defendants,  as  follows: 

Defendants'  Requested  Instruction  No.  1    . 

The  Court  instructs  you  that  the  law  is  the  mas- 
ter, in  this  case  Mr.  and  Mrs.  Novick,  is  not  respon- 
sible for  the  acts  of  the  servant,  in  this  case  Wil- 
liam Carroll,  done  outside  of  the  masters'  business 
and  to  accomplish  some  end  personal  to  the  serv- 
ant himself ;  that  the  law  does  not  imply  any  author- 
ity from  the  master  to  the  servant  to  commit  an 
assault  upon  a  person  who  is  not  injuring  or  threat- 
ening to  injure  the  master's  property,  and  who  is 
not  interfering  with  the  servant's  performance  of 
his  duty  to  the  master;  and  if,  in  this  case,  you  be- 
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lieve  from  the  evidence,  that  the  defendant  William 
Carroll  struck  the  plaintiff  Anson  E.  Gouldsberry 
for  some  I'eason  or  purpose  of  his  own,  the  plaintiff 
cannot  recover  in  this  case  from  the  defendants 
William  Novick  and  Annetta  Novick,  and  your  [83] 
verdict  must  be  for  the  defendants  William  Novick 
and  Annetta  Novick;  to  which  ruling  defendants 
excof)ted  and  exception  was  allowed. 

V. 

That  the  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  defendants  as  follows : 

Defendants'  Requested  Instruction  No.  2 

The  jury  is  instructed  that  the  outcome  of  any 
altercation  of  an  employee  with  others,  resulting 
from  an  assault  and  battery  precipitated  by  matters 
and  things  having  nothing  to  do  with  the  duties  and 
emploj^ment  of  such  employee,  is  not  within  the 
scope  of  the  employment  of  such  employee,  and  the 
employers  cannot  be  held  accountaible  therefor;  that 
if  the  defendant  William  Carroll  had  any  kind  of 
personal  quarrel  with  the  plaintiff  Gouldsberry,  in 
or  upon  the  premises  of  the  defendants  William  No- 
vick and  Annetta  Novick,  and  such  quarrel  resulted 
in  injury  or  damage  to  the  plaintiff  Anson  E. 
Gouldsberrv,  then  the  defendants  William  Novick 
and  Annetta  Novick  cannot  be  held  responsil)le,  or 
liable  therefor,  unless  it  is  shown  by  the  evidence 
that  the  employers  William  Novick  and  Annetta 
Novick  actually  participated  in  the  quarrel,  argu- 
ment or  fight,  or  encouraged  or  aided  the  em])loyee 
Carroll;  to  which  ruling  defendants  excej)ted  and 
exception  was  allowed. 
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VI. 

That  the  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  defendants,  as  follows: 

Defendants'  Requested  Instruction  No.  3 
The  jury  is  instructed,  that  if  it  is  reasonably 
satisfied  from  the  evidence  on  this  trial  that  the 
plaintiff  Anson  E.  [84]  Gouldsberry  made  threats 
to  do  harm  to  the  defendant  William  Carroll,  and 
if  in  fact  the  plaintiff  Anson  E.  Gouldsberry  car- 
ried out  his  threats  by  assaulting  the  defendant 
William  Carroll,  who  was  at  the  time  an  employee 
of  the  defendants  William  A.  Novick  and  Annetta 
Novick;  and  the  defendant,  in  resisting  the  attack 
of  the  plaintiff  Anson  E.  Gouldsberry,  caused  the 
plaintiff  Gouldsberry  any  injury,  then  the  defend- 
ant Carroll  cannot  be  held  liable  therefor,  and  the 
defendants  Novick,  Carroll's  employers,  can  in  no 
manner  be  held  responsible  or  liable  for  any  injury 
or  damage  to  the  plaintiff  Anson  E.  Gouldsberry; 
to  which  ruling  defendants  excepted  and  exception 
was  allowed. 

VII. 
That  the  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  defendants,  as  follows: 

Defendants'  Requested  Instruction  No.  4 

The  jury  is  instructed  that  the  proprietor  of  any 
place  of  business,  has  the  right  to  remove  any  per- 
son therefrom  if  such  person  is  conducting  himself 
in  a  disorderly  manner;  that  in  this  case,  either 
Mr.  or  Mrs.  Novick,  or  their  employee,  Mr.  Carroll, 
had  the  right,  and  it  was  their  duty,  to  cause  the 
plaintiff  to  be  removed,  by  force  if  necessary,  from 
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the  bar  or  cocktail  lounge,  if,  from  the  evidence,  the 
plaintiff  Gouldsberry  was  conducting  himself  in  a 
manner  not  conducive  to  peace  and  good  order,  and 
if  the  plaintiff  was  making  a  disturbance  likely  to 
cause  injury  or  damage  to  persons  or  property  in 
or  upon  the  premises  of  the  Novicks;  to  which  rul- 
ing defendants  excepted  and  exception  was  allowed. 

VIII. 
That  the  Court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  defendants,  as  follows: 

Defendants'  Requested  Instruction  No.  5 

The  jury  are  charged  that  if  they  shall  be  rea- 
sonably satisfied  from  the  evidence  that  the  alleged 
assault  and  battery  by  Carroll  upon  the  plaintiff 
in  the  case  arose  out  of  a  personal  dispute  between 
the  plaintiff  and  the  said  Carroll,  they  must  find 
a  verdict  for  the  defendants,  notwithstanding  the 
fact  that  Carroll  was  in  the  employ  of  the  defend- 
ant Novick  at  the  time  of  the  alleged  assault,  unless 
they  shall  be  reasonably  satisfied  that  defendant  au- 
thorized or  participated  in  such  act;  to  which  rul- 
ing defendants  excepted  and  exception  was  allowed. 

•Wherefore  defendants  and  appellants  pray  that 
the  judgment  in  the  above-entitled  cause  be  reversed 
and  the  cause  remanded,  with  instructions  to  the 
trial  court  as  to  further  y)roceedings  therein  and  for 
such  other  and  further  relief  as  may  be  just  in  the 

premises.       /s/  GEORGE  B.  GRIGSBY, 

Attorney  for  Defendants. 
Service  admitted  Sept.  15th,  1947. 


Attorneys  for  Plaintiff. 
[Endorsed] :     Filed  Sept.  15,  1947.  [86] 
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[Title  of  District  Court  and  Cause.] 

Minute  Order 

EXTENDING  TIME  TO  DOCKET  CASE  IN 
CIRCUIT  COURT  OF  APPEALS 

Now  at  this  time  upon  motion  of  George  B. 
Grigsby,  counsel  for  defendants. 

It  Is  Ordered  that  defendants,  b,y  and  through 
their  counsel,  have  and  are  hereby  granted  75  days 
within  which  to  docket  cause  No.  S-4337,  entitled 
Anson  E.  Gouldsberry,  plaintiff,  versus  William 
H.  Novick,  Annetta  Novick,  William  Carroll  and 
Lucille  Carroll,  defendants,  with  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Entered  Court  Journal  No.  G15,  Page  No.  111. 
Sept.  15,  1947.  [87] 
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Minute  Order 

EXENDING  TIME  TO  FILE  AND  DOCKET 
CASE  WITH  CIRCUIT  COURT  OP 
APPEALS 

Now  at  this  time  on  motion  of  George  B.  Grigsby, 
counsel  for  defendants, 

It  Is  Ordered  that  the  defendants  in  cause  No. 
S-4337,  entitled  Anson  E.  Gouldsberry,  plaintiff, 
versus  William  H.  Novick,  Annetta  Novick,  Wil- 
liam Carroll,  and  Lucille  Carroll,  defendants,  be, 
and  they  are  hereby,  granted  additional  thirty  days 
within  which  to  file  and  docket  cause  with  Circuit 
Court  of  Ap]3eals. 

Entered  Court  Journal  No.  G15,  Page  No.  181, 
Oct.  20,  1947.  [88] 
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[Title  of  District  Court  and  Cause.] 

Minute  Order 
GRANTING     ADDITIONAL     TIME     WITHIN 
WHICH     TO     DOCKET     CAUSE     WITH 
CIRCUIT  COURT  OF  APPEALS 
Now   at   this   time    upon   motion    of    George    B. 
Grigsby,  of  counsel  for  defendants, 

It  Is  Ordered  that  the  defendants  in  cause  No. 
S-4337,  entitled  Anson  E.  Gouldsberry,  plaintiff, 
versus  William  H.  Novick,  Annetta  Novick,  Wil- 
liam Carroll  and  Lucille  Carrol,  defendants,  be,  and 
they  are  hereby,  given  30  additional  days  within 
which  to  docket  cause  with  the  Circuit  Court  of 
Appeals. 

Entered  Court  Journal  No.  G15,  Page  No.  316, 
Dec.  5,  1947.  [89]         

[Title  of  District  Court  and  Cause.] 

Minute  Order 
EXTENDING    TIME    WITHIN    WHICH    TO 

DOCKET  CASE  IN  CIRCUIT  COURT  OP 

APPEALS. 

Now  at  this  time  upon  motion  of  George  B. 
Grigsby,  of  counsel  for  defendants, 

It  Is  Ordered  that  extension  of  time  to  March  1, 
1948,  be,  and  it  is  hereby  granted  to  defendants 
witlun  which  to  docket  cause  No.  A-4337,  entitled 
Anson  E.  Gouldsberry,  plaintiff,  versus  William  H. 
Novick,  Annetta  Novick,  William  Carroll  and  Lu- 
cille Carroll,  defendants,  in  Circuit  Court  of 
Appeals. 

Entered  Court  Journal   No.  G   6,   Page  2    Jan 
16,  1948.  [90] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division 

No.  S-4337 
ANSON  E.  GOULDSBERRY, 


Plaintiff, 


vs. 


WILLIAM  H.  NOVICK,  ANNETTA  NOVICK, 
WILLIAM  CARROLL  and  LUCILLE 
CARROLL, 

Defendants. 

BILL  OP  EXCEPTIONS 

Be  It  Remembered: 

The  above  cause  came  on  regularly  for  trial  on 
Wednesday,  March  26,  1947,  before  the  Honorable 
Anthony  J.  Dimond,  Judge  of  the  above-entitled 
court,  at  Seward,  Alaska,  the  plaintiff  appearing 
in  person  and  by  his  attorney,  E.  V.  Davis,  the 
defendants  appearing  in  person,  and  by  their  attor- 
ney, R.  E.  Baumgartner,  and  the  following  pro- 
ceedings were  had. 

A  jury  having  been  duly  impaneled  and  sworn. 

ANSON  E.  GOULDSBERRY 

the  plaintiff,  being  first  duly  sworn,  testified  in  his 
own  behalf  as  follows : 

Direct  Examination 
By  Mr.  Davis: 

My  name  is  Anson  E.  Gouldsberry.  I  live  at 
Seward,  Alaska,  on  Fourth  Street.  I  have  lived 
there  ten  years,  in  April.   I  am  a  longshoreman  and 
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(Testimony  of  Anson  E.  Gouldsbcrry.) 
do  most  anything  I  can  to  make  an  lionest  living. 
I  worked  in  a  mine  for  two  years  np  at  Crown 
Point,  Mile  26.  Most  of  the  time  I  have  been  work- 
ing as  longshoreman,  1  am  the  })laintiff  in  this 
action.  I  remember  the  5th  day  of  July,  1946.  On 
the  evening  of  that  day,  I  was  home  until  about 
9 :30  and  I  had  a  chicken  [91]  and  I  put  it  on  the 
stove  and  turned  the  fire  up  and  came  down-town 
to  see  some  friends  of  mine  and  I  looked  around 
town  and  didn't  find  them.  I  happened  to  walk  into 
Novick's  Bar  and  there  was  some  friends  of  mine 
in  there  and  I  offered  to  buy  one  of  them  a  drink 
and  he  said:  ^'No  I  am  going  home."  And  so  I 
spoke  to  Bill  Carroll  and  congratulated  him  and 
shook  hands  with  him  and  bought  him  a  drink  and 
bought  his  wife  a  drink. 

There  was  present  at  the  time  I  was  in  there,  in 
the  bar,  besides  Mr.  Carroll,  a  fellow  by  the  name 
of  Freckman,  but  he  walked  out  shortly  after; 
Charlie  Ottoson,  Charlie  Peterson  and  Mr.  and  Mrs. 
Carroll  and  Mrs.  Novick  was  the  only  ones  I  knew 
in  there  at  the  time. 

I  sat  down  to  the  bar  and  I  said,  **Give  me  a 
bottle  of  beer"  and  Mr.  Carroll  bought  me  a  bottle 
of  beer  and  then  I  congratulated  him  and  shook 
hands  like  I  should  and  I  said,  ^^have  a  drink,"  and 
he  said  ^^No,  I  am  not  drinking.  I  will  take  a  coca 
cola."  I  said,  ^'That  is  okay,  have  one."  And  I 
laid  my  money  on  the  bar  and  he  said,  ^Mimmie  is 
sitting  down  there,"  which  is  his  wife.  I  said  ^^All 
right,  give  her  a  drink  too."  Jimmie  was  my  ex- 
wife.     I  am  not  sure  when  we  were  divorced.    I 
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think  it  was  in  May,  sometime.   Slie  got  the  divorce. 

I  didn't  know  it.   It  was  in  1946. 

And  so  I  set  there  to  the  bar  and  had  a  drink  out 
of  the  bottle  and  I  had  the  little  dog  on  my  lap  and 
Charlie  Ottoson  came  over  and  said,  ^'How  old  is 
the  dogf''  I  said:  '^I  don't  know.  Jimmie  remem- 
bers when  they  were  born.  She  can  tell  you  maybe." 
She  said,  ''They  were  born  in  January."  I  said: 
''Well  they  are  about  six  months  old,  then."  So  I 
sit  there  and  didn't  say  anything  and  she  said:  "All 
these  lies  people  tell  about  me  is  not  so."  I  said: 
"Well,  I  don't  care."  And  so  she  started  to  talking 
and  she  got  excited  and  she  raised  her  voice — loud. 
And  so  I  said:  "Well,  I  don't  suppose  [92]  you 
bought  another  man  a  bathrobe  and  I  had  to  pay 
for  it."  Just  then  a  bottle  hit  me  in  the  face  and  I 
got  this  cut  and  I  was  knocked  to  the  floor — and  I 
had  blood  in  my  eyes  and  mouth  and  the  next  thing 
I  knew  I  was  being  dragged  or  throwed  to  the  door 
and  then  Mr.  Kerestine,  the  Chief  of  Police,  came 
along  and  took  me  out  of  inside  the  door. 

It  was  Carroll  who  hit  me  with  the  bottle, — Bill 
Carroll — from  behind  the  bar.  He  jerked  it  out  of 
my  hand.  I  didn't  give  him  any  cause  to  hit  me 
with  that  bottle  that  I  know  of.  I  was  not  making 
a  nuisance  of  myself  that  I  know  of.  I  was  acting 
like  a  gentleman  when  I  was  in  there.  After  I  was 
on  the  floor,  I  felt  something  beating  on  me  and 
I  twisted  and  turned  and  kicked  and  fought  to  get 
up  and  protect  myself. 

Q.  Do  you  know  who  it  was  that  was  on  you 
at  that  time? 
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A.  At  that  time?  Well,  I  was  knocked  uncon- 
sciously. (Witness  continues.)  Mrs.  Novick  was 
there  at  the  bar  w^hen  I  offered  to  buy  her  and 
Charlie  Ottoson  and  Carroll  a  drink.  Whether  I  did 
or  not,  I  can't  recollect — whether  she  accepted  a 
drink  or  not.  But  I  know^  T  did  buy  Ottoson  and 
Mr.  and  Mrs.  Carroll  a  drink.  When  I  come  to  and 
was  near  the  door  I  know  that  Mrs.  Novick  had  her 
hands  on  my  shoulders  shoving  on  me  to  the  door. 
She  told  me  to  get  out  and  shut  up.  I  sat  about 
four  or  five  stools  from  the  lower  end  of  the  bar. 
Mrs.  Carroll  was  sitting  at  the  end  of  the  bar.  Mrs. 
Novick  was  standing  at  the  end  of  the  bar.  She 
was  right  next  to  Mrs.  Carroll.  Charlie  Ottoson  w^as 
sitting  next  to  Mrs.  Carroll  toward  the  front  door 
of  the  place.  Mrs.  Carroll  was  near  the  back  end 
of  the  bar  away  from  the  entrance  door  of  the 
place.  I  don't  know  whether  Mr.  Carroll  took  part 
of  this  scuffle  on  the  floor, — after  I  was  knocked 
out,  I  don't  know.  I  couldn't  say  that  he  was  there 
or  who  was  beating  on  me.  I  did  receive  injuries 
as  a  result  of  this.  I  have  got  a  cut  here  and  my 
lip  was  cut  and  [93]  I  was  all  blood  and  had  a 
broken  ankle  in  my  leg.  And  I  was  taken  to  the 
jail  after  that.  Pete  Kerestine,  the  Chief  of  Police, 
took  me  over  and  put  me  in  jail  and  searched  me 
and  when  I  was  standing  there  with  my  arms  up 
like  that,  he  stuck  his  hands  in  my  pocket  and  kind 
of  throwed  me  oif  balance,  and  T  stepped  to  catch 
my  balance  and  he  grabbed  me  and  jei-ked  me  and 
shook  me  and  said:  ^^ Stand  still  when  I  am  search- 
ing you  or  I  will  hang  one  on  you."  Naturally,  any- 
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one  is  going  to  be  shoved  off  balance  when  they  are 
ramming  their  hands  in  yonr  pockets.    And  I  was 
put  in  there — didn't  have  no   drinking  water,   no 
sanitary  conditions — blankets.    I  was  cold  and  wet, 
and  I  was  cold — suffered  all  night.  I  laid  there  bleed- 
ing all  night.  I  was  still  bleeding  at  the  time  I  was 
put  in  jail.    Nothing  at  all  was  done  to  take  care 
of  my  cuts.   Nothing  done  to  take  care  of  my  foot. 
There  was  nobody  around  there  at  all.   I  was  locked 
up   until   the   next   morning — Saturday   morning — 
until  around  ten  o'clock.    Mrs.  Novick  had  a  com- 
plaint against  me  that  I  had  her  on  the  floor  beating 
her,   and  Mr.   and  Mrs.    Carroll  had  a   complaint 
against  me,  and  I  didn't  plead  guilty  to  them  be- 
cause I  was  not  guilty  of  what  they  had  me  charged 
with.  Then  I  went  on  bond — Moser  came  and  went 
on  my  bonds  and  they  turned  me  out.    I  got  out 
on  bail  Saturday,  about  11  o'clock.   That  was  about 
12  hours  after  I  had  been  put  in  jail.  When  I  first 
went  in  I  asked  to  be  allowed  to  make  bail,  and  go 
home  and  he  said:  ^^No,  everybody  is  in  bed.    You 
will  have  to  stay  here  tonight,"  and  he  walked  away 
an  left  me.    I  mean  by  *'he,"  the  Chief  of  Police, 
Mr.  Kerestine. 

When  I  was  released  on  bail  on  Saturday  morn- 
ing, I  went  home.  I  went  to  the  bank  and  got  some 
money  to  go  to  An<3horage,  on  because  I  was  not 
going  to  pay  something  that  I  didn't  owe,  and  I 
asked  Pete  if  [94]  I  could  get  extension  on  it  until 
Monday  morning  and  he  said  no,  it  was  up  to  the 
Court.   And  I  said  who  was  the  Court,  and  he  said : 
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*^Go  to  the  City  Hall.''  I  went  over  and  asked  ^Nlr. 
Howe,  who  was  the  Clerk  hei'e,  for  an  extension  of 
time,  and  he  refused  me.  And  I  had  20  minutes  to 
catch  the  plane  to  go  to  Anchorage,  and  I  went 
home  and  washed  the  blood  off  my  face  and  changed 
shirts  and  caught  the  plane  and  went  to  Anchorage. 
And  it  was  Saturday  afternoon  and  there  was  no- 
body open.  I  couldn't  get  no  counsel  up  there — 
only  I  had — I  got  Ellis  and  I  paid  him  and  he  told 
me  to  go  back  to  Seward — '* everything  is  all  right." 
He  said  he  called  u]^  down  here.  He  said:  ^'Go  back 
to  Seward.  If  there  is  anything,"  he  said  ''I  will 
be  down."  And  then  Monday  morning  I  got  back 
here.  I  was  in  the  hospital.  Dr.  Bannister  took 
X-ray  of  my  foot,  and  before  it  was  dressed  Mr. 
Kerestine,  the  Chief  of  Police,  and  the  City  Clerk 
w^as  over  there  and  took  me  out  of  the  hospital 
before  my  foot  w^as  dressed  or  anything.  I  just  had 
a  sock  on  my  foot,  and  I  came  over  on  crutches. 
And  when  they — I  didn't  know  when  I  went  back 
to  the  hospital  that  I  had  75  days  in  jail  or  $150 
fine  until  I  was  being  discharged  out  of  the  hospital, 
and  I  told  the  nurse  to  call  the  Chief  of  Police,  that 
I  was  being  discharged  from  the  hospital,  and  he 
was  over  there  after  me  before  I  had  my  clothes  on. 
I  thought  he  was  going  to  take  me  home.  Instead 
he  took  me  to  the  fire  hall  and  I  said:  '^How  long 
have  I  got  to  put  in  here,  Pete?"  He  said:  '^75 
days."  That's  the  first  I  knew  of  it  because  when 
the  court  was  dismissed  he  didn't  tell  me  I  had  a 
$150  fine  to  pay  for  75  days  in  jail.  That's  the  first 
I  knew  of  it. 
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I  guess  you  would  call  it  a  trial  tliat  he  had  on 
Monday  morning.  I  tried  to  make  a  defense  at  that 
time  and  they  wouldn't  let  me  talk.  Mr.  Kerestine, 
the  Chief  of  Police,  told  me  to  shut  up  my  face  and 
not  beat  my  gums  so  much  so  I  wouldn't  say 
nothing.  [95]  Mr.  Novick  was  there  on  Monday 
morning.  He  didn't  have  anything  to  say  regarding 
this  case  but  after  the  case  was  over  and  just  Mr. 
Kerestine  and  myself  was  there,  he  wanted  to 
know — he  said:  '^What's  the  matter  with  you, 
Gouldsberry,  are  you  crazy?  If  I  had  been  there  I 
would  have  broke  your  God  damn  neck,"  and  I 
started  to  say  something  and  he  made  me  shut  up 
and  I  didn't  say  nothin.    I  shut  up,  see? 

As  a  result  of  this  fracas  over  in  the  bar,  I  did 
suffer  injuries.  I  suffered  a  broken  leg — ankle — and 
a  cut  on  my  face,  and  bruises  all  over  my  body  and 
on  my  knee  here.  The  mark  is  still  there  yet.  I 
underwent  hospitalization  as  a  result  of  my  injuries. 
An  X-ray  was  taken.  My  hospital  bill  for  the  in- 
juries received  was  $35.  I  had  a  doctor  bill  of 
$52.50.  My  regular  employment  and  job  at  the  time 
in  question  was  longshoreman,  and  during  the  time 
in  question,  along  in  July — August,  thereabouts, 
1946 — I  earned  around  750  to  800  a  month.  As  a 
result  of  my  injuries  I  was  not  able  to  work  after 
this  fracas.  I  didn't  work.  I  didn't  start  to  work 
until  December  to  amount  to  anything — only  little 
odd  jobs  I  had  to  make  a  living — I  didn't  have  no 
income  to  amount  to  anything.  I  had  to  pay  out 
money  for  fine  and  I  don't  know  what  that  was  for. 
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I  was  kept  from  my  regular  employment  as  a  result 
of  my  injuries  there.    I  couldn't  work  for  at  least 
three  months.    I  did  a  little  work  around  town  and 
a  little  around  home  but  my  ankle  bothered  me  all 
the  time  and  it  still  bothers  me.    I  didn't  have  any 
regular  employment  at  all,  longshoring  or  otherwise 
during  the  time  that  I  was  laid  up  with  my  ankle. 
I  didn't  do  anything.    My  leg  still  bothers  me.    I 
was  to  the  doctor  a  few  days  ago  with  it  and  he  told 
me  that  it  would  bother  me  for  quite  a  little  while. 
My  knee  is  healed  over,  yes.   It  was  all  skinned  up. 
I  still  carry  a  scar  on  that  knee.    I  have  a  scar  on 
my  face.   I  lost  over  $2000 — 2500,  [96]  anyway — in 
wages  alone.    I  have  already  told  about  my  doctor 
and  hospital  bills.   I  did  suffer  pain  from  the  effect 
of  these  injuries.   At  times,  my  leg  still  bothers  me. 
I  have  never  been  in  jail   before — for  nothing — 
never  paid  a  fine.    First  time  I  was  ever  in  jail. 
I  was  embarrassed  by  being  put  in  jail.    I  didn't 
figure  that  being  put  in  jail  was  my  fault.    I  don't 
know  why  I  should  go  to  jail.    I  wasn't  guilty  of 
anything.  If  I  would  have  been  guilty  I  would  have 
said  it  was  my  own  fault  and  paid  my  fine  and  pled 
guilty.    I  have  always  made  a  habit  of  paying  my 
bills  and  being  honest  and  I  still  think  it  is  the  best 
policy.  I  was  not  in  the  habit  of  going  into  Novick 's 
bar  and  making  a  nuisance  of  myself.    I  never  was 
in  there  before — only  to  buy  a  package  of  cigarettes 
and  go  out.    I  was  not  trying  to  make  a  nuisance 
of  myself  towards  the  ex-Mrs.  Gouldsberry  or  to- 
ward her  then  husband,  William  Carroll.    If  I  had 
I  would  have  contested  the  divorce  in  the  first  place. 
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Cross-Examination 

By  Mr.  Baumgartner: 

It  is  not  a  fact  that  T  almost  contested  this  di- 
vorce. I  have  got  some  mining  claims  around  the 
country  and  she  said  she  would  sign  them  if  I  would 
bring  them  down.  I  brought  them  down  didn't  I? 
The  lease  for  the  mining  claims — and  she  said  if  I 
would  give  her  the  washing  machine  she  would  sign 
these  claims  over  and  I  said:  ^'Well,  she  has  got 
all  she  will  get  there.  We  will  just  let  it  go  the 
way  it  is."  Didn't  I  come  in  and  ask  you,  Mr. 
Baumgartner  if  she  got  the  divorce  and  ask  you 
for  a  <3opy  and  said  if  she  don't  get  it  I  am  going 
to  Anchorage  and 

The  Court:  Do  not  ask  Counsel  any  questions. 
You  answer  questions. 

(Witness     continuing.     Questions     by     Mr. 
Baumgartner;  answers  by  Mr.  Gouldsberry.) 

Q.  Now,  Mr.  Gouldsberry,  did  you  get  along 
very  well  with  Mr.  Carroll? 

A.     Did  I  get  along  with  him  ? 

Q.    Yes? 

A.     As  far  as  [97]  I  know,  yes. 

Q.     You  liked  him? 

A.     I  had  no  hate  against  him.   I  like  everybody. 

Q.  Oh — Isn't  it  a  fact  that  you  threatened  to 
kill  him?  A.     No  I  did  not. 
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Q.  Isn't  it  a  fact  that  you  accosted  Mr.  Carroll 
once  previously  on  the  street  and  threatened  him? 

A.  Yes,  I  can  explain  that  to  you  if  you  wish 
me  to. 

Q.     Yes,  go  ahead? 

A.  All  right — yes,  I  did.  Show  me  any  man  in 
this  town 

Mr.  Davis:  Don't  argue  now,  Mr.  Gouldsberry — 
just  tell  your  story. 

Mr.  Gouldsberry:  All  right.  I  was  coming  down 
to  go  to  work  on  the  boat  one  evening  to  see  if  I 
should  be  there  the  next  morning.  My  wife  was  still 
married  to  me  then — wasn't  divorced  tlien.  Her 
and  Carroll  w^as  standing  on  the  street,  loving  and 
rubbing  together.  I  grabbed  him  by  the  collar  and 
slapped  him  over.  Anybody  that  wouldn't  do  that — 
would  you  do  that 

The  Court:     Do  not  ask  questions. 

Mr.  Baumgartner:  Well,  Mr.  Gouldsberry,  in 
spite  of  this  you  said  you  like  everybody?  You  like 
Mr.  Carroll? 

A.     I  have  nothing  against  anybody. 

Q.     Even  after  that?  A.     Yes. 

Q.     And  you  didn't  ever  strike  him? 

A.     Did  I  ever  strike  him? 

Q.     Yes? 

A.     Yes,  I  slapped  him  on  the  street. 

Q.     After  that?  A.     After  that? 

Q.     After  this  incident? 

A.     Not  that  T  ever  know  of.   No  sir,  I  didn't. 

Q.     Now,  you  say  you  never  threatened  his  life? 

A.     That's  right,  I  didn't. 
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Q.  Now,  on  this  fifth  of  July  when  you  came  in 
here.  You  came  in  for  the  purpose  of  congratulat- 
ing Mr.  and  Mrs.  Carroll? 

A.     Into  Novick's  bar? 

Q.    Yes? 

A.  No,  I  figure  it  is  a  public  place  and  I  walked 
in  there,  and  I  was  a  gentleman,  and  looked  for 
some  friends  of  mine.  And  I  think  I  had  a  perfect 
right  to  walk  in  there.  Otherwise  why  shouldn't  I 
have  been  told  to  stay  out?  I  wasn't  looking  for 
trouble. 

After  I  saw  Mr.  Carroll  behind  the  bar  I  then 
congratulated  him.  I  said:  ^'How  are  you.  Bill? 
Congratulations  to  you."  And  he  said:  ^' Thank 
you,"  and  he  reached  his  hand  out  and  I  shook 
hands  with  him.  I  first  saw  Jimmie — Mrs.  Carroll — 
when  he  said:  Jimmie  is  sitting  at  the  end  of  the 
bar"  and  I  said:  ''all  right,  [98]  give  her  a  drink." 
I  was  then  sitting  at  the  bar,  8  or  10  feet  from 
where  Mrs.  Carroll  was  sitting.  I  didn't  sit  next 
to  her  at  that  time.  I  had  moved  over  next  to  her 
when  she  said  something  about  a  wrist  watch,  and 
she  said:  ''See?"  And  she  told  me,  herself — con- 
gratulated me  and  said  "Good  luck,"  and  I  said 
"Good  luck  to  you"  and  she  said:  "Thank  you,  I 
am  very  happy"  and  I  said  "Good."  And  I  didn't 
make  [99]  further  remarks  about  her  to  Mr.  Carroll 
or  anyone. 

(Questions  by  Mr.  Baumgartner;  answers  by 
Mr.  Gouldsberry.) 
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Q.     And  you  didn't  make  further  remarks  about 
her  to  Mr.  Carroll  or  anyone  ? 

A.     Not  that  I  know  of. 

Q.     But  you  might  have*? 

A.  No,  I  can  say  I  didn't.  I  know  what  I  said 
and  done. 

Q.     You  are  positive  you  made  no  remarks? 

A.     No,  I  did  not. 

Q.     No  disrespectful  remarks  at  all? 

A.     No. 

Q.  Then  you  say  out  of  a  clear  sky,  a  bottle 
descended  on  you  and  knocked  you  unconscious. 

A.  I  will  tell  you  what  I  did  say.  This  is  not 
anything.  But  I  did  say  that  I  didn't  care  what 
other  people  said — she  told  me  about  a  lot  of  lies 
that  people  were  telling — and  I  said:  '^well  I  don't 
care,"  and  I  did  say:  *^I  don't  suppose  you  bought 
another  man  a  bathrobe,"  and  then  a  bottle  hit  me 
in  the  face. 

Q.  Then,  you  did  make  some  other  remarks 
then? 

A.  Not  that  I  know  of,  no.  I  never  made  no 
bad  remarks  that  I  know  of.  If  you  call  that  a  bad 
remark 

Q.  And  you  say  you  are  positive  Mr.  Carroll 
hurled  this  bottle  at  you? 

A.     Hit  me  with  this  bottle  ? 

Q.     Yes?  A.     Yes,  yes. 

Q.     Did  he  throw  it  or ? 

A.  He  grabbed  it  out  of  my  hand  and  hit  me  in 
the  face. 
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Q.     On  which  side  of  the  face  ? 

A.  Right  there — you  can  see  the  cut.  You  can 
see  the  scar. 

Q.  That  is  no  indication  a  bottle  hit  you,  Mr. 
Gouldsberry.  A.     It  isn't: 

Q.  And  after  that  you  say  you  were  knocked 
unconscious. 

A.  When  that  bottle  hit  me,  I  was  knocked  back- 
wards off  the  stool  on  the  floor  on  my  back. 

Q.  Now,  you  testified  you  knew  nothing  dse 
until  you  were  dragged  to  the  door  and  Mrs.  Novick 
herself  pushed  you. 

A.  Until  I  got  to  the  door  and  that's  when  she 
had  ahold  of  me  pushing  me  to  put  me  out  the  door. 

Q.  All  the  interval  between  the  time  you  were 
knocked  unconscious  and  you  w^ere  pushed  to  the 
door,  you  don't  remember  anything  else? 

A.  Except  the  blood  running  in  my  face,  and  I 
twisted  and  turned  to  get  up,  yes. 

Q.  In  your  unconscious  state,  you  remember' 
that? 

A.  I  didn't  know  exactly  everything  going  on, 
but  I  do  know  that.  I  had  blood  in  my  eye  and  in 
my  mouth  and  all  over  me.  I  do  know  that. 

Q.  And  you  know  that  while  you  were  uncon- 
scious ? 

A.  Well,  naturally,  you  [100]  w^ouldn't  know 
exactly  everything  going  on  but  you  would  know 
that.   You  would  feel  that. 

Q.  Mr.  Gouldsberry,  answer:  Were  you  uncon- 
scious from  the  time  this  bottle  struck  you  until 
you  were  up  at  the  door  being  assisted  out? 

A.     Partly  unconscious  yes. 
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Q.     Oh,  partly,  now — not  entirely?  A.     No. 

Q.  Do  you  recall  striking  your  wife — your  ex- 
wife — at  that  time? 

A.  No,  I  do  not.  I  might  have — when  T  was  lay- 
ing on  the  floor  and  kicking  to  get  up,  I  might  have 
accidentally  kicked  her. 

Q.     You  might  have  ? 

A.  I  might  have  accidental,  but  I  never  hit  her 
purposely — I  will  say  that.    I  never  have. 

Q.  Well,  Mr.  Gouldsberry,  did  Mrs.  Novick 
strike  you? 

A.     I  can't  say  that  she  struck  me,  no. 
.   Q.     But  in  your  complaint,  Mr.  Gouldsberry,  you 
allege  that  she  struck  and  beat  you  about  the  body? 

A.     They  had  me  on  the  floor  beating  on  me. 

Q.     Oh,  now  she  did  ? 

A.  Hammering  on  me — I  don't  say  personally 
that  she  did  it  or  who  did  it.  But  they  had  me  on 
the  floor  beating  on  me. 

*     Q.     Well  now,  did  she  beat  you  or  didn't  she? 
Mr.  Gouldsberry  stick  to  your  story. 

A.  I  didn't  say  she  did  or  didn't  beat  me.  I  said 
I  was  partly  knocked  unconscious,  and  I  can't  say 
she  did  or  didn't  beat  me. 

Q.  Well,  you  couldn't  say  then,  that  she  did  could 
you? 

A.  T  know  she  was  pushing  me  pushing  me  to 
the  door  to  put  me  out. 

Q.     Is  that  beating  you? 

A.     No.   Did  I  say  she  beat  me? 
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Q.  YeSj  Mr.  Gouldsberry,  you  did.  Now  state 
to  the  jury  whether  she  beat  you  or  whether  she 
didn't.  Answer  the  question:  Did  Mrs.  Novick  beat 
you? 

A.     As  I  say  I  can't  say  that  she  did  or  didn't. 

Q.     You  don't  know,  then? 

A.     I  don't  know  exactly,  no. 

Q.  And  you  don't  know  much  exactly  whoever 
else  beat  you  while  you  were  partially  unconscious  ? 

A.  I  don't.  Well,  I  don't  suppose  anybody  beat 
me,  then — \mh% 

Q.  I  am  not  answering  your  questions,  Mr. 
Gouldsberry.  You  don't  seem  to  know  what  hap- 
pened to  you  while  you  were  partially  unconscious, 
do  you? 

A.     Yes,  I  do.   I  know  I  got  a  severe  beating. 

Q.  That  is  all  you  know?  You  don't  know 
whether  by  Dick  Smith  or  Henry  Jones,  do  you? 

A.  Well,  I  don't  think  they  was  in  there  that 
night. 

Q.     Did  Mr.  Novick  beat  you? 

A.     No,  he  did  not. 

Q.  Who  advised  you  to  make  him  a  defendant 
in  this  case?  A.     Who  advised  me? 

A.     Yes?  A.     Myself. 

Q.  Yourself  advised  you  to  make  him  a  defend- 
ant in  this  case?  Did  you  ever  write  any  threaten- 
ing letters  to  Mr.  Carroll  prior  to  this  ? 

A.     No,  I  never  threatened  anybody. 

Q.  Did  you  ever  write  any  letters  to  Mr.  Carroll 
at  all  complaining  about  youi*  ex- wife,  Mrs.  Carroll  ? 

A.     Did  I? 
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Q.     Yes?  Pi'oduce  it. 

Q.  I  say,  did  you  ever  write  any  letters  to  any- 
one? 

A.  I  will  admit  that,  that  I  did  in  one  way, 
because  she  threatened — and  I  got  witnesses — she 
threatened  to  burn  the  home  down  out  there  where 
I  live.  So  I  did  it,  but  I  didn't  threaten  nobody. 

Q.  Mr.  Gouldsberry,  did  you  write  any  disre- 
ispectful  letters,  no.    [102] 

Q.  Did  you,  nmj  within  a  month  or  so — or  say, 
during  the  time  you  and  Mrs.  Carroll  were  divorced, 
write  any  letters  to  her  mother  or  to  any  other  per- 
son complaining  of  her  conduct  or  complaining  of 
Mr.  Carroll's  reputation*? 

A.     Answer  ''yes"  or  ''no"? 

Mr.  Davis:     Your  Honor,  that  question  is  incom- 
petent,    irrelevant     and     immaterial — outside     the 
scopro  of  the  issues  of  this  case. 
..   The   Court:     Objection  is   overruled.    You   may 
answer.  [103] 

Yes,  I  wrote  her  a  letter.  I  wish  to  explain  why 
I  wrote  the  letter,  I  will  answer  that  question.  I 
got  a  letter  too — and  several  of  them.  I  wrote  the 
letter  complaining  of  the  reputation  because  T  have 
a  letter  that  she  wrote  that  I  wouldn't  support  her 
or  take  her  nowhere  and  I  beat  her  u])  all  the  time, 
and  I  wrote  to  her  mother  to  ex])lain  that  I  was  no 
rat  like  she  wrote  in  the  letter  to  her  mother,  and 
claimed  that  I  was.  1  did  it  to  kev>])  myself  clear, 
that's  all — to  clear  myself. 
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(Questions  by  Mr.  Baumgartner;  answers  by 
Mr.  Gouldsberry.) 

Q.  And  you  explained  to  her  mothei'  who  was 
the  rat  in  the  picture?  A.     No,  1  did  not. 

Q.     You  didn't  mention  her? 

A.  Sure,  I  mentioned  her  name,  but  T  never  said 
nothing  bad  against  her. 

Q.     Did  you  mention  Bill  Carroll? 

A.  Did  I?  I  sent  her  the  clippings  out  of  the 
paper  about  the  marriage. 

I  didn't  write  to  anyone  immediately  before  the 
5th  of  July — ^her  mother  or  anyone  else — stating  to 
the  effect  that  Bill  Carroll  was  no  good.  1  did  not." 
I  didn't  say  he  was  no  good.  I  had  a  letter  too,  out 
there,  and  I  wrote  and  told  her  what  I  did  and  what 
kind  of  a  person  that  I  was  and  if  she  didn't  believe 
it  she  could  find  out  from  someone  else. 

After  I  was  struck  or  someone  struck  me  or  a 
bottle  was  thrown  at  me,  I  was  knocked  backwards 
off  the  stool  when  the  bottle  hit  me,  knocked  to  the 
floor  and  injured  my  back  and  my  vertebrae.^  in  my 
back.  I  was  partly  knocked  out  yes,  until  I  staifed 
to  feel  something  beating  on  me  and  blood  rimning 
in  my  eyes,  and  I  have  got  my  shirt  with  the  blood 
on  it  yet.  When  I  fought  to  get  up,  yes,  I  fought 
to  get  up  and  anybody  would  fight  too,  for  self- 
protection,  and  yes,  I  know  there  was  three  or  four 
around  me  and  one  of  them  was  the  fellow  that  used 
to  work  in  the  second  hand  store  down  there — I 
don't  know  what  his  name  was — big,  heavy-set  f(  ]- 
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low,  he  had  aliold  of  me.  I  know  who  was  beating 
me  when  I  came  paitly  to  and  was  being  taken  to 
the  door  but  when  I  was  laying  on  the  floor,  as  [104] 
I  say,  I  don't  know  who  was  Ideating  on  me.  Mrs. 
Novick  had  ahold  of  me.  Nobody  was  striking  me 
when  they  were  taking  me  to  the  door.  Yes,  some- 
body was  striking  me  when  I  was  on  the  floor,  when 
I  become  partly  conscious. 

Q.     Wlio,  Mr.  Gouldsberry? 

A.  Mrs.  Noviek  and  Mrs.  Carroll  and  the  fellow 
who  worked  in  the  second  hand  store. 

Q.     They  were  striking  you  and  beating  you  ? 

A.  Yes,  stomping  on  me  and  kicking  me — I  don't 
know  what  they  were  hitting  me  with. 

Q.     You  remember  that  definitely  now? 

A.  Yes,  when  I  come  to,  when  I  was  knocked  out 
on  the  floor  and  I  felt  something  beating  on  me  and 
I  seen  who  was  around  me — I  did  see  them,  yes. 
There  was  blood  in  my  eyes.  I  couldn't  see  very 
well.   I  could  see  well  enough  to  see  that. 

Redirect  Examination 
By  Mr.  Davis  : 

I  didn't  in  this  letter  I  wrote  to  Mrs.  Carroll's 
mother,,  make  any  threats  against  Mr.  Carroll.  I 
never  made  any  threats  against  him.  I  didn't  go 
into  Noviek 's  bar  that  night  looking  for  trouble  with 
Mr.  Carroll.  I  certainlv  wouldn't  have  took  a  little 
dog  I  think  the  world  and  all  of  in  there  with  me. 
If  [  was  looking  for  trouble  I  would  have  left  my 
dog  at  home;  or  I  wouldn't  have  put  my  supper  on 
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and  turned  the  stove  up  and  went  away  and  left  the 
fire  in  the  house.  I  have  never  looked  for  trouble 
in  this  town  or  any  town.  I  couldn't  say  wlio  this 
second  hand  store  man  was  employed  by.  I  had  seen 
him  around  the  second  hand  store.  I  heard  he  was 
employed  by  Mr.  Novick  as  a  swamper  in  Novick's 
place.  He  was  there  at  that  time.  There  were  3  or  4 
others  around  there  at  that  time,  that  was  Carroll, 
Mrs.  Carroll,  Mrs.  Novick  and  the  fellov/  in  the 
second  hand  store.  They  was  all  around  me  when 
I  was  on  the  floor.   [105] 

And  thereupon, 

HENRY  J.  PALLAGE 

being  first  duly  sworn,  testified  for  and  in  behalf  of 
the  plaintiff  as  follows: 

Direct  Examination 
By  Mr.  Davis : 

My  name  is  Henry  J.  Pallage.  I  live  in  Seward. 
Have  lived  in  Seward  close  to  3  years.  I  know  Mr. 
Gouldsberry,  the  plaintiff.  I  went  down  to  the  city 
jail  on  or  about  the  5th  day  of  July,  1946,  to  see 
him — went  down  to  pay  his  fine.  I  noticed  his  con- 
dition when  I  was  there.  He  looked  pretty  bad.  He 
had  a  very  bad  cut  just  on  the  side  of  his  left  eye, 
and  his  eye  was  black,  and  lie  was  black  and  blue 
across  there,  and  he  had  blue  spots  here  and  there, 
and  he  showed  me  his  arm;  and  I  noticed  him  limp- 
ing around  on  one  foot  and  I  asked  him  what  ibe 
trouble  was,  and  he  showed  me  his  ankle  was  swelled 
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up  and  black  and  blue.  He  was  in  a  little  cell  just 
off  the  side  of  the  fire  truck.  The  place  looked 
pretty  bad.  It  was  not  clean.  It  looked  just  terrible. 
It  certainly  did  smell — very  bad.  I  mentioned  about 
the  place  smelling  bad.  I  said:  *'It's  a  pretty  tough 
place  for  a  fellow  to  be.''  And  I  said  I  came  down 
to  pay  his  fine  and  I  had  been  informed  just  a  little 
while  before  he  was  in  jail.  I  didn't  know  about  it 
until  one  of  the  longshoremen  stopped  and  told  me 
at  my  house,  so  I  went  right  down  to  pay  the  fine. 
I  seen  something  on  the  floor  that  certainly  looked 
like  blood,  yes,  and  on  the  side  of  the  sort  of  bunk 
like  that  was  there — looked  like  quite  a  bit  of  blood 
there.  I  don't  know  where  the  blood  came  from 
there.  I  seen  Mr.  Gouldsberry's  clothes — his  shirt 
and  his  tie  down  to  his  house.  I  didn't  notice  them 
in  the  jail. 

And  thereupon,  the  plaintiff  rested  his  case  and 

JOSEPH  M.  HAMILTON 
being  first  duly  sworn,  testified  for  and  in  behalf 
of  the  defendants  as  follows:   [106] 

Direct  Examination 
By  Mr.  Baumgartner : 

My  name  is  Joseph  M.  Hamilton.  1  have  lived  in 
Seward  between  5  and  6  years.  I  know  the  plaintiff', 
in  this  case,  Mr.  Anson  E.  Gouldsberry.  Have  known 
him  a  little  over  a  year  or  a  year  and  a  half.  I  recall 
this  matter  happening  in  the  l)ai'.  1  talked  to  Mr. 
Gouldsberry  a  month — I  believe  it  was  a  month  pre- 
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vious  to  that  when  I  was  working  for  Mr.  Priede. 
Mr.  Friede's  phice  of  business  was  right  across  the 
street  from  where  Mr.  Gouldsberry  lives.    At  that 
time,  Mr.  Gouldsberry  made  a  statement  to  me  in 
regard  to  Mr.  Carroll.  He  made  many  threats  about 
what  he  was  going  to  do.    I  don't  recall  any  words 
that  he  used.   I  didn't  pay  much  attention.   I  know 
he  made  a  lot  of  statements  about  Mr.  Carroll  and 
his  wife,  Jimmie.    He  made  threats  about  going  to 
get  the  marshal  to  arrest  Jimmie  on  some  charges, 
and  he  said:  '^Better  yet,  I  think  I  will  do  it  my- 
self." He  made  quite  a  few  threats  of  injury.   The 
one  I  just  mentioned  is  one.   I  wouldn't  say  that  he 
threatened  to  kill  Mr.  Carroll  but  he  did  make  quite 
a  few  drastic  statements.  I  would  gather  from  those 
statements  that  he  made  some  time  prior  to  the  5th 
of  July  that  Mr.  Gouldsberry  had  intended  to  do 
harm  to  Mr.  Carroll. 

Cross-Examination 
By  Mr.  Davis : 

I  have  lived  in  Seward  between  5  and  6  years.  I 
have  known  Mr.  Gouldsberiy  about  a  year  and  a 
half.  That  would  put  it  back,  somewhere  ihe  fijst 
of  the  year,  1946,  or  maybe  just  a  little  earlier,  some- 
wheres  in  there.  I  met  Mr.  Gouldsberry — where  I 
got  to  know  him  quite  well  was  at  Friede's  garage 
when  I  worked  on  his  car.  In  fact,  I  replaced  the 
valves  in  his  car  and  re-seated  the  valves  and  guided 
him  through  his  whole  engine.  I  mean  Mr.  Goulds- 
berry's.  I  was  working  foi*  Friede  aud  worked  in 
his  car  and  helped  guide  him.   It  was  on  valve  work 
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and  he  didn't  have  the  equipment,  and  I  did  the 
valve  work  for  it.  The  time  this  happened  was 
shortly  after  their  divorce,  [107]  I  believe,  and 
when  he  was  making  the  statements.  It  could  not 
have  been  before  the  divorce,  it  was  after  the  di- 
vorce. Well,  I  don't  know  whether  it  was  before  or 
after  the  divorce.  It  was  during  the  time  I  worked 
at  Friede's  garage.  It  was  in  June.  I  worked  for 
Friede,  I  believe,  three  months — June,  July  and — 
June,  July,  and  August,  I  believe.  I  have  heard 
conversations  on  both  sides  a]30ut  this  altercation  or 
trouble  that  Mr.  Gouldsberry  was  in  with  Mr.  Car- 
roll and  didn't  pay  too  much  attention  to  it.  Mr. 
Gouldsberry 's  conversation  was  something  to  the 
effect  that  he  thought  he  would  get  the  marshal  after 
Mrs.  Gouldsberry,  or  better  yet,  do  it  himself.  And 
from  that,  I  gathered  that  he  was  talking  about 
bodily  harm  against  Mr.  Carroll. 

Redirect  Examination 
By  Mr.  Baumgartner: 

,  Mr.  Gouldsberry  did  definitely  threaten  to  do  in- 
jury to  Mr.  Carroll.  One  statement  was — let 's  see — 
he  came  in  raving  one  morning  and  Mr.  Friede,  I 
believe,  had  been  out  the  night  before  and  he  told 
Mr.  Gouldsberry  to  take  his  troul)les  home  with  him, 
we  had  heard  enough  of  him.  We  had  been  pestered, 
I. believe,  about  two  weeks.   He  did  this  repeatedly. 

Recross-Examination 
By  Mr.  Davis: 

(Answer  by  Joseph  M.  Hamilton.) 

I  don't  know  whether  this  conversation  was  before 
or  after  the  divorce 
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And  thereupon, 

PATRICK  J.  FRIEDE 
being  first  duly  sworn,  testified  for  and  in  behalf  of 
the  defendants  as  follows : 

Direct  Examination 
By  Mr.  Baumgartner : 

My  name  is  Patrick  J.  Priede.  I  have  been  a  resi- 
dent of  Seward  [108]  going  on  five  years.  I  have  a 
garage  and  cab  business  here  in  Seward.  My  garage 
is  located  on  the  alley  between  3rd  and  4th  streets. 
I  know  the  plaintiff  in  this  case,  Mr.  Anson  E. 
Gouldsberry,  very  well.  He  lives  right  across  the 
street  from  where  my  garage  business  is  located.  He 
is  a  neighbor  of  mine.  Mr.  Gouldsberry  has  been 
over  in  the  garage  several  different  times,  not  .only 
prior  to  the  5th  of  July,  1946,  but  after  the  5th.  He 
was  over  there  2  or  3  different  times  during  the 
month  of  July.  I  couldn't  say  exactly  what  day  it 
was  on,  but  he  mentioned  about  his  wife  and  about 
Bill  Carroll  and  I  just — well,  in  fact,  he  last  time 
he  talked  about  it  I  got  tired  of  listening  to  it  and 
I  told  him  the  best  thing  for  him  to  do  was  forget 
about  it  or  he  was  going  to  get  himself  in  trouble. 
I  don't  know  about  his  threat  to  do  injury  to  Mr. 
Carroll.  He  was  awfully  mad  and  said  he  was  going 
to  have  him  arrested — oh,  then  he  said  that  he 
should  go  up  and  kick  hell  out  of  Bill  Carroll  or 
kill  him.  This  was  along  in  June  some  time.  I  don 't 
know  exactly  what  day  it  was.  My  mechanic,  Mr. 
Hamilton,   was   present   during   this   conversation. 
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This  was  said  to  me  by  Mr.  Gouldsberry  in  the  pres- 
ence of  Max  PTamilton.  We  were  standing  at  the 
end  of  the  bench  and  Max  was  woiking,  doing  some- 
thing, and  whatever  he  had  he  had  in  a  vise,  and  I 
just — oh,  I  had  walked  away  from  Mr.  Gouldsberry 
and  then  come  back,  and  finally  I  threw  up  my  hands 
and  said:  ^*The  best  thing  for  you  to  do  is  to  forget 
about  it  or  you  are  going  to  get  j^ourself  in  trouble." 
This  was  some  time  in  June — I  don 't  know  what  day 
it  was. 

Cross-Examination 
By  Mr.  Davis  : 

■Q.  Mr.  Friede,  you  say  that  he  talked  to  you  both 
before  and  after  the  fifth  of  July,  and  that  the  last 
time  you  told  him  to  forget  it,  go  on  home,  or  he 
might  get  in  trouble  *? 

A.  I  didn't  say  he  talked  to  me.  I  said  he  had 
l)een  in  the  garage  before  and  after  the  fifth  of  July. 

As  far  as  his  conversations  with  me  prior  to  the 
fifth  of  July,  they  were  all  in  regards  to  his  wife 
and  Mr.  Carroll.  He  said  something  about  he  was 
going  to  have  him  [109]  arrested  and  he  ought  to 
^0  up  and  kick  hell  out  of  him  and  ought  to  kill  him. 
I  don't  know  whether  he  said  lie  was  going  to  in 
tko^e  plain  words  or  not.  l^he  way  T  figure  he  was 
mad  beca\ise  his  wife  left  him,  1  guess.  I  dcm't  know 
whether  these  conversations  was  before  or  after  the 
divorce  lietweon  Mr.  and  Mrs.  Gouldsberry  because 
I  don^t  know  when  she  received  her  divorce.  I  am 
not  employed  by  Mr.  Novick  now  and  have  not  been 
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in  tlie  past.  He  never  had  one  thing  to  do  with  my 
business  at  all.  I  have  never  worked  for  him.  I  be- 
lieve Mr.  Hamilton  worked  for  him  for  a  few  weeks 
as  bartender.  I  have  been  convicted  of  a  crime — 
larceny.  That  was  practically  a  year  ago. 

And  thereupon, 

CHAELES  OTTOSON 
being  first  duly  sworn,  testified  for  and  in  behalf  of 
the  defendants  as  follows: 

Direct  Examination 
By  Mr.  Baumgartner: 

My  name  is  Charles  Ottoson.  I  have  been  a  resi- 
dent of  Seward  off  and  on  since  1923.  I  am  ac- 
quainted with  Mr.  Novick.  I  remembered  being  in 
Mr.  Novick's  place  when  there  was  a  quarrel — I 
don't  remember  the  day.  I  remember  being  there 
when  Mr.  Gouldsberry  and  Mrs.  Carroll  and  Bill 
Carroll  were  there  and  there  was  an  altercation  of 
some  kind.  I  was  sitting  at  the  back  end  of  the  bar 
alongside  of  Mrs.  Carroll.  I  was  there  for  some  time. 
I  don't  know  what  time  I  was  there  either.  I  was 
there  when  something  happened.  I  was  sitting 
alongside  Mrs.  Carroll  and  after  a  while  Ans  came 
in — or  Ansel — we  call  him  Ans  for  short,  that  is, 
Mr.  Gouldsberry,  and  he  had  a  beer  on  the  other  end 
of  the  bar — something  to  drink,  I  wouldn't  know 
for  sure  what  was  in  the  glass.  He  was  sitting  there 
for  a  while,  then  he  moved  seats  so  he  could  get  up 
to  us  at  last,  and  he  had  a  pup  with  him.    And  he 
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was  sitting  alongside  of  us  and  he  [110]  commenced 
talking  nice,  and  he  spoke  to  them  people.  He  said : 
^^Let  by  gones  be  bygones  and  let's  have  a  drink." 
But  somehow  or  other  that  didn't  last  long.  That 
conversation  took  a  different  color  and  I  would  say 
he  used  some  abusive  language,  to  Mrs.  Carroll.  He 
didn't  use  any  language  to  me  at  all,  because  when 
this  rough  conversation  come  up  I  said:  ^'This  is 
no  place  for  me, "  so  I  moved  away.  The  rough  con- 
versation started  with  an  argument.  Mr.  Goulds- 
berry  was  arguing  with  his  wife  or  Bill  probably. 
Will  was  behind  the  bar  at  the  time — Bill  Carroll. 
I  daresa}'  Mr.  Gouldsberry  was  arguing  with  l)oth 
Mrs.  Carroll — but  that's  the  time  I  left,  when  I 
heard  this  rough  conversation  come  up.  So  I  went 
to  the  other  end  of  the  bar  then  and  I  didn't  hear 
much.  I  heard  some  of  the  rough  conversation.  I 
can't  replace  word  for  word  because  it  was  a  long 
time  ago  it  happened  and  I  can't  think  of  any  word 
to  describe  that  was  used,  but  there  was  a  rough 
conversation  and  there  was  a  good  many  words  in 
the  rough  conversation — I  mean  it  was  bad,  or  vile — 
slander  and — I  guess  there  was  some  names  called, 
but  I  don't  remember  what  name.  It  was  bad  names, 
1  remember,  and  I  left  because  I  say  this  is  no  place 
for  me.  That's  the  reason  I  left.  I  don't  like  to 
listen  to  that  kind  of  talk.  I  think  Mr.  Gouldsberrv 
started  using  this  bad  language.  For  the  start  he 
was  sitting  alongside  of  me  and  I  was  sitting  in 
between  him  and  Mrs.  Carroll,  but  then  after  a  while 
he  raised  up  and  he  was  standing  behind  Mrs.  Car- 
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roll,  and  tliat  was  when  he  started  to  use  bad  lan- 
guage. Mr.  Carroll  was  behind  the  bar.  He  naturally 
would  hear  this  bad  language.  I  don't  know  whether 
some  of  the  conversation  was  addressed  to  Mr.  Car- 
roll because  I  went  to  the  other  end  of  the  bar  and 
I  thought  to  myself,  well,  I  will  get  out  of  this,  I 
don't  remember  anything  at  all  that  Mr.  Goulds- 
berry  might  have  called  Mr.  Carroll  or  Mrs.  Carroll 
— any  name  at  all.  All  I  remember  is  that  Mr. 
Gouldsberry  started  the  argument  and  then  [111] 
I  left.  I  stayed  in  the  place  partly — partly  I  went 
out  to  see  Bill  come  in  or  somebody.  I  saw  a  fight 
in  there  that  evening.  I  seen  them  on  the  floor  there. 
I  don't  know  how  it  happened  that  he  got — they  got 
on  the  floor.  Gouldsberry  was  on  the  floor  and  there 
was  two  or  three  more  around  him  and  I  remember 
Mrs.  Novick  was  there.  I  looked  over  there  once  and 
Mrs.  Novick  had  ahold  of  his  arm  and  tried  to  get 
him  up  on  his  feet.  She  didn't  strike  him.  She  tried 
to  get  him  up  on  his  feet.  1  don't  remember  whether 
Mrs.  Novick  was  in  the  place  at  first — I  don't  think 
she  was.  As  near  as  I  can  remember,  no.  I  don't 
recall  how  Mr.  Gouldsberry  got  on  the  floor.  I  guess 
that's  the  time,  probably,  when  I  had  my  back 
turned.  I  didn't  see  anyone  else  on  the  floor.  Mrs. 
Carroll  could  have  been  on  the  floor,  too,  because 
they  were  all  around  the  floor  there  and  I  didn't 
take  particular  notice.  I  wouldn't  say  whether  or 
not  Mrs.  Carroll  was  on  the  floor  in  an  unconscious 
condition.  I  really  don't  know  because  there  were 
about   four   of   them   there   or   five.     The   fellow — 
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swamper  was  there — and  they  were  all  in  the  mixup, 
so  it's  pretty  hard  to  tell  really  wiiat  happened.  T 
didn't  see  them  striking  or  beating  Mr.  Gouldsberry 
— I  don't  remember — really  know  what  they  were 
doing.  It  looked  to  me  like  if  they  left  him  alone 
he  would  have  got  up  some  way  or  other,  and  he  was 
kicking  and  I  don't  know  what  it  was — it  was  a 
mix-up,  anyway. 

Q.     Mr.  Gouldsberry  was  kicking? 

A.  Well,  they  were  laying  on  the  floor,  yes.  Mr. 
Novick  was  not  there  at  the  time.  I  don't  think  Mrs. 
Novick  was  there  in  the  beginning  of  this.  She  came 
in  afterwards.  When  I  looked  over  there  I  seen  she 
had  ahold  of  his  arm  and  it  looked  like  she  tried  to 
help  him  up  off  the  floor — not  when  he  was  going 
out,  but  when  he  w^as  laying  on  the  floor  there.  I 
don't  recall  whether  or  not  Mrs.  Novick  said  any- 
thing to  Ans.  I  didn't  hear  her  say  anything  because 
I  was  standing  on  the  other  end  of  the  bar  and  you 
couldn't  hear  from  there.  I  wasn't  taking  any  notice 
and  [112]  you  couldn't  hear  from  there.  I  wasn't 
taking  any  notice,  and  you  couldn't  hear  anything 
anyway,  and  sometimes  I  went  out  on  the  street  and 
come  back  again.  So  I  didn't  hear  anything.  I 
wasn't  in  there  when  Mr.  Gouldsberry  left.  I  had 
left  before  that.  I  don't  remember  what  happened 
afterwards. 

Cross-Examination 
By  Mr.  Davis: 

I  was  sitting  near  the  end  of  the  bar,  Mr.  Goulds- 
berry was  on  one  side  of  me  and  Mrs.  Carroll  was 
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on  the  other,  and  I  heard  some  rough  language.  In 
the  beginning,  there  it  was  Gouldsherry  that  had  the 
floor  then,  but  what  happened  after  that — no  doubt 
there  was  plenty  of  loud  speaking.  I  didn't  tell  you 
after  that  I  couldn't  hear  any  rough  language.  There 
was  some  rough  language.  I  mean  that  there  was 
rough  language  but  I  don't  know  what  was  said.  I 
can't  recall  the  words.  Gouldsherry  started  the 
rough  language.  I  don't  remember  what  he  said  at 
all.  I  didn't  hear  anything  said  about  buying  a 
bathrobe  for  some  man  and  having  it  charged  to  Mr. 
Gouldsherry.  To  begin  with,  the  conversation  was: 
^^Let  bygones  be  bygones."  The  dog  that  Mr. 
Gouldsherry  was  carrying  was  mentioned  a  little 
bit.  There  was  a  pup,  and  whether  it  was  me  or 
somebody  else  that  asked  the  age  of  that  dog,  and 
Mrs.  Carroll  remembered  the  age  of  the  dog.  In 
fact,  I  had  the  dog  on  my  lap  for  a  while  myself. 
When  this  rough  language  started  I  left.  I  went 
up  to  the  end  of  the  bar  for  awhile  and  was  talking 
to  somebody  there  too,  and  then  I  went  outside — or 
looked  out  through  the  door — and  then  I  come  back 
again.  I  didn't  see  anybody  strike  anybody.  I 
didn't  see  no  blows  passed,  but  when  I  came  back  in 
there  and  looked  there  was  a  tangle  of  four  or  five 
on  the  floor  and  Gouldsherry  was  one  of  them.  The 
others  were  the  two  ladies  and  Bill  Carroll  and — I 
don't  know  his  name,  they  call  him  Tiny — the  fellow 
who  was  swamper  there.  By  the  two  ladies,  I  mean 
Mrs.  Novick  and  Mrs.  Carroll.  They  wasn't  all  on 
the  [113]  floor  but  they  was  around  there.   I  didn't 
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see  Mrs.  Novick  come  in.  I  can't  recollect  ^Mrs. 
Novick  was  there  to  begin  with.  I  recall  she  was 
there  later  on.  I  didn't  see  that  she  strnck  any 
blows.  1  know  when  I  saw  her  she  seemed  to  be 
trying  to  help  him  np.  I  feel  that  he  prol^ably 
could  have  gotten  up  if  the  others  had  let  him  alone. 
I  didn't  see  they  tried  to  hamper  him  much  either 
way.  No,  he  didn't  get  up — when  I  looked  for  the 
time  being  he  didn't.  I  was  there  when  the  police 
came.  I  went  in  there  once  when  he  was  already 
there,  and  I  went  out  again.  1  seen  them.  I  didn't 
see  them  take  Mr.  Gouldsberry  away.  Mr.  Goulds- 
berry  was  in  the  saloon  when  the  policy  came.  He 
was  not  sitting  on  the  stool.  When  the  police  come, 
I  was  in  there — or  I  mean  I  seen  the  police  there, 
and  Mr.  Gouldsberry — it  seems  to  me  like  he  was 
still  on  the  floor  at  the  time  the  police  came.  I 
wouldn't  be  sure  about  that  though.  I  didn't  see 
the  police  take  him  away. 

Redirect  Examination 

By  Mr.  Baumgartner: 

I  am  not  a  frequent  visitor  of  Novick 's  bar.  This 
year  I  think  I  have  been  in  there  two  or  three 
times,  or  four  times — something  like  that.  I  don't 
know  who  takes  care  of  the  liquor  store  which  is 
adjacent  to  the  bar  proper.  There  is  a  sign  there, 
^*See  the  bartender"  or  something. 


Anson  E.  Gouldsberry  61 

And  thereupon, 

CHARLIE  C.  PETERSON 
being  first  duly  sworn,  testified  for  and  in  behalf 
of  the  defendants  as  follows : 

Direct  Examination 
By  Mr.  Baumgartner : 

My  names  is  Charlie  C.  Peterson.  I  have  lived 
in  Seward  21  years.  I  know  the  Novicks  and  Mr. 
Gouldsberry.  I  recall  of  their  being  a  little  alterca- 
tion in  Novick's  place  in  which  Mr.  Gouldsberry 
and  Mr.  Carroll  were  involved.  I  was  not  present 
at  that  time.  I  was  there  immediately  afterwards. 
I  was  there  after  the  fight  started.  Mr.  Gouldsberry 
was  still  there  when  I  arrived.  I  don't  recall  in 
what  manner  he  left  Novick's  place.  When  the 
fight  started,  we  left  right  away.  I  started  down 
the  street — first  went  up  to  the  Northern  and  then  I 
started  back  down  the  street.  I  started  up  the  street 
to  the  Northern  and  made  a  phone  call  and  came 
back  down  and  went  on  by.  That  phone  call  had 
something  to  do  in  connection  with  this  business. 
I  called  the  police.  I  didn't  get  him  on  the  phone. 
I  saw  him  afterwards,  Pete  Kerestine.  I  wasn't 
in  there  after  he  arrived.  I  then  went  down  to  the 
Palace,  stopped  in  to  have  a  drink — ^finish  the 
drink — we  didn't  finish  that  one.  I  saw  Mr.  Novick 
at  the  Palace.  I  spoke  to  him  about  this  affair  at 
his  place.  1  asked  him  if  he  knew  there  was 
trouble  up  in  his  bar  and  he  says:  '^no"  and  he 
left.     I  told  him  there  was  a  fight,  that's  all.     I 
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knew  who  had  been  in  the  fight — it  was  Gouldsberry 
and  Mr.  Carroll.  I  don't  know  anything  at  all 
about  the  fight  or  how  it  started.  After  I  told  Mr. 
Novick  there  had  been  a  fight  in  his  place,  he  left 
the  Palace  bar  and  went  out.  I  believe  the  police 
had  already  arrived  by  the  time  Mr.  Novick  got 
there. 

Cross-Examination 
By  Mr.  Davis : 

Q.  Were  you  there,  Mr.  Peterson,  when  this 
fight  started*?  A.     No. 

Q.  Do  you  know  who  took  part  in  the  fight  that 
was  there  ?    Did  you  see  any  of  the  fight  at  all  *? 

A.  I  saw  them  fighting,  but  I  didn't  i3ay  any 
attention. 

I  believe  it  was  Bill  and  Mr.  Gouldsberry  doing 
the  fighting.  There  were  other  parties  involved — 
a  big  fellow  that  was  working  there.  I  don't  know 
his  name.  He  said  he  was  swamping  out.  Mrs. 
Carroll  wasn't  in  the  fight  but  she  was  there.  When 
I  looked  around  I  didn't  see  her  at  all,  in  the  fight. 
I  believe  she  was  standing  up.  [115]  Mr.  Goulds- 
berry was  on  the  floor  when  I  left  there.  I  didn't 
see  the  fight  start.  I  remember  a  conversation  I 
had  a  week  or  so  ago  with  Mr.  Metcalf.  I  don't 
remember  telling  him  it  wasn't  Mr.  Gouldsberry 's 
fault,  but — I  [116]  don't  remember  what  I  did  tell 
Mr.  Metcalf.  I  think  he  questioned  me  about  it — if 
I  was  there  when  the  fight  started  and  if  I  knew 
how  it  started  and  who  started  it.  I  told  him  I 
was  there  but  I  thought  they  was  fighting  when  we 
come  in,  but  I  guess  it  started  after  I  came  in.     I 
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didn't  see  the  start  of  it.  I  was  in  and  out.  I  went 
to  call  the  police  and  didn't  get  the  police  and  then 
met  Pete  on  the  street.  But  I  didn't  stop  in  again 
after  I  left  there.  I  was  not  back  in  Novick's  at 
all  after  I  left  there.  I  don't  know  that  the  police 
were  there  by  the  time  Novick  got  back.  I  know 
I  talked  to  Pete.  I  know  I  talked  to  Bill  and  that's 
really  all  I  know  about  this. 

And  thereupon, 

PETER  P.  KERESTINE 

being  first  duly  sworn,  testified  for  and  in  behalf 
of  the  defendants  as  follows: 

Direct  Examination 

By  Mr.  Baumgartner: 

My  name  is  Peter  P.  Kerestine.  I  have  been 
a  resident  of  Seward  since  August  25,  when  I  got 
out  of  the  service — about  August  25th  up  until 
December.  I  had  lived  here  prior  to — I  was  with 
the  Military  Police.  On  the  5th  of  July,  1946,  I 
was  working  as  Chief  of  Police  for  the  city  of 
Seward.  I  was  called  to  Novick 's  bar  on  the  eve- 
ning of  July  the  5th.  I  had  a  date  but  I  met  Mr. 
Charlie  Peterson  as  I  was  going  through  the  alley 
and  he  told  me  there  was  a  fight  at  Novick 's  bar. 
I  proceeded  immediately  to  go  to  Novick 's  bar.  As 
I  arrived,  there,  I  seen  Mr.  Gouldsberry — he  was 
on  the  outside  of  the  door — and  this  here  fellow  by 
the  name  of  Gilbert  was  blocking  the  doorway  so 
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he  couldn't  get  back  in;  and  I  placed  Mr.  Goulds- 
berry  under  airest  and  took  him  towards  the  police 
car,  and  he  kept  on  yelling,  and  a  fellow  by  the 
name  of  George  Jones — he  is  Outside  at  the  present 
time — T  believe  he  helped  me  to  get  Mr.  Gouldsberry 
in  the  police  car.  Mr.  Gouldsberry  was  resisting  my 
efforts  to  put  him  in  the  ])olice  car.  As  to  his 
physical  condition — w^ell,  at  that  time,  he  seemed 
to  be  pretty  [117]  capable  of  handling  himself.  He 
was  on  his  feet — he  was  walking.  I  had  a  time 
getting  him  in  the  car;  he  was  giving  me  so  much 
resistance.  The  man  by  the  name  of  Gilbert  was 
blocking  the  door  so  he  couldn't  get  back  in  the 
bar-room.  Mr.  Novick  I  believe,  was  standing  in 
back  of  Gilbert.  I  didn't  notice  so  much  at  the 
time  until — I  wanted  to  get  him  in  the  car  to  get 
him  off  the  street.  He  was  walking  all  right  at 
that  time. 

Cross-Examination 

Bv  Mr.  Davis: 

t/ 

I  didn't  see  the  fight  at  all.  When  I  got  there, 
Gilbert  was  blocking  the  doorway  and  he  was  stand- 
ing on  the  outside  trying  to  get  in.  I  had  my  car 
right  in  front  of  the  place  dowTi  there  at  Novick 's 
Cocktail  Lounge,  as  they  call  it — that  would  be  30 
or  40  feet  from  that  door  into  my  car,  in  order  to 
walk  around.  The  car  was  parked  as  I  come  down 
through  the  alley  going  up  the  alley.  The  door  you 
had  to  go  into  was  on  the  reverse  side — on  the  other 
side  of  the  car.     I  was  parked  on  the  same  side  of 
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the  street  as  Novick's.  My  car  faced  North.  I 
took  him  around  the  car  and  put  him  in  the  opposite 
side  of  the  car.  This  was  the  front  door  of  Novick's 
I  am  talking  about.  I  think  Mr.  and  Mrs.  Novick 
and  also  Mr.  and  Mrs.  Carroll  signed  the  complaints 
against  Mr.  Gouldsberry.  I  signed  one  on  him 
causing  disturbance. 

Redirect  Examination 

By  Mr.  Baumgartner : 

When  we  was  in  the  Military  Police  we  was  in 
and  out  of  Novick 's  Cocktail  Lounge  practically 
every  hour,  patrolling  the  beat.  I  don't  recall  any 
disturbance  in  there  during  that  time. 

Recross-Examination 
By  Mr.  Davis : 

There  must  have  been  some  kind  of  disturbance 
in  there  this  one  time  because  they  had  him  on  the 
outside  of  the  door.  I  don't  [118]  know  what  went 
on  on  the  inside  because  I  wasn't  there. 

And  thereupon, 

MRS.  ANNETTA  NOVICK 

being  duly  sworn,  testified  for  and  in  behalf  of  the 
defendants  as  follows: 

Direct  Examination 

By  Mr.  Baumgartner: 

My  name  is  Annetta  Novick.  I  am  the  wife  of 
William  H.  Novick.  We  have  lived  in  Seward  since 
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1941.    We  were,  on  the  5th  of  July,  proprietors  of 
Novick 's  Cocktail  Bar  and  Liquor  Store.    I  recall 
what  I  saw  there  some  time  in  the  evening  or  night 
of  Julv  5th.    I  was  not  in  there  when  Mr.  Goulds- 

ft/ 

berry  came  in.  I  was  in  the  liquor  store.  That  is 
where  I  am  regularly  stationed — in  the  liquor  store. 
That  is  a  separate  and  distinct  place  of  business 
from  the  Cocktail  Bar.  I  went  into  the  liquor  store 
to  get  a  glass  of  w^ater  and  I  walked  down  to  the  end 
of  the  bar  where  they  were  sitting  and,  in  fact,  I 
didn't  even  knov/  Mr.  Gouldsberry  when  I  seen  him. 
Jimmie  told  me  that  he  was  in  there.  By  '^  Jimmie," 
I  mean  Mrs.  Carroll.  And  I  got  my  glass  of  water 
and  I  spoke  to  all  of  them  and  everything  seemed 
to  be  all  right.  I  walked  back  in  the  liquor  store  and 
sit  down  and  started  to  read,  and  I  heard  a  racket 
and  I  dashed  in  there.  Bill  wasn't  there,  so  I  dashed 
in  to  see  what  it  was  all  about,  and  they  were  all  on 
the  floor.  Mr.  Gouldsberry  and  Bill,  and  Jimmie 
was  out — she  was  unconscious  when  I  came  in.  I 
tried  to  move  her  over  so  she  wouldn't  get  hurt,  but 
I  wasn't  able  to  do  it;  and  I  tried  to  get  them  sepa- 
rated and  the  porter  was  helping  me  to  try  to  sepa- 
rate them.  The  man  mentioned  as  Tiny  and  also  as 
Gilbert  was  the  porter.  I  didn't  participate  in  this 
quarrel  in  any  way  whatsoever  except  to  try  and 
separate  them  and  get  Mr.  Gouldsberry  out  of  the 
place.  They  were  in  such  a  tangle  I  couldn't  see 
just  exactly  what  position  Mr.  Carroll  or  Mr. 
Gouldsberry  were  in.  They  were  both  conscious. 
They  were  actively  engaged  in  a  fight.    I  didn't  at 
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any  [119]  time  strike  Mr.  Gouldsberry.    I  was  try- 
ing to  separate  them — to  get  them  separated  and  I 
wanted  to  get  him  out  of  the  place.   I  tried  to  talk 
to  them  but  they  naturally  didn't  hear  me  I  guess. 
They  paid  no  attention,  of  course.    I  kept  asking 
people — somebody  to  please  call  Pete  or  to  call  Bill, 
find  Bill.  I  wanted  some  help  to  get  them  separated. 
Nobody  helped  me  except  Gilbert,  the  porter.    He 
was  trying  to  help  me  to  separate  them.    Gilbert 
didn't  strike  either  of  them.  Gilbert  and  I  got  them 
separated  and  we  started  to  push  Mr.  Gouldsberry 
toward  the  front  door,  and  it  took  all  of  our  strength 
to  do  that  because  he  was  fighting  back  all  the  way 
and  calling  very  bad  names  back  all  the  time.   Then 
when  we  got  him  to  the  door  he  grabbed  the  door 
jam  and  hung  on  and  Gilbert  had  to  pry  his  hands 
loose  to  get  him  out.   And  w^e  just  got  him  outside 
the  door  w^hen  Mr.  Kerestine  came  along  and  picked 
him  up.    He  didn't  strike  me.    He  was  trying  to 
push  back  all  the  time — ^to  get  back  to  Bill  Cai^roll 
to  continue  the  fight.    And  he  was  calling  names 
all  the  time  that  we  w^ere  trying  to  push  him  back  to 
the  door.    He  w^as  calling  the  names  to  Bill.    Mrs. 
Carroll  had  come  to,  then.    She  came  to  once  and 
she  was  trying  to  help  us  separate  them.    T  don't 
know  just  how  long  she  was  unconscious  but  I  know 
she  was  when  I  went  in  there.   She  was  unconscious 
because  I  tried  to  move  her  and  I  wasn't  able  to.  The 
names  I  say  that  Mr.  Gouldsberry  was  calling  back 
to  Bill  were  very  bad  names  and  he  still  wanted  to 
go  back  and  have  further  fight  with  Bill. 
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Cross-Examination 
By  Mr.  Davis: 

It  was  five  or  ten  minutes  I  would  say  from  the 
time  I  got  my  drink  of  water  and  went  back  in  the 
liquor  store  until  I  went  back  in  the  bar.  I  couldn't 
sa3^  exactly  how  long  it  was  between  the  time  when 
I  found  Mrs.  Carroll  unconscious  and  tried  to  turn 
her  over  and  the  time  she  was  up  trying  to  help 
separate  the  other  parties.  I  was  pretty  busy  trying 
to  separate  them — I  couldn't  say  exactly.  [120]  I 
wouldn't  say  exactly  nor  about  how  long,  nor 
whether  it  was  a  very  lengthy  period  of  time.  She 
certainly  looked  unconscious.  She  wasn't  able  to 
move.  She  didn't  move.  I  don't  know  whether  she 
was  able  to  or  not.  I  tried  to  pull  her  out  of  the  way 
and  coiddn%  and  she  didn't  seem  able  to  move  her- 
self. I  couldn't  say  how  long  she  was  unconscious. 
I  don't  think  it  was  very  long.  The  swamper  was 
trying  to  sepai'ate  them. 

Q.  Tell  the  jury  how  you  arrived  at  the  fact  he 
"was  trying  to  sepai'ate  them? 
.  A.  Well,  that  is  all  I  can  say.  He  was  trying  to 
get  them  separated  and  stop  the  fight.  I  certainly 
didn't  see  him  get  in  any  punches.  I  was  not  in 
there  at  the  start  of  it — no.  When  I  got  in  there 
they  were  on  the  floor  as  I  said.  It  seems  to  me 
that  both  Gouldsberry  and  Carroll  were  on  the  bot- 
tom at  different  times,  first  one  and  then  the  other. 
And  Gilbert  and  I  was  trying  to  separate  them  and 
we  finally  got  them  separated  and  I  told  Bill  to  get 
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behind  the  bar,  which  he  did,  and  we  got  Mr.  Goulds- 
berry  going  toward  the  front  of  the  door — the  front 
door.  I  don't  remember  how  long  Mr.  Carroll 
worked  for  me  after  this.  I  couldn't  say  because  I 
don't  remember.  He  didn't  quit  the  next  day.  I 
don't  remember  whether  he  quit  the  next  week  or 
not.  I  can't  tell  vou  because  I  don't  know.  As  far 
as  I  know,  there  were  quite  a  few  strangers  in  the 
place  and  I  couldn't  expect  them  to  mix  up  in  it.  The 
parties  on  the  floor  were  too  interested  in  what  they 
were  doing  to  pay  any  attention  to  what  I  was  say- 
ing as  far  as  I  know. 

Redirect  Examination 
By  Mr.  Baumgartner: 

I  knew  that  she  (Mrs.  Gouldsberry)  was  getting 
a  divorce,  and  he  came  in  the  liquor  store  one  night 
and  asked — wanted  his  alarm  clock,  and  she  had 
just  come  in  there  and  so  she  left  right  away  and 
he  went  right  out  after  her.  I  didn't  see  anything 
or  know  anything  personally  myself,  of  any  actual 
existing  grievance  between  them.  [121] 

And  thereupon 

MRS.  LUCILLE  CARROLL 

being  first  duly  sworn,  testified  for  and  in  behalf  of 
the  defendants  as  follows : 

Direct  Examination 
By  Mr.  Baumgartner: 

My  name  is  Lucille  Carroll.  I  have  been  in  tlie 
Territory  of  Alaska  a  little  over  five  years  and  have 
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lived  in  KSeward  most  of  that  time.  At  one  time,  I 
Was  the  wife  of  the  plaintiff,  Mr.  Gouldsberry.  We 
was  married  five  years  the  19th  of  March  last  year. 
I  divorced  him  the  27th  day  of  May,  1946.  I  married 
Mr.  Carroll  June  1,  1946.  I  was  present  the  night 
of  this  altercation  on  the  fifth  of  July,  1946.  I  was 
sitting  at  the  end  of  the  bar  talking  to  Mr.  Ottoson. 
I  forget  exactly  just  w^hat  he  and  I  were  talking 
about,  but  it  was  all  friendlv  because  Mr.  Ottoson 
and  I  have  always  been  friends,  for  I  have  long- 
shored  in  Seward  myself — driven  jitney  on  the  dock. 
And  the  first  I  knew  of  Mr.  Gouldsberry  being  in 
there  was  when  Mr.  Carroll  came  down  to  the  end  of 
the  bar  and  says:  '^Mr.  Gouldsberry  is  in  here  and 
would  like  to  buy  you  a  drink.  Is  that  all  rights' 
And  I  said:  ^^Yes,  if  he  feels  friendly  that  way." 
I  really  want  it  that  way,  because  I  want  to  be 
friends  with  everyone.  Then  he  come  down  and  con- 
gratulated me  and  I  thought  everything  was  O.K. 
Then  he  proceeded  to  tell  me  that  he  loved  me.  My 
husband  w^as  tending  bar  at  that  time  and  he  pro- 
ceeded to  tell  me  he  loved  me  and  he  asked  me :  ^'Do 
you  think  that  thing  behind  the  bar  loves  you?" 
And  T  told  him,  T  says:  '^Mr.  Gouldsberry" — 
rather,  I  called  him  Anson — ''My  and  your  life 
is  all  over  and  finished  and  I  wish  you  all  the  hap- 
piness in  the  world."  Then  he  proceeded  to  call  me 
several  different  names.  I  don't  like  to  repeat  such 
names.  Well,  he  called  Mr.  Carroll  a  ])imp  and  said 
he  was  pimping  for  some  wenches  on  the  line,  and 
I  had  been  with  practically  eveiy  man  in  Seward, 
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and  then  he  called  me  a  [122]  dirty  bitch  slut  whore. 
And  I  says:  ^^I  beg  your  pardon?"  Well  the  next 
thing  I  knew  there  was  bottles  flying  and  Mr. 
Gouldsberry  threw  a  bottle  that  put  out  a  light  at 
the  end  of  the  bar,  and  I  got  in — then  the  next  thing 
I  knew  Ans  had  a  bottle  in  his  hand  and  it  went 
back  in  his  face.  Bill  knocked  it  back  in  his  face 
and  I  got  between  them,  and  as  far  as  Mr.  Goulds- 
berry  starting  to  hit  me,  he  didn't.  He  started  to 
hit  Mr.  Carroll  and  I  stepped  between  them  and  I 
got  hit  on  the  nose.  That  was  accidentally.  Then 
when  I  got  kicked  out — I  don't  think  I  was  out  very 
long — and  when  I  was  kicked  out  that  vv^asn't  for 
me  either.  I  just  stepped  between  them  because  I 
didn't  want  any  fight  over  me.  I  had  had  enough 
trouble  as  it  was.  Mrs.  Novick  wasn't  present  when 
the  fight  started.  After — I  just  don't  know  exactly 
w^hen  she  came  in,  but  I  think  it  was  after  I  had  got 
up  and  was  on  my  feet,  I  don 't  know.  She  was  try- 
ing to  help  me  up  and  I  felt  like  I  was  actually 
floored  because  I  had  accidentally  got  kicked  in  the 
stomach.  Well,  they  finally  got  Bill  and  they 
started  to  the  back  with  him,  and  then  Mr.  GouJds- 
berry — I  said — I  put  my  hands  on  his  shoulder  lilie 
this.  I  says:  '^Ans,  please  leave.  Haven't  you 
caused  me  enough  trouble?"  And  then  he  jerked 
away  and  he  started  to  throw  a  bottle.  And  as  they 
was  leaving,  Mr.  Carroll  and  Tiny  and  Mrs.  Novick 
were  taking  Mr.  Carroll  into  the  bar — not  into  the 
bar,  but  into  the  office  around  the  end  of  the  bar. 
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Q.  At  the  rear  of  the  [)ar'?  Were  they  trying  to 
separate  or  were  they  trying  to  participate  in  the 
fight? 

A.  They  was  trying  to  separate,  and  so  was  I 
because  I  had  had  enough  trouble  without  asking 
for  more.  I  didn't  want  any  trouble.  I  never  have. 
I  did  not  at  any  time  see  Mrs.  Novick  lay  her  hands 
on  Mr.  Gouldsberry.  The  only  thing  that  she  did, 
she  asked  Mr.  Gouldsberry  to  leave  and  she  did  put 
her  hand — she  said:  '^Mr.  Gouldsberry"  or  '^Ans," 
I  don't — forget  exactly  which  she  called  him — 
^'please  leave."  [123]  And  he  said  to  her:  ''Yes, 
Mrs.  Novick."  Pete  Kerestine  didn't  come  into  the 
bar  and  get  Mr.  Gouldsberry  out.  Mr.  Gouldsberry 
was  out  on  the  sidew^alk  raising  Cain  to  get  back 
in  there.  I  imagine  he  wanted  to  get  back  in  there 
and  get  into  another  scrap.  I  would  say  that  Mr. 
Gouldsberry  started  this  fight  in  the  first  place.  He 
used  the  bad  names.  And  I  said,  ^'I  beg  your  par- 
don?" because  I  wanted  no  trouble,  and  I  still  want 
no  trouble. 

Q.  Do  you  know  who  struck  the  first  blow? 
.A,  Well,  the  bottle — Mr.  Gouldsberry  threw  the 
bottle,  and  the  next  one  was  to  be  thrown  was 
ki^ocked  back  into  his  face.  Now,  I  don't  know  how 
you  would  call  which  was  which  because  one  got 
in  the  other  would  have.  Mr.  Gouldsberry  threw 
the  first  bottle  and  then  when  he  was  holding  an- 
other bottle  ready  to  throw  it,  it  was  pushed  against 
his  face.  Mr.  Carroll  had  started  around  the  bar. 
Mr.  Carroll  is  very  active  and  verv  fast  on  his  feet, 
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and  he  is  really  a  little  faster  than  I  even  thought. 
This  thing  happened  quite  suddenly.  The  first  thing 
I  knew  I  had  been  out  but  Mr.  Gouldsberry  didn't 
mean  to  hit  me,  I  don't  think,  in  the  whole  thing. 
I  was  just  trying  to  get  between  to  separate  them  be- 
cause I  wanted  no  fight.  I  was  struck  in  the  face 
and  the  nose  by  a  blow  that  was  aimed  at  Mr.  Car- 
roll by  Mr.  Gouldsberry.  It  caused  my  nose  to  bleed. 
It  was  an  accident  as  far  as  him  aiming  at  me.  I 
just  stepped  between  and  took  it.  I  didn't  want 
anyone  of  them  to  hit  each  other.  I  didn't  strike 
either  one  of  them  because  all  I  w^anted  was  peace. 
I  never  saw  Tiny  the  swamper  strike  him.  He  tried 
to  separate  them.  The  only  person  that  I  know 
of — I  was  present  all  the  time — that  actually  struck 
Mr.  Gouldsberry  was  Mr.  Carroll.  Mr.  Gouldsberry 
definitely  did  start  it.  ^ 

Cross-Examination 
By  Mr.  Davis : 

I  am  the  same  Mrs.  Carroll  that  was  in  court 
yesterday  to  secure  [124]  a  divorce.  I  remetnber 
testifying  here  at  that  time,  and  that  Mr.  Carroll 
is  a  drunkard.  He  does  have  a  vile  temper  when  he 
is  drinking.  Otherwise  when  he  is  sober  he  is  a  very 
gentle  fellow.  When  he  is  drinking  he  has  a  vile 
temper — the  worst  I  have  ever  seen.  Mr.  Goulds- 
berry started  this  fight.  When  he  came  down  there 
he  started  calling  me  names  and  he  started  calling 
Mr.  Carroll  names  and  he  said  that  Mr.  Carroll  was 
pimping  for  a  couple  of  nigger  wenches  on  the  line. 
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And  be  said  ^^Do  yon  think  that  pimp  bastard  be- 
hind the  bar  loves  you"?"  And  I  says:  ^^I  do," 
which  I  found  out  that  the  only  thing  that  Mr.  Car- 
ipoll  does  love  is  his  whiskey.  After  this  fight  started, 
I  did  everything  I  could  to  break  it  up.  I  didn't 
want  to  see  either  one  of  them  hurt.  I  have  never 
felt  ill  towards  Mr.  Gouldsberry  at  any  one  time.  I 
lived  with  Mr.  Gouldsberry  for  five  years.  While 
we  had  our  disagreements  we  got  along  reasonably 
well.  He,  I  will  say,  was  a  very  good  provider.  I 
knov/  the  cou))le  of  blows  I  caught — one  in  the  face 
and  one  in  the  stomach,  was  aimed  for  somebody 
other  than  me.  I  know  they  was  aimed  for  Mr.  Car- 
roll. Mr.  Gouldsberiy  sent  both  of  these  blows,  be- 
cause I  stei)ped  between  them.  Mr.  Carroll  does 
wear  glasses  and  he  can't  see  very  well  without 
them.  In  fact,  he  can  hardly  see  in  front  of  him 
without  his  glasses.  He  can  see  all  right  if  he  has 
his  good  glasses — he  has  two  pairs.  Then,  after  I 
got  kicked  in  the  stomach  accidentally,  I  was  out 
for  a  short  time.  I  doirt  think  it  could  have  been 
for  long  and  after  that  I  saw  Mrs.  Novick  and  she 
was  trying  to  separate  the  parties. 

Q.  And  slie  asked  Mr.  Gouldsberry  to  leave  and 
he  said  he  would  and  did?    Is  that  right? 

A.     No,  he  didn't  leave  without  a  little  force. 

Q,     And  who  used  that  force? 

A.  Well,  the  only  thing,  Tiny  kept  pushing  him 
toward  the  door — Gilbert  or  Tiny,  whatever  they 
caii  him — and  then  he  tried  to  get  back  in.  This 
man  T^ny  is  a  pretty  husky  man — bigger,  quite  a 
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bit  bigger  than  Mr.  Gouldsberry.   [125]    I  would 
say  Mr.  Carroll  is  smaller  than  Mr.  Gouldsberry.   I 
asked  Ans  to  leave — told  him  hadn't  he  caused  me 
enough  trouble  and  asked  him  to  leave.  Mr.  Goulds- 
berry threw  the  bottle  that  hit  the  light.  [126]    I 
saw  him  throv/  it.  He  picked  it  up  and  threw  it.   It 
didn't  hit  anybody;  it  hit  the  light.    I  guess  it  was 
the  one  from  which  he  had  been  drinking.    It  was 
an  uncapped  beer  bottle.    I  don't  think  he  had  ha(J 
more  than  two  or  three  swallows.    There  was  bee?* 
all  over  the  wall.  This  light  is  kind  of  at  the  end  of 
the  bar  and  when  Mr.  Carroll  heard  Mr.  Goulds- 
berry call  me  this  bad  name  he  came  dowm  to  th^t 
end  of  the  bar.    He  was  going  around  when  ^r, 
Gouldsberry  threw  the  bottle.  He  wasn't  any  space 
at  all  from  Mr.  Gouldsberry  at  the  time  Mr.  Goulds- 
berry threw  the  bottle.   But  Bill  is  fast — he  is  eyer^ 
faster  than  I  thought.   I  would  say  he  was  a  littl? 
better  than  the  width  of  the  bar  from  Mr.  Goulds- 
berry at  the  time  the  bottle  was  thrown.    I  guess 
the  bar  is  maybe  two  feet — two  and  a  half  feet  wide 
but  he  was  kind  of  clown  this  way — there  is  a  slant 
at  the  end  of  the  bar.    That  lamp  is  higher  up  tha^ 
I  am  and  I  am  tall.   It  is  quite  a  little  higher  up — 
I  think  several  feet.   At  that  time,  Mr.  Carroll  was 
behind  the   bar   coming   around.    He   was   coming 
around — the  fight  was  getting  ready  to  start  and  I 
didn't  want  it  to  start.    I  was  seated  at  the  end 
stool.   Mr.  Gouldsberry  was  sitting  at  that  time,  on 
the  stool  away  from  me.    There  was  one  stool  in 
between  us.   He  was  sitting  on  the  third  stool  frojD 
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the  end  of  the  bar.  He  was  half  seated  on  the  stool 
and  one  foot  on  the  floor.  I  don't  know  whether 
you  would  call  it  exactly  sitting  dow^n.  I  would  call 
it  half  sitting  and  half  standing.  He  got  the  other 
bottle  right  in  front  w^here  Mr.  Ottoson  had  had  his 
bottle.  That  bottle  had  a  little  in  it.  I  would  say 
it  was  about  half  full.  That  was  the  second  bottle 
Mr,  Gouldsberry  picked  up.  I  don't  know  how  he 
picked  it  up.  He  just  grabbed  it.  You  don't  know 
just  exactly  how  anybody  does  anything — w^hen  a 
fight  or  trouble  starts  you  don't  w^atch  just  exactly 
how  it  starts.  I  wouldn't  say  he  turned  the  bottle 
upside  down.  I  wouldn't  say  he  had  it  by  the  neck. 
I  would  say  he  had  it  just  like  anybody  else  would 
have  a  bottle,  around  the  middle.  I  didn't  exactly 
notice  his  hands.  I  just  knew  there  was  trouble 
brewing.  I  saw^  him  pick  a  bottle  up.  [127]  He 
grabbed  the  bottle.  I  couldn't  say  exactly  how  his 
fingers  were,  but  he  grab))ed  the  bottle.  I  don't  think 
-he  grabbed  it  upside  down,  holding  the  neck  and 
with  the  bottle  upside  down.  The  side  of  the  bot- 
tle—the way  it  was,  the  side  of  the  bottle — it  seemed 
like  the  side  of  it  hit  his  face  when  it  went  back. 
The  center  of  the  bottle  hit  his  face.  If  we  had  a 
bottle  maybe  I  could  show  you.  I  am  trying  to  tell 
you — ^he  grabbed  this  bottle — Tie  was  holding  the 
bottle  as  a  per-son  normally  holds  a  bottle,  around 
the  middle.  Mr.  Carroll  knocked  it  back  in  his  face. 
Mr.  Gouldsberry  had  a  cut  on  his  face  and  it  bled. 
The  bottle  didn't  break,  I  don't  think.  It  hit  him 
on  his  cheek.  I  couldn't  say  which  cheek  but  I  know 
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(Testimony  of  Mrs.  Lucille  Carroll.) 
I  saw  the  blood.   I  didn't  see  any  blood  around  his 
lips  because  the  cut  on  his  face  was  bleeding.  I  cer- 
tainly have  been  convicted  of  a  crime — drinking, 
once.    That  was  right  here  in  Seward. 

And  thereupon, 

WILLIAM  H.  NOVICK 

being  first  duly  sworn,  testified  for  and  in  behalf 
of  the  defendants  as  follows : 

Direct  Examination 
By  Mr.  Baumgartner: 

My  name  is  William  H.  Novick.  I  am  one  of  the 
owners  of  the  bar  that  has  been  discussed  today. 
I  am  acquainted  with  the  plaintiff,  Mr.  Gouldsberiyi 
I  have  seen  him  four  times  before  today— heard 
about  him.  I  had,  at  one  time,  a  man  in  my  employ 
by  the  name  of  Bill  Carroll.  That  is  the  same  Bill 
Carroll  who  is  one  of  the  defendants  in  this  action. 
I  only  know  what  w^as  told  to  me  by  my  wife  and 
other  people  that  witnessed  it, — this  affair  which 
occurred  in  my  place  of  business  on  the  evening  of 
the  5th  of  July,  last  year. 

Q.  Had  you  known  of  the  existence  of  any  ill 
feeling  betw^een  Mr.  Carroll  and  Mr.  Gouldsberry 
prior  to  this  occurrence? 

A.  There  had  been  a  fight  right  in  front  of  the 
place  sometime  previous  to  this  happening.  I  would 
say  about  six  weeks  prior  to  that.  As  I  walked  [128] 
out  of  the  liquor  store — I  didn't  know  Mr.  Gould .'^ - 
berry  at  that  time  at  all,  but  Mr.  Carroll  and  Mrp. 
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(Testimony  of  William  H.  Novick.) 
Grouldsberry — at  that  time — were  approaching  down 
the  sidewalk  going  south  toward  the  dock,  and  as 
they  appi'oached  the  front  of  the  tavern  Mr.  Goulds- 
berry  struck  Mr.  Carroll  and  knocked  him  down  on 
the  sidewalk,  breaking  his  glasses.  Mr.  Carroll  had 
his  glasses  on  and  there  was  another  young  man  by 
the  name  of  Ferguson — he  is  outside  at  the  present 
time — struck  Mr.  Gouldsberry  and  knocked  him  out 
in  the  street  alongside  his  car.  And  at  that  time 
Mr.  Kerestine,  the  Chief  of  Police,  come  along  and 
I  asked  him  to  pick  Mr.  Gouldsberry  up,  which  he 
did,  and  sent  him  home  and  told  him  to  behave  him- 
self. That  was  all  that  happened  that  night,  and  I 
went  back  in  the  liquor  store.  This  next  afternoon 
I  was  «eoming  out  of  the  liquor  store  and  Mr.  Goulds- 
berry haxjpened  to  be  coming  by  and  spoke  to  me. 
He  says:  **I  kind  of  made  an  ass  out  of  myself  last 
night.''  And  T  looked  at  the  gentleman — I  didn't 
know  who  it  was.  And  it  dawned  on  me  it  must 
have  been  Gouldsberry,  and  I  said:  ^^Yes  you  did 
more  than  that.  You  struck  a  man  with  glasses  on. 
You  might  have  blinded  him."  And  when  T  said 
that,  he  said:  ''I  should  kill  him."  I  said:  ''You 
have  probably  repeated  the  same  thing  to  others  and 
you  might  get  in  severe  trouble  because  something 
might  happen  that  you  didn't  have  anything  to  do 
with  and  you  will  be  held  responsible."  And  some- 
body came  along  and  I  had  to  go  into  the  licpior 
store,  and  that  was  my  last  conversation  with  him 
up  until  the  time  he  was  brought  to  the  city  jail. 
At  this  particular  time,  after  this  fight  occurred, 
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(Testimony  of  William  H.  Novick.) 
there  were  present  at  the  bar,  when  I  arrived,  from 
the  restaurant.  Bill  Carroll,  my  wife,  and  Gilbert, 
who  they  call  Tiny — ^he  used  to  do  the  porter  work 
there  after  closing  hours.  Mrs.  Carroll  was  there 
too.  She  was  complaining  about  a  pain  in  her  stom- 
ach which  we  got  Dr.  Sellers  to  tend  to.  When  I 
came.  Bill  Carroll  was  behind  the  bar.  He  had  some 
blood  on  his  ja<3ket  and  was  all  mussed  up.  His 
hair  was  all  rumpled  up  too.  And  I  told  him  to  take 
the  jacket  off  and  clean  himself  up  and  calm  down. 
I  believe  he  continued  in  my  [129]  employee  about 
two  or  three  weeks.  He  is  someplace  in  Seward 
here.  That  was  Mr.  Carroll  that  sat  down  here  this 
morning  for  some  time.  The  man  has  been  broken 
up  ever  since  his  divorce  come  up  and  he  has  been 
doing  some  drinking  and  he  is  not  in  fit  condition 
to  talk.  In  other  words,  he  is  unreliable  in  what 
he  says  now — he  is  in  a  stupor.  I  have  never  had 
any  difficulty  whatsoever  with  Mr.  Carroll  while  in 
my  employ  before  in  respect  to  his  quarreling  with 
any  patrons  of  the  bar,  only  that  sometimes  he  takes 
one  drink  too  many  and  the  minute  that  happens 
he  lets  go.  I  have  had  the  man  employed  time  on 
and  time  off.  He  is  honest  and  capable  and  very 
courteous  when  he  is  sober.  On  this  evening  I  last 
saw  him  about  fifteen  minutes  before  I  left  and  went 
over  to  the  Palace.  He  was  absolutely  sober  then — 
Hadn't  drunk  anything  for  weeks. 

The  defense  rested. 
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And  thereupon: 

MR.  GOULDSBERRY 

called  as  a  witness  in  his  own  behalf,  testified  in 
rebuttal  as  follows: 

Direct  Examination 
By  Mr.  Davis : 

T  cannot  recall  having  called  those  names  having 
been  mentioned  here.  I  never  called  nobody  no  bad 
names.  I  don't  recollect — I  don't  recollect  calling 
them  names.  I  deny  it.  I  didn't  throw  a  bottle  and 
hit  the  lamp,  that  I  know  of.  No,  I  did  not.  I  never 
told  Mr.  Novick  that  I  would  kill  the  so-and-so  if 
I  got  20  years  for  it.  I  can't  say  as  to  whether  I 
broke  Mr.  Carroll's  glasses.  T  might  have  broken 
them.  I  won't  say  that  I  didn't  and  I  won't  say  that 
I  did  because  I  can't  say.  I  can't  say  that  I  did 
break  them  or  that  I  didn't.  I  don't  know.  That 
is  the  occasion  that  I  mentioned  this  morning  in 
which  I  said  I  slapped  him.  I  do  remember  pulling 
his  glasses  off  because  Mrs.  Carroll  said  '* Don't 
you  hit  him  because  he  has  glasses  on."  And  I  pulled 
them  off.  Whether  she  picked  them  up  and  took 
them  in  her  hand.  I  don't  know,  because  I  was 
pretty  mad.  She  was  still  my  wife  and  married  to 
me  and  T  was  supporting  her,  yet.  When  I  went  to 
the  hospital  T  had  bruises  on  my  back  and  shoulder 
and  across  my  chest  and  on  my  knee,  [130]  and  I 
have  got  a  scar  there  yet  that  I  got — and  on  my 
face.  It  was  all  skinned.  My  doctor  said  they  was 
just  minor  bruises.  He  said  they  would  heal  up  and 
he  said  I  was  in  pretty  bad  shape.   I  don't  feel  that 
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(Testimony  of  Mr.  Gouldsberry.) 
I  am  responsible  in  any  way  for  what  happened 
there  in  the  bar.  I  didn't  start  no  trouble  that  I 
know  anything  about.  I  was  reasonable.  I  have 
never  started  trouble  anywhere  that  I  know  of.  I 
have  been  decent  to  everybody — treated  everybody 
as  near  right  as  I  know.  But  you  can  ride  a  good 
horse  to  death,  you  know.  I  was  in  the  doorway 
when  the  police  picked  me  up.  I  was  not  trying  to 
get  back  in  there  that  I  know  of.  I  was  not  trying 
to  get  back  at  Mr.  Carroll  there.  I  never  called 
nobody  no  names.  I  did  say  he  was  a  dirty  rat  and 
a  skunk  to  hit  me  like  he  did  hit  me  with  a  bottle. 
I  do  know  that. 

And  thereupon,  Plaintiff's  case-in-chief  having 
been  reopened, 

IRVIN  L.  METCALF 

being  first  duly  sworn,  testified  for  and  in  behalf  of 
the  plaintiff  as  follows : 

Direct  Examination 
By  Mr.  Davis : 

My  name  is  Irvin  L.  Metcalf.  I  live  in  Seward, 
Alaska.  I  am  Deputy  United  States  Marshal,  at 
Seward.  Have  been  since  September  1,  1939.  I  am 
fairly  well  acquainted  around  town.  I  know  Mr. 
Gouldsberry.  I  know  Mr.  Bill  Carroll.  I  know  Mrs. 
Carroll,  the  former  Mrs.  Gouldsberry.  I  know  the 
reputation  for  peace  and  quiet  of  Bill  Carroll  and 
it  is  poor.  I  know  the  reputation  for  peace  and 
quiet  for  Mrs.  Carroll.  It  is  poor.   I  know  the  repu- 


82  William  H,  Novick,  et  al.,  vs. 

(Testimony  by  Irvin  L.  Metcalf.) 
tation  for  pea^ce  and  quiet  of  Mr.  Gouldsberry.  It 
is  good.  I  know  I  had  a  conversation  with  Mr. 
Charlie  Peterson  concerning-  this  matter  some  two 
or  three  weeks  ago.  I  had  some  discussion  with  him 
as  to  whether  or  not  this  fight  that  took  place  down 
in  Novick's  was  Mr.  Gouldsberry 's  fault  and  he 
said  it  wasn't. 

Or  oss-Examin  ation 

By  Mr.  Baumgartner: 

I  asked  Mr.  Peterson  whether  or  not  he  had  seen 
this.  He  said  he  had  seen  a  disturbance  there — 
part  of  the  disturbance.  I  don't  know  w^hether  he 
saw^  the  beginning  of  it  or  not.  He  didn't  say  it 
was  Mr.  Carroll's  fault.  He  didn't  say  it  was  any- 
body's fault.  He  said  as  far  as  he  could  see  it  was 
not  Mr.  Gouldsberry 's  fault.  I  didn't  ask  him  how 
far  he  could  see. 

And  thereupon, 

DR.  J.  H.  SHELTON 

being  first  duly  sworn,  testified  for  and  in  behalf 
of  the  plaintiff  as  follows: 

Direct  Examination 
By  Mr.  Davis: 

My  name  is  J.  H.  Shelton.  I  reside  in  Seward. 
I  am  a  physician  and  surgeon.  T  am  duly  authorized 
to  practice  in  the  Territory  of  Alaska — duly  li- 
censed. T  have  with  me  the  original  X-rays  and  the 
case   record   of   the    Sew^ard   General   Hospital   on 
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(Testimony  of  Dr.  J.  H.  Slielton.) 
treatment  of  Mr.  Gouldsberry  on  July  8,  I  believe 
it  was,  1946.  The  X-ray  shows  fracture  of  the  bone 
of  the  ankle — fibula.  I  w^as  not  in  Seward  at  the 
time  this  picture  was  taken.  I  am  just  looking  at 
the  picture  now  and  it  does  show  a  fracture  of  the 
ankle.  Mr.  Gouldsberry  came  by  the  office  to  see 
me  some  several  days  ago, — I  don't  remember  the 
date — and  asked  me  to  look  at  his  X-rays  for  him 
and  see  whether  they  showed  a  broken  ankle  or 
not — which  they  did  and  which  I  told  him  they  did 
show — a  broken  ankle.  I  think  I  told  him  as  well  as 
I  can  remember,  that  although  he  felt  some  small 
discomfort  there  in  his  ankle  now,  that  it  was  the 
type  of  ankle  that  should  get  completely  well  and 
not  leave  him  with  any  permanent  disability.  Such 
a  break  as  this  would  cause  a  person  pain  and  dis- 
comfort. He  should  not  have  a  remarkable  pain 
and  discomfort  over  any  long  period  of  time,  but 
naturally,  at  first  it  would  be  painful  and  after 
removal  of  the  cast  it  would  be  somewhat  stiff  and 
tender — oh,  for — one  might  say  [132]  for  several 
months. 

Cross-Examination 
By  Mr.  Baumgartner: 

A  fracture  of  this  type  could  be  caused  by  almost 
any  number  of  things. 

Q.  Could  it  be  caused  by  a  man  kicking  a 
woman  ? 

A.  I  think  if  he  got  a  good,  clean  kick  that  it 
probably  wouldn't  break  his  ankle.  If  he  kicked 
pretty  straight,  it  probably  wouldn't.  If  his  kick 
were  not  carefuUy  placed  it  probably  would. 
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Redirect  Examination 

It  is  possible  tliat  tlie  break  could  be  caused  by 
a  tussle  on  the  floor  in  which  a  number  of  parties 
were  taking  part. 

And  thereupon,  the  following  proceedings  were 
had: 

Mr.  Baum^rartner :  Is  that  the  conclusion  of  vour 
main  case  *?  At  this  time,  then,  I  would  like  to  make 
a  motion  that  the  verdict  be  directed  instructing 
the  jury  that  they  find  in  favor  of  the  defendants, 
Mr.  and  Mrs.  Novick  and  Mrs.  Carroll  for  want  of 
sufficient  evidence  indicating  that  they  have  been 
responsible  in  any  manner  for  this  altercation  or 
for  the  conduct  of  Mr.  Carroll  in  it.  Any  altercation 
that  he  may  have  been  engaged  in  venting  his  per- 
sonal feelings  in  the  matter  against  Mr.  Goulds- 
berry,  the  testimony  does  not  show,  but  the  testi- 
mony does  show  that  Mr.  Novick  was  not  even  near 
the  place.  If  it  please  the  Court,  in  the  plaintiff's 
complaint  he  has  alleged  that  defendants  Mrs. 
Novick,  Mr.  Carroll  and  Mrs.  Carroll,  each  took 
part  in  this  unjustified  assault  upon  his  person. 
The  testimony  of  the  plaintiff,  himself,  was  such 
that  he  cannot  state  with  certainty  that  Mrs.  Novick 
put  her  hands  on  him  at  all  except,  possibly,  to  push 
him  tow^ards  the  door  urging  him  to  leave  as  quickly 
as  possible,  I  suppose  without  causing  any  further 
commotion,  disturbance  or  disruption  in  their 
premises.  [133] 
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The  testimony  on  the  part  of  the  plaintiff  is 
equally  cloudy  as  to  whether  or  not  his  former 
wife,  Mrs.  Carroll,  struck  him  any  blows. 

I  should  not  refer,  of  course,  to  the  testimony  of 
the  defendants  since  this  motion  should  properly 
have  been  made  after  the  close  of  the  plaintiff's 
case,  but  since  it  has  gone  before  the  Court  and  is 
of  record,  it  clearly  shows  that  no  blow  was  struck 
by  any  of  the  defendants  with  the  exception  of  Wil- 
liam Carroll  himself. 

Now,  this  appears  from  the  testimony  of  both 
plaintiff  and  the  defendants  to  have  been  the  out- 
come of  a  long  matrimonial  dispute,  quarrel  or  dis- 
turbance. Mr.  Gouldsberry  had  not  felt  entirely 
right  towards  Mrs.  Carroll  after  she  had  left  him. 
He  admitted  that  he  struck  Mr.  Carroll  in  front  of 
Mr.  Novick's  place.  Mr.  Novick  also  testified  that 
he  was  anxious  that  there  shouldn't  be  a  further 
assault  upon  Mr.  Carroll  by  Mr.  Gouldsberry.  Mr. 
Novick  made  no  charge  against  him,  asking  he  be 
taken  quietly  home  and  to  please  forget  about  it  and 
to  avoid  any  repetition  of  his  conduct  for  fear  that 
it  might  get  him  into  some  trouble;  but  he  was  not 
interested  in  causing  Mr.  Gouldsberry  any  difficulty. 
On  the  other  hand,  he  was  interested  in  protecting 
his  interests. 

Now,  throughout  the  course  of  the  trial  it  appears 
that  what  occurred  was  started  by  Mr.  Gouldsberry. 
Even  if  it  had  not  been  started  by  Mr.  Gouldsberry, 
if  Mr.  Carroll,  knowing  that  there  was  ill  feeling  be- 
tween himself  and  Mr.  Gouldsberry,  had  gone  out  of 
his  way — gone   out   on  the   street  and  pulled   Mr. 
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GouldsbeiTy  into  the  bar  and  struck  the  first  blow, 
called  him  the  names  and  had  instii^ated  the  quar- 
rel from  its  very  inception,  that  hardly  is  within 
the  scope  of  his  employment  as  a  servant  of  Mr. 
Novick.  Has  nothing  whatsoever  to  do  with  liis 
w^ork  as  a  bartender.  In  connection  with  his  duties 
as  an  employee  or  servant,  as  the  complaint  refers 
to  him,  he  is  not  supposed  to  accost  or  assault  people 
that  are  in  there  as  [134]  ])atrons,  and  if  he  chooses 
to  do  something  to  vent  liis  own  personal  grievance 
against  anyone,  Mr.  Novick  can't  be  responsible  for 
that  conduct.  If  that  were  true,  anv  one  of  our 
employees,  agent  or  servants  might  commit  some 
atrocious  crime  and  we  would  be  held  responsible. 
It  would  be  ditferent  if  he  had  done  something  in 
the  course  of  his  employment — if  he  had  served  a 
drink  to  Mr.  Gouldsberry  that  was  harmful  to  hini, 
if  he  would  have  injured  him  in  any  other  course, 
or  if  Mr.  Novick  or  Mrs.  Novick  had  aided  and 
abetted  him  and  instructed  him:  ''When  Mr. 
Gouldsberry  comes  in  you  throw  him  out''  or  some- 
thing to  that  effect.  That  would  have  been  an  en- 
tirely different  matter.  Then  it  w^ould  have  lent 
color  to  Mr.  Carroll's  attitude  and  consequent  ac- 
tion towards  Mr.  Gouldsberry. 

But  in  this  instance  Mr.  Carroll  had  been  sober 
and  well  behaved.  It  was  during  a  period  of  his  so- 
briety. The  testimony  is  that  he  is  a  heavy  drinker 
during  the  course  of  which  periods  he  is  unaccount- 
able and  his  conduct  poor.  But  on  this  particular 
occasion  he  hadn't  been  drinking.  He  was  quietly 
minding  his  own  business.    He  didn't  ask  to  enter 
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this  quarrel,  nor  did  he  start  it.  He  merely  tried  to 
resist  this  assault  on  the  part  of  the  plaintiff,  and 
in  the  course  of  this  argument  probably  the  plain- 
tiff was  injured.  If  he  has  a  broken  or  fractured 
ankle  as  shown  by  the  testimony  of  Dr.  Shelton, 
undoubtedly  he  was.  He  may  have  sustained  even 
more  grave  injuries.  But  that  certainly  is  not  the 
fault  even  of  Mr.  Carroll  in  this  instance.  If  a  man 
is  attacked  by  someone,  and  in  the  course  of  his  de- 
fending himself  the  attacker  is  injured,  that  is 
certainly  justifiable. 

In  this  instance  we  feel  that  Mr.  Novick,  Mrs. 
Novick,  not  having  had  anything  to  do  with  any 
injury  or  assault  upon  Mr.  Gouldsberry,  and  also 
Mrs.  Carroll,  who  merely  stood  by  and  was  herself 
accidentally  injured,  she  has  been  liberal  enough  to 
admit  under  oath  that  these  blows  that  he  struck 
were  not  intended  for  her — she  received  them  acci- 
dentally. There  has  been  no  testimony  that  she 
struck  and  beat  him.  The  plaintiff  is  confused.  He 
doesn't  know  how^  to  state  positively  whether  a  thing 
occurred  or  not  until  he  had  been  prompted,  and 
then  he  doesn't  know  definitely  then  what  occurred. 
First  he  stated  that  he  was  knocked  out  and  uncon- 
scious. Then  he  amended  that  by  saying  he  was 
partially  conscious — partially  aware  of  what  had 
happened.  But  he  never  at  any  time  positively 
stated  that  either  of  these  three  defendants  took 
any  active  part  in  beating,  striking  or  causing  him 
any  injury. 

And  that  reason — and  for  the  reason  that  Mr. 
and  Mrs.  Novick  as  employer  of  Mr.  Carroll,  who 
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conducted  this  fight,  witli  or  without  justificatioii — 
should  relieve  them  entirely  from  any  resi)onsibility 
whatsoever  in  connection  with  the  assault. 

I  don't  know — probably  as  far  as  the  question  of 
Mr.  Carroll's  liability  in  the  matter  is  concerned, 
that  is  undoubtedly  a  matter  for  the  jury  to  decide 
whether  or  not  he,  under  the  circumstances,  should 
also  be  held  unaccountable.  But  as  far  as  these 
defendants  are  concerned,  they  are  clearly,  your 
Honor,  out  of  the  picture  as  far  as  being  respon- 
sible or  liable  for  any  conduct  on  the  part  of  the 
employee,  Mr.  Carroll. 

We,  therefore,  think  that  the  jury  should  be  in- 
structed that  they  cannot  find  a  verdict  against  Mr. 
and  Mrs.  Novick  and  Lucille  Carroll. 

And  thereafter,  on  Thursday,  March  27,  1947,  at 
9:30  o'clock  a.m.,  the  following  proceedings  were 
had : 

The  Court  denied  the  motion  of  the  defendants 
for  an  instructed  verdict  on  behalf  of  several  of  the 
defendants,  said  motion  having  theretofore  been 
made  by  Mr.  Baumgartner,  and  directed  that  the  ex- 
ceptions of  the  defendants  be  noted.  [136] 

And  thereupon, 

THOMAS  E.  HOWELL 
being  first  duly  sworn,  testified  for  and  in  behalf  of 
the  defendants  as  follows : 

Direct  Examination 
By  Mr.  iJaumgartner: 

My  name  is  Thomas  E.  Howell.  I  am,  at  pres- 
ent, Municipal  Clerk  and  Magistrate,  and  was,  on 
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the  5th  day  of  July,  1946.  There  was  a  complaint 
made  against  one  Anson  B.  Gouldsberry  on  the  5th 
day  of  July,  1946,  if  I  remember  right,  and  it  was 
made  by  Mr.  and  Mrs.  Carroll.  Pete  Kerestine  made 
one  at  the  same  time.  He  was  Chief  of  Police. 
(Witness  is  handed  some  papers.)  Witness  continu- 
ing: These  were  the  complaints  filed  in  that  case. 
They  are  the  original  complaints,  original  records 
from  my  office. 

The  papers  were  offered  and  admitted  in  evi- 
dence and  marked  as  Defendants'  Exhibits  A  and 
B.  The  Witness  continuing:  I  don't  remember  any 
other  complaints  made  by  any  other  person  or  per- 
sons against  Mr.  Gouldsberry  at  this  time  or  at  any 
other  time  during  the  month  of  July,  1946.  I  would 
have  to  look  at  the  records.  I  don't  believe  either 
Mr.  or  Mrs.  Novick  ever  made  a  complaint  against 
Mr.  Gouldsberry.  I  don't  remember  of  my  records 
showing  such  complaint  having  been  made  by  either 
of  them.  (Witness  is  handed  Defendants'  Exhibit 
A).  Witness  continues: 

This  was  signed  by  Peter  P.  Kerestine,  who  was 
Chief  of  Police  July  5,  1947:  ^^  Started  a  fight  and 
made  a  nuisance  of  himself  on  the  streets  of  Seward 
and  caused  a  disturbance."  The  outcome  of  that 
charge  was  he  was  given  two  days  to  produce  wit- 
nesses. The  trial  was  held  Mondav  at  10  a.m.,  which 
was  July  8,  and  he  was  fined  $50.00.  He  appeared 
before  me  Saturday  morning,  the  day  following. 
This  case  was  heard  on  the  second  floor  of  the 
jail.    I  believe  I  was  there  when  Mr.  Gouldsberry 
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arrived.  So  far  as  I  [137]  know,  he  just  walked  up 
and  down  stairs.  I  don't  remember  w^hether  or  not 
he  had  any  difficulty  in  walking  (Witness  is  handed 
the  Defendant's  Exhilnt  B).  Witness  continuing: 
This  is  signed  by  I^ucille  Carroll  and  William  A. 
Carroll.  This  is  the  same  date — July  5,  1946.  It  was 
fighting  Mr.  and  Mrs.  Carroll  in  Bill  Novick 's  Bar — 
threw  a  bottle  at  and  had  Mrs.  Carroll  on  the  floor 
beating  her  up  also.  Call  the  parties  several  names 
and  used  awful  profanity.  The  outcome  of  that 
charge  was  the  same.  He  appeared  Saturday  morn- 
ing and  w^e  gave  him  tAvo  days  to  produce  his  AA'it- 
nesses.  Trial  was  held  Monday,  10  a.m.,  July  8, 
1946.  He  was  fined  $100.00.  He  refused  to  pay  the 
fines  and  I  think  he  spent  two  or  three  days  in  jail. 
I  would  have  to  look  at  the  record.  And  then  he 
finally  paid  the  fines.  Both  of  these  matters  were 
heard  at  the  same  time.  He  chose  to  spend  several 
days  in  jail  rather  than  pay  the  fine  at  first.  And 
then  he  subsequently  paid  the  fines. 

Cross-Examination 
By  Mr.  Davis : 

I  have  been  City  Clerk  and  Magistrate  a  year  the 
first  of  next  month,  or  the  first  of  May,  I  should 
say.  I  had  been  City  Magistrate  about  two  months 
when  this  matter  came  up.  It  would  be — yes,  two 
months,  T  guess.  Those  complaints  I  have  given 
you  have  been  in  my  possession.  I  had  them  for 
aw^hile  and  then  the  Chief  of  Police  took  them  and 
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kept  them  in  his  records.    As  a  matter  of  practice 
here,  I  have  had  some  complaints  in  my  possession 
and  he  has  had  some. 

Q.  Now,  were  you  in  the  court  room  yesterday 
when  Mr.  Kerestine  testified'?  A.     Yes,  sir. 

Q.  Did  you  hear  him  testif}^  that  Mr.  and  Mrs. 
Novick  did  sign  a  complaint  in  this  case  ? 

A.     I  don 't  remember. 

Q.     Well,  if  he  did  so  testify,  is  he  mistaken? 

A.  It  would  be  in  the  record  an3^way.  These  are 
the  complaints ;  these  are  the  original  complaints.  , 

Q.  That  is  right,  these  are  the  original  com- 
plaints. [138]  The  record  might  show  what  com- 
plaints were  issued  and  so  forth  *?  These  are  two 
original  complaints  against  Mr.  Gouldsberry? 

A.     Correct. 

Q.  So  far  as  these  records  go,  there  may  be  lots 
of  other  complaints "?  A.     Right.  [139] 

One  of  Mr.  Gouldsberry's  friends  paid  his  fine 
for  him  actually.  I  said  he  paid  it  because  he  was 
credited  with  the  account.  Actually,  he  refused  to 
pay  the  fine.  He  said  he'd  rather  stay  in  jail.  He 
didn't  believe  the  trial  was  fair,  he  said.  He  said 
he  didn't  think  he  was  guilty  of  the  charge  and  then 
one  of  his  friends  came  over  and  paid  the  fine,  at  a 
later  date.  I  didn't  know  that  it  was  Mr.  PaUage 
that  paid  the  fine.  Pete  would  have  to  cheek.  I  am 
not  sure.  I  didn't  receive  the  fine  myself.  Not 
directly,  no. 
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Aiid  thereupon,  \ 

PETER  P.  KERESTINE 

heretofore  duly  sworn,  resumed  the  stand  and  testi-      1 
fied  for  and  in  behalf  of  the  defendants  as  follows  : 

Direct  Examination 

By  Mr.  Baumgartner : 

Q.  Mr.  Kerestine,  did  Mr.  and  Mrs.  Novick  sign 
a  complaint  against  Mr.  Gouldsberry? 

A.  On  that  complaint  I  probably  got  mixed  up 
when  Mr.  and  Mrs.  Novick  was  up  there  with  Mr. 
Carroll.  At  that  time  they  were  up  at  the  station 
and  I  believe  there  were  only  two  complaints  signed. 
I  don't  know  of  the  existance  of  any  other.  If  there 
was  they  would  probably  be  around  the  files.  Mr. 
Gouldsberry  didn't  have  any  difficulty  in  walking, 
even  kicking  or  fighting.  At  the  time  he  walked  up- 
stairs he  walked  up  by  himself  in  the  morning. 

Cross-Examination 
By  Mr.  Davis : 

When  I  testified  after  that  Mr.  and  Mrs.  Novick 
did  sign  a  complaint,  I  thought  that  they  did  but  I 
probably  was  mistaken,  unless  at  that  time  Carroll 
was  over  there 

Q.  For  what  reason  have  you  changed  your  testi- 
mony? You  thought  you  were  right  yesterday? 

A.  Yes,  because  they  was  all  [140]  battered 
around  there.  No  one  has  told  me  that  they  didn't 
sign  a  complaint  since  that  time.   I  thought  he  ac- 
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tually  did  sign  the  complaint  because  he  came  up 
there  at  the  time  Carroll  was  there  in  the  morning. 
Yes,  I  received  the  fine  money  in  this  case.    I  re- 
member when  Mr.  Pallage  came  to  pay  that  fine  that 
he  said  he  wanted  to  see  what  he  was  buying  here 
and  asked  to  see  the  complaints.  I  don't  recall  show- 
ing him  a  complaint  signed  by  Mr.  and  Mrs.  Noviek 
at  that  time.  I  showed  him  two  complaints  there.  It 
is  not  a  fact  that  Mr.   Gouldsberry  was   charged 
$50.00  on  each  of  three  complaints,  making  a  $150.00 
fine.   It  was  a  hundred  dollar  fine  and  a  fifty  dollar 
fine.   I  had  these  complaints  in  my  possession  and  I 
turned  them  over  to  the  City   Clerk.    I  probably 
had  them  in  my  possession  on  the  tenth  and  maybe 
the  15th  of  July.    I  was  at  the  city  desk  in  the 
police   station    at    that    time.     I    actually    tliought 
when    I    testified    yesterda}^    that    Mr.    and    Mrs. 
Noviek  signed  the  complaints.    At  that  time,   she 
came  up,  and  it  was  in  the  morning  that  the  com- 
plaint was  signed.   At  that  time,  the  Novicks.were 
taking  an  active  part  in  this,  they  came  up  there 
for   court.     That   is   the    reason,    probably   that   I 
thought  they  signed  a  complaint.   That  I  thought  so 
yesterday  and  don't  think  so  today  is  not  because 
Mr.  Howell  has  testified  there  wasn't.   It  is  because 
I  wasn't  quite  clear  yesterday  on  the  case  as  it  came 
up.    Since  I  sat  and  heard.,  the  case,  my  recollection 
is  a  little  better  today  than  yesterday.   What  I  most 
likely  was  thinking  over  last  night  was  the  tiial  up 
there  at  the  city  jail  that  went  on. 
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Redirect  Examination 
By  Mr.  Baumgartner : 

You  (referring  to  Mr.  Baumgartner),  never  at 
any  time,  prior  to  my  coming  on  the  witness  stand 
this  morning,  asked  me  anything  [141]  about  these 
complaints. 

And  thereupon, 

WILLIAM  H.  NOVICK 

heretofore  duly  sworn,  resumed  the  stand  and  testi- 
fied for  and  in  behalf  of  the  defendants  as  follows: 

Direct  Examination 

By  Mr.  Baumgartner: 

I  heard  Mr.  Davis  say  something  yesterday  about 
the  undisputed  testimony  regarding  my  remark  that 
I  would  break  Mr.  Gouldsberry's  neck.  Mrs.  Novick 
and  I  were  both  present  this  morning  when  Goulds- 
berry  ran  up  the  stairs  to  hear  his  trial. 

Mr.  Davis:  That  question  is  improper,  your 
Honor.   1  object  to  it. 

The  ^'^'ourt:     Objection  is  sustained. 

Witness  (continues)  :  The  first  time  I  and  JMi^s. 
Novick  came  up  there  was  Monday  morning  after 
he  had  his  continuance  to  obtain  witnesses  and  at- 
torney. The  time  he  was  granted  his  continuance 
neither  one  of  us  was  up  there.  There  was  a  mis- 
understanding because  I  was  late  getting  downtown 
and  it  was  already  postponed  until  the  following 
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Monday  when  I  got  down.  Mr.  Gouldsberry  had 
already  left.  The  time  that  I  was  present  was  on 
the  8th.  The  gentleman  was  asked  if  he  had  counsel, 
and  he  said  that  his  counsel  wasn't  able  to  appear 
and  that  he  would  stand  trial.  And  as  I  i-eeall  you 
was  present,  yourself,  and  at  that  time  acting  as 
City  Prosecutor.  I  did  make  a  remark  to  Mr. 
Gouldsberry  about  breaking  his  neck  but  I  didn't 
state  it  in  those  words.  I  said:  '^If  you  continue 
messing  with  people  you  would  probably — will  get 
your  neck  broken."  I  didn't  say  I  would  do  it.  At 
that  time  I  was  a  member  of  the  council  of  the  City 
of  Seward.  I  was  not  on  the  Police  Committee.  I 
did  not  sign  a  complaint  against — or  any  [142] 
other  time.  I  have  not  signed  any  complaints  against 
anybody  since  I  have  been  in  Alaska  or  Seward. 

And  thereupon, 

MRS.  ANNETTA  NOVICK     ■      ■  ^  ' 

heretofore  duly  sworn,  resumed  the  stand  and  testi- 
fied for  and  in  behalf  of  the  defendants  as  follows : 

Direct  Examination 
By  Mr.  Baumgartner : 

I  did  not  at  any  time  in  my  life  sign  a  complaint 
against  Mr.  Gouldsberry.  I  did  hear  vile  and  abp^ive 
language  used  by  Mr.  Gouldsberry  in  the  bar  on  the 
evening  of  the  5th  of  July.  When  the  porter  and  I 
was  trying  to  get  him  to  the  front  door,  why,  he  was 
calling  back  names  at  Bill  (.arroll  all  the  time,  in 
a  loud  voice.    There  were  quite  a  few  other  peo]>le 
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present.  I  couldn't  name  just  who  they  were.  I  was 
very  nuich  too  busy  to  notice  just  who  was  there. 
It  is  not  very  ladylike  to  say  some  of  the  words  he 
called  back. 

Q.     I  think  probably  the  jury  should  know. 

A.  Well,  he  called  him  a  cock-su-cker,  for  one 
thing,  and  a  dirty  old  rat,  and  there  was  more  that 
I  can't  recall  just  the  words.  I  told  him  then,  I  said : 
''Ans,  don't  use  that  language;  I  don't  stand  for  it 
here."  He  said:  "All  right,  Mrs.  Novick,"  and  he 
turned  right  around  and  still  kept  hollering  back  at 
him.  We  had  him  close  to  the  door  at  that  time. 
Gill'ert  and  I — the  porter — was  pushing  him  toward 
the  door  trying  to  get  him  out,  and  he  was  fighting 
us  all  the  way  back.  I  don't  mean  he  was  hitting 
anybody,  but  he  was  trying  to  get  away  from  us  to 
get  back  and  fight  some  more. 

Mr.  Davis:  Your  Honor,  so  far  as  I  can  see 
this  is  a  direct  rehash  of  testimony  she  gave  yester- 
day   I  don't  believe  it  is  [143]  proper  rebuttal. 

Court :     Objection  sustained. 

And  thereupon, 

HENRY  J.  PALLAGE 

heretofore  duly  sworn,  testified  for  and  in  behalf 
of  the  plaintiff  as  follows : 

Direct  Examination 
By  Mr.  Davis: 

I  did,  sometime  about  the  10th  or  15th  of  July, 
go  to  pay  Mr.  Gouldsberry's  fine  in  this  case.    I 
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paid  his  fine.  At  the  time  T  paid  the  fine  I  read 
the  complaints.  I  was  asked  my  reason  for  wanting 
to  see  those  complaints.  I  said  I  wanted  to  pay  the 
fine  and  asked  to  see  the  complaints.  The  city  clerk 
asked  me  why  I  wanted  to  see  them  and  I  said:  ^*I 
would  like  to  see  what  I  am  paying  for."  That  was 
my  only  reason  for  asking  that.  I  read  the  com- 
plaints over  to  the  police  station.  There  were  three 
complaints,  and  one  was  signed  by  Pete  Kerestine 
and  one  was  signed  by  Mr.  and  Mrs  Carroll,  T  be- 
lieve— I  wouldn't  say  for  sure  whose  names  all  were 
on  that  one — and  I  was  sure  that  there  was  one 
signed  by  Mr.  and  Mrs.  Novick. 

Cross-Examination  ;. 

By  Mr.  Baumgartner: 

I  saw  these  complaints  upstairs  in  the  police 
station.  There  were  three  separate  papers.  X  was 
positive  there  was  three  separate  papers,  yes.  I 
have  known  Mr.  Gouldsberry  about  two  years,  pos- 
sibly a  little  more.  I  learned  he  was  in  difficulty 
by  Gruy  Terrell,  when  he  came  by  my  cabin  and 
told  me — asked  if  I  kncAv  where  Ans  was  aiid  1 
said:  '^Why,  no,  I  have  no  idea."  ^^Well,"  he  said, 
^'He  is  in  jail."  I  said:  ''What  happened?" 
^'Well,"  he  said,  ''I  don't  know,  but  somebody 
should  go  down  and  see  if  they  can  help  him."  Well, 
naturally,  I  went  down  there  to  see  w^hat  I  could 
do  and  when  I  found  that  he  had  a  $150  fine  to  pay 
then  I  thought  I  would  go  pay  it.    There  was  i^o 
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other  -connection  whatsoever.  I  would  do  that  for 
any  neighbor.  He  absohitely  did  not  ask  me  to  pay 
the  fine.  Nobody  asked  me  to  pay  it.  I  went  down 
and  paid  it.  He  paid  me  back.  T  didn't  pay  the  full 
$150,  though,  because  just  a  minute  or  so  before  I 
went  to  pay  it  Peter  Kerestine  told  me  $140  would 
be  all  right.  I  don't  remember  exactly  how  long  it 
was  before  Mr.  Gouldsberry  paid  me  back.  It  wasn't 
very  long  after — possibly  several  days  or  so.  You 
see,  I  was  busy  at  the  time  doing  other  things  and 
working  and  he  was,  I  believe,  in  the  hospital.  I 
know  one  afternoon  when  I  didn't  work  he  went  by 
later  and  he  was  in  the — still  in  the  hospital.  I 
would  say  several  days.  I  don't  remember.  I  didn't 
pay  any  attention  whatsoever  to  the  dates.  I 
wouldn't  say  that  I  am  a  very  good  friend  of  Ans's. 
I  am  a  friend  of  most  anybody  in  my  neighborhood. 
He  lives  half  a  block  or  so  from  me  Sometimes  I 
visit  him  frequently — it  all  depends.  Sometimes — 
oh,  two  or  three  weeks  may  go  by  when  T  don't  go 
close  to  his  place.  Then  again  I  go  over  there,  de- 
ponding  on  what  shift  I  work,  or  whether  I  am 
working  or  not  or  whether  the  boats  are  in  or  not. 
I  wasn't  present  at  the  trial  Ans  had.  I  didn't 
know  anything  about  it  at  all.  I  don't  know  what 
complaints  were  used  at  the  trial.  I  was  not  in  his 
trial.  T  didn't  know  he  was  arrested  or  in  trouble 
or  anything  until  this  man  came  and  told  me  he 
was  in  jail. 

Q.     And  you   are  positive  that  you    saw  a  com- 
plaint signed  by  Mr.  and  Mrs.  Novick? 

A.     I  am  sure  of  that. 
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Q.  And  you  are  sure  that  the  complaint  was 
used  against  Mr.  Gouldsberry  *? 

A  Well,  it  was  assault  and  battery,  and  the 
other  assault  and  battery,  if  I  remember  idght,  and 
then  the  third  complaint  the  chief  of  police  had 
signed  said  resisting  an  officer. 

Q.     Resisting  an  officer? 

A.     Resisting  arrest.    [145] 

And  thereupon,  both  sides  having  rested,  the 
Court  instructed  the  jury  as  follows : 

Ladies  and  Gentlemen  of  the  Jury,  you  are  in- 
structed as  follows: 

1. 

^'The  plaintiff,  Anson  E.  Gouldsberry,  has 
brought  this  action  against  the  defendants,  William 
H.  Novick,  Annetta  Novick,  William  Carroll  and 
Lucille  Carroll,  claiming  compensatory  damages 
in  the  total  sum  of  $17,337  and  punitive  damages 
in  the  sum  of  $500  on  account  of  an  alleged  assault 
and  battery  committed  by  the  defendants  upon  the 
person  of  the  plaintiff  at  a  place  called  Novick 's 
Cocktail  Lounge,  owned  and  operated  by  the  defend- 
ants William  H.  Novick  and  his  wife  Annetta  No- 
vick at  Seward,  Alaska,  on  July  5,  1946,  and  by 
reason  of  other  circumstances  connected  with  such 
assault  and  battery  as  alleged  in  the  plaintiff's  com- 
plaint in  this  action. 

*^The  defendants  in  their  answer  have  denied  all 
liability  and  assert  in  substance  that  any  damages 
sustained  by  plaintiff  were  the  result  of  his  own 
unprovoked  attack  upon  the  defendant,  William 
Carroll. 
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^^When  you  retire  to  consider  of  your  verdict  you 
will  take  with  you  to  the  jury  room  the  plaintiff's 
complaint  and  the  defendant's  answer  wherein  the 
plaintiff  has  denied  all  of  the  allegations  of  the 
answer  which  are  in  conflict  with  the  allegations  of 
tbe.  plaintiff's  complaint.  It  is  your  duty  to  care- 
fully read  and  consider  these  pleadings  before  dis- 
cussing the  merits  of  the  case  in  order  that  you  may  * 
fully  understand  the  respective  claims  of  the  i)lain- 
tiff  and  defendants. 

2. 

'"In  this  case,  as  in  all  civil  cases,  the  burden  is 
upon  the  plaintiff  to  prove  his  case  by  a  preponder- 
ance of  the  evidence  only,  and  not,  as  in  criminal 
cases  beyond  reasonable  [147]  doubt.  Preponder- 
ance of  evidence  means  the  greater  weight  of  evid- 
ence. If  the  evidence  in  your  mind  is  equally 
balanced  as  between  the  plaintiff  and  defendant, 
then  the  verdict  should  be  for  the  defendant,  because 
the  burden  is  upon  the  plaintiff  to  present  evidence 
of  greater  weight  than  that  in  favor  of  the  defend- 
ant before  plaintiff  is  entitled  to  recover. 

3. 

^'One  who  unlawfully  and  without  just  cause 
assaults  and  beats  another  is  liable  to  such  other 
person  for  the  damages  sustained  by  the  latter,  and 
if  the  assault  and  battery  so  commited  were  com- 
mitted maliciously,  then  the  guilty  party  is  liable 
not  only  for  the  actual  damages  sustained  by  the 
person  assaulted,  but  also  may  be  subject  to  punitive 
damages  as  hereinafter  explained. 
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^'An  assault  is  an  attempt  with  unlaw  ful  force 
by  one  person  to  commit  physical  injury  by  violence 
upon  another,  and  a  battery  is  the  consummation 
of  assault  whereby  one  person  may  beat  or  strike 
or  injure,  or  in  some  cases  even  touch  the  other 
without  lawful  justification.  It  is  for  you  to  say 
from  all  of  the  evidence  in  the  case  whether  the 
plaintiff  sustained  any  such  assault  and  battery  at 
the  hands  of  the  defendants  or  any  of  them. 

3-A 

^^Any  person  who  is  present  at  the  commission  of 
an  assault  and  battery  by  one  person  u})on  another, 
encouraging  or  inciting  the  same  by  words,  gestures, 
looks  or  signs,  or  who  in  any  manner  or  by  any 
means  participates  in  such  assault  or  assault  and 
battery,  is  in  law  deemed  to  aid  and  abet  therein 
and,  therefore,  is  liable  as  a  principal.  But  it  is 
to  be  borne  in  mind  that  mere  presence  at  the  time 
and  place  of  the  commission  [148]  of  an  assault  and 
battery  does  not  render  a  person  liable  as  a  partici- 
pant therein. 

4. 

'^In  this  connection  you  are  instructed  that  a  per- 
son who  is  himself  attacked  always  has  the  right  of 
self  defense.  He  is  under  no  duty  to  retreat^ '  but 
may  stand  his  ground  and  re})el  force  with  foi'ce, 
and  the  person  so  attacked  may  use  for  his  own 
protection  such  force  as  reasonably  appears  under 
the  circumstances  to  be  necessary  for  his  protection. 

^'The  use  of  abusive  language  by  one  person  to 
another  such  as  the  calling  of  vile  names,  however 
repulsive  or  offensive  such  names  may  be,  does  iK>t 
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under  the  law  justify  or  excuse  an  assault  and  bat- 
tery on  the  person  guilty  of  using  the  offensive  lan- 
guage.     If   you   find   from   the   evidence   that   the 
defendant  William  Carroll  struck  the  plaintiff  as 
alleged  in  the  complaint,  and  if  you  fui-ther  find 
that  the  plaintiff  had  not  made  and  was  not  making 
any  assault  or  battery  on  the  defendant  William 
Carroll,  and  that  the  only  excuse  offered  by  the 
defendant  William  Carroll  for  striking  the  plaintiff 
was  the  fact,  if  you  find  it  to  be  a  fact,  that  the 
plaintiff  immediately  before  the  defendant  William 
Carroll   struck  the  plaintiff   called   tlie   defendant 
William  Carroll,  or  the  defendant  Lucille  Carroll, 
vile  and  offensive  names,  then  it  v\dll  be  your  duty 
to  find  for  the  plaintiff  against  one  or  more  of  the 
defendants,    in    harmony    with    these    instructions, 
such  damages  as  you  may  find  from  the  evidence  the 
plaintiff  suffered,  not  to  exceed  the  amount  asked 
in  the  plaintiff's  complaint. 

5. 

''No  proof  has  been  given  that  the  defendant 
William  H.  Novick  was  present  on  the  occasion 
when  plaintiff  claims  he  was  [149]  so  unlawfully 
assaulted  and  beaten  by  the  defendants,  and  testi- 
mony was  admitted  to  show  that  said  defendant 
William  Novick  was  not  present  at  that  time.  How- 
ever, it  is  alleged  in  the  (^omplaint  and  admitted  in 
the  answer  that  the  defendants  William  H.  Novick 
and  Annetta  Novick  were  the  owners  and  operators 
of  the  cocktail  lounge  where  the  altercation  oc- 
curred, and  that  at  that  time  the  defendant  William 
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Carroll  was  the  employee  of  the  defendants  Willicim 
H.  Xovick  and  Annetta  Novick  in  said  cocktail 
lounge.  Therefore,  it  appears  by  the  pleadings  and 
by  the  evidence  that  at  the  time  and  place  mentioned 
the  relation  of  employers  and  employee  existed 
between  defendants  William  H.  Novick  and  Annetta 
Novick  as  employers  and  the  defendant  Willicim 
Carroll  as  employees. 

^*As  employer  may  be  liable  for  the  acts  of  his 
employee  resulting  in  injury  to  another  person 
where  the  employee,  in  committing  such  injury,  was 
acting  within  the  scope  of  his  employment  and  in 
the  line  of  his  duties  while  engaged  in  such  employ- 
ment, or  if  the  employer  ratified  the  act  of  his  em- 
ployee causing  the  injury  to  such  other  person. 

"Jl  in  this  case  you  may  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant,  William 
Carroll,  committed  an  unlawful  assault  and  battery 
upon  the  plaintiff,  and  that  in  committing  such 
assault  and  battery  the  defendant  William  Carroll 
was  acting  within  the  scope  of  his  employment  and 
in  the  line  of  his  duties  while  engaged  in  such  em- 
ployment, or  if  you  find  that  such  unlawful  assault 
and  battery  was  committed  by  defendant  William 
Carroll  and  that  the  defendants  William  H.  Novick 
and  Annetta  Novick,  or  either  of  them,  ratified  the 
act  of  the  defendant  William  Carroll  in  assaulting 
and  beating  the  plaintiff,  then  the  defendants 
William  H.  Novick  and  Annetta  [150]  Novick  may 
be  held  liable  in  damages,  as  follows:  If  you  find 
that  the  defendant  William  Carroll  committed  such 
alleged  unlawful  assault  and  battery  upon  the  plain- 
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tiff  and  in  so  doing  was  acting  within  tlie  scope  of 
his  employment,  l)oth  of*  the  defendants  William  H. 
Novick  and  Annetta  Novick  are  eqnally  liable  in 
damages  with  the  defendant  William  Carroll ;  and 
if  the  defendants  William  H.  Novick  and  Annetta 
Novick,  or  either  of  them,  ratified  the  said  alleged 
milawfnl  acts  of  defendant  William  Carroll,  the  one 
or  both  of  said  defendants  who  so  ratified  are  simi- 
larly liable  in  damages  with  the  said  defendant 
IVilliam  Carroll. 

^'By  ratifying  a  wrongful  act  of  an  employee,  the 
employer  may  become  lia])le  in  damages  to  another 
person  injured  thereby  although  he  would  not  other- 
wise be  liable.  What  constitutes  ratification  is  a 
question  of  fact  for  the  jury  to  determine.  In  this 
case  it  is  for  you  to  say  from  all  of  the  evidence 
whether  the  defendants  William  H.  Novick  and 
Annetta  Novick  or  either  of  them  ratified  the  acts 
of  the  defendant  William  Carroll  as  regards  the 
alleged  unlawful  striking  and  beating  of  the 
plaintiff. 

^'In  this  connection  you  may  consider,  and  give 
such  weight  as  you  think  proper,  to  the  testimony 
received  in  the  trial  of  the  case  relative  to  the  con- 
tinued employment  of  defendant  William  Carroll 
by  defendants  William  H.  Novick  and  Annetta 
Novick  subsequent  to  July  5,  1946,  the  testimony  of 
the  alleged  signing  of  criminal  complaints  against 
the  plaintiff'  by  the  defendants  William  H.  Novick 
and  Annetta  Novick  on  or  after  July  5,  1946,  and 
the  testimony  relative  to  an  oral  statement  alleged 
to  have  been  made  by  the  defendant  William  H. 
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Novick  as  to  the  altercation  betv/eeii  the  defendant 
Carroll  and  [151]  the  plaintiff  which  occurred  on 
July  5,  1946,  and  the  events  connected  therewith. 
With  respect  to  this  testimony,  as  in  the  case  with 
all  other  testimony,  you  are  the  sole  judge  of  its 
weight  and  value. 

6. 
^'An  employer  is  liable  for  the  acts  of  his  em- 
ployee, even  if  such  acts  are  wilful!  or  malicious, 
where  they  are  done  in  the  course  of  his  employ- 
ment and  within  its  scope.  But  where  an  employee 
does  a  wilfull  and  malicious  act  resulting  in  injury 
to  another  while  engaged  in  working  for  his  em- 
ployer, but  outside  of  his  authority,  as  when  he 
steps  aside  from  his  employment  to  gratify  some 
animosity,  or  private  grudge,  or  to  accomplish  some 
unlawful  purpose  of  his  own,  not  in  any  manner 
connected  with  his  employment  or  the  duties 
thereof,  and  completely  outside  of  the  scope  of  his 
employment,  the  employer  is  not  liable. 

7. 

'^The  proprietor  of  a  place  of  amusement,  or  any 
other  place  of  business,  has  the  right  to  remove 
therefrom  any  person  if  such  person  is  conducting 
himself  in  an  unlawful  or  disorderly  manner,  using 
all  necessary  force  to  do  so. 

8. 
'^If  you  find  that  the  plaintiff  is  entitled  to  re- 
cover damages  from  the  defendants,  or  any  of  thein, 
he  is  entitled  to  recover  for  the  physical  pain  and 
mental  anguish  he  endured,  if  any,  as  a  result  of  tlie 
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alleged  assault  and  battery,  and  his  incarceration  in 
jail,  as  well  as  compensation  for  time  necessarily 
lost  from  his  work  by  reason  of  the  injuries  which 
he  claims  to  have  sustained  through  such  assault 
and  battery;  he  is  also  entitled  to  recover  tlie 
amount  necessarily  paid  for  the  services  [152]  of  a 
physician  and  all  other  sums  that  he  was  required 
to  spend  in  order  to  heal  and  cure  himself  of  his 
wounds.  All  of  the  foregomg  items  comprise  what 
is  knowni  in  law  as  ^^compensatory  damages." 

9. 

^'The  plaintiff  in  this  case  demands  punitive  dam- 
ages against  the  defendants  in  the  sum  of  $5000. 
Punitive  damages  are  damages  which  may  be 
granted  as  a  punishment  to  the  offender  for  the 
benefit  of  the  community  and  a  restraint  to  the  per- 
son who  has  violated  the  law.  Such  damages  are 
given  only  in  cases  where  the  act  committed  was 
malicious  or  wanton  or  showed  a  reckless  indiffer- 
ence for  the  rights  and  welfare  of  another,  or  there 
is  some  other  element  of  aggravation  which  justified 
such  damages.  No  punitive  damages  can  be  given 
against  any  defendant  unless  such  defendant  is  first 
foimd  to  be  liable  to  the  plaintiff  for  compensatory 
damages. 

^^If  in  this  case  you  find  for  the  plaintiff  and 
against  any  of  the  defendants  for  any  amount  of 
compensatory  damages,  then  you  may  consider 
whether  you  should  further  award  to  the  plaintiff 
punitive  damages.  Such  damages  as  hereinbefore 
indicated  can  be  lawfully  given  only  where  the  act 
of  the  defendant  was  malicious  or  wanton  or  showed 
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reckless  indifference  for  human  rights  or  welfare. 
It  is  within  the  province  of  the  Jury  to  give  or 
withhold  punitive  damages  as  the  law  and  justice 
may  require.  Accordingly,  in  this  case  you  should 
determine  from  all  of  the  evidence,  first,  whether 
the  plaintiff  is  entitled  to  compensatory  damages, 
and  if  so,  whether  he  is  entitled  to  recover  such 
damages  from  all  of  the  defendants  or  from  some 
or  one  of  them,  and  then  you  may  consider  and 
should  determine  whether  in  addition  to  such  com- 
pensatory damages  you  should  award  punitive  dam- 
ages in  favor  of  the  plaintiff  and  against  the  same 
defendants  or  defendant  against  [153]  whom  you 
assess  compensatory  damages. 

10. 

'^The  laws  of  Alaska  provide  that  all  questions 
of  law,  including  the  admissibility  of  testimony,  the 
facts  preliminary  to  such  admission,  the  construc- 
tion of  statutes  and  other  writings,  and  other  rules 
of  evidence,  are  to  be  decided  by  the  Court,  and  all 
discussions  of  law  addressed  to  the  Court;  and 
although  the  jury  has  the  power  to  find  a  general 
verdict,  which  includes  questions  of  law  as  weir  as 
fact,  you  are  not  to  attempt  to  correct  by  your  ver- 
dict what  you  believe  to  be  errors  of  law  upon  the 
part  of  the  Court. 

''All  questions  of  fact,  other  than  these  hereto- 
fore mentioned  in  these  instructions,  must  be  de- 
cided by  jury,  and  all  evidence  thereon  addressed 
to  them.  Since  the  law  places  upon  the  Court  the 
duty  of  deciding  what  testimony  may  be  admitted 
in  the  trial   of  the  case,  you  should  not  consider 


108  William  H,  Novick,  et  ah,  vs, 

any  testimony  that  may  have  been  offered  and  re- 
jected by  the  Court,  or  admitted  and  thereafter 
stricken  out  by  the  Court. 

^'You  are  the  sole  judges  of  the  credibility  of  the 
witnesses.  In  determining  the  credit  you  will  give 
to  a  witness  and  the  weight  and  value  vou  will 
attach  to  his  testimony,  you  should  take  into  account 
the  conduct  and  appearance  of  the  witness  upon 
the  stand;  the  interest  he  has,  if  any,  in  the  result 
of  the  trial ;  the  motive  he  has  in  testifying,  if  any 
is  shown;  his  relation  to  and  feeling  for  or  against 
any  of  the  parties  to  the  case;  the  probability  or 
improbability  of  the  statements  of  such  witness; 
the  opportunity  he  had  to  observe  and  be  informed 
as  to  matters  respecting  which  he  gave  evidence 
before  you;  and  the  inclination  he  evinced,  in  your 
judgment,  to  speak  the  truth  or  otherwise  as  to 
matters  within  his  knowledge. 

10-A. 

'^Testimony  has  been  received  showing  that  two 
of  the  witnesses  [154]  who  testified  in  this  case  have 
been  convicted  of  crime.  Such  testimonv  is  admis- 
sible  as  bearing  upon  the  credibility  of  the  witnesses 
involved,  and  for  no  other  purpose.  It  is  for  you 
to  say  whether,  and  to  what  extent,  if  at  all,  the 
credibility  of  said  witnesses  is  affected  by  ])roof 
of  former  conviction  of  crime,  for  the  credibility 
of  all  witnesses  is  for  youi*  sole  determination. 

11. 

^^The  law  makes  you,  subject  to  the  limitations  of 
these  instructions,  the  sole  judges  of  the  effect  and 
value  of  evidence  addressed  to  you. 
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^'However,  your  power  of  judging  the  effect  of 
evidence  is  not  arbitrary,  but  it  is  to  be  exercised 
with  legal  discretion  and  in  subordination  to  the 
rules  of  evidence. 

^'You  are  not  bound  to  find  in  conformity  with 
the  declarations  of  any  number  of  witnesses  which 
do  not  produce  conviction  in  your  minds,  against 
the  declarations  of  witnesses  fewer  in  number,  or 
against  a  presumption  or  other  evidence  satisfying 
your  minds. 

^^A  witness  wilfully  false  in  one  part  of  his  testi- 
mony may  be  distrusted  in  others. 

^^  Testimony  of  the  oral  admissions  of  a  party 
should  be  viewed  with  caution. 

^*  Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence 
w^hich  it  is  in  the  power  of  one  side  to  produce  and 
of  the  other  to  contradict,  and  therefore,  if  the 
weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactory 
evidence  was  within  the  power  of  the  party,  the 
evidence   offered   should  be   viewed  with   distrust. 

12. 

'^The  law  forbids  quotient  verdicts.  A  quotient 
verdict  is  arrived  at  by  having  each  juror  write 
the  amount  of  damages  or  compensation  to  which 
he  believes  the  plaintiff  is  entitled,  adding  the 
amounts  so  set  down,  and  then  dividing  the  total 
by  the  number  of  jurors,  usually  twelve,  the  result- 
ing figure  being  given  as  the  verdict  of  the  jury. 
Such  verdicts  are  highly  improper  and  under  no 
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circumstances  should  you  resort  to  that  method  of 
adjusting  differences  of  opinion  among  yourselves. 

13. 

^'At  the  close  of  the  trial  counsel  have  the  right 
to  argue  the  case  to  the  jury.  The  arguments  of 
counsel,  based  upon  study  and  thought,  may  be, 
and  usually  are,  distinctly  helpful;  however,  it 
should  be  remembered  that  arguments  of  counsel  are 
not  evidence  and  cannot  rightly  be  considered  as 
such.  It  is  vour  dutv  to  give  careful  attention  to 
the  arguments  of  counsel,  as  far  as  the  same  are 
based  upon  the  evidence  which  you  have  heard  and 
the  proper  deductions  therefrom,  and  the  law^  as 
giA^en  to  you  by  the  Court  in  these  instructions.  But 
arguments  of  counsel,  if  they  depart  from  the  facts 
or  from  the  law,  should  be  disregarded.  Counsel, 
although  acting  in  the  best  of  good  faith,  may  be 
mistaken  in  their  recollection  of  testimony  given 
during  the  trial.  You  are  the  ones  to  finally  de- 
termine what  testimony  was  given  in  this  case,  as 
well  as  what  conclusions  of  fact  should  be  drawn 
therefrom. 

14. 

^' You  are  to  consider  these  instructions  as  a  whole. 
It  is  impossible  to  cover  the  entire  case  with  a  single 
instruction,  and  it  is  not  your  province  to  single 
out  one  particular  instruction  and  consider  it  to 
the  exclusion  of  the  other  instructions.  [156] 

^^As  you  have  been  heretofore  instructed,  your 
duty  is  to  determine  the  facts  from  the  evidence 
admitted  in  the  case,  and  to  apply  to  these  facts 
the  law  as  given  to  you  by  the  Court  in  these 
instructions. 
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^'During  the  trial  I  have  made  no  comment  on 
the  facts  and  expressed  no  opinion  in  regard  thereto. 
If  I  have,  or  if  you  think  I  have,  it  is  your  duty 
to  disregard  that  opinion  entirely,  because  the  re- 
sponsibility for  the  determination  of  the  facts  in 
this  case  rests  upon  you,  and  upon  you  alone. 

15. 

^'Upon  retiring  to  the  jury  room  to  consider  your 
verdict,  you  will  elect  one  of  your  number  who 
will  speak  for  you  and  date  and  sign  the  verdict 
unanimously  agreed  upon.  You  will  take  with  you 
the  pleadings  in  the  case  consisting  of  the  plaintiff's 
complaint,  the  defendants'  answer  and  the  plain- 
tiff's reply  to  said  answer,  the  exhibits  and  these 
instructions. 

''Several  forms  of  verdict  have  been  prepared 
for  your  use.  You  may  find  a  verdict  in  favor  of 
the  plaintiff  and  against  all  of  the  defendants,  or 
against  such  of  the  defendants  as  you  think  should 
be  required  to  pay  damages  to  the  plaintiff  under 
the  evidence  and  under  these  instructions  as  to  the 
law,  or  you  may  find  for  all  of  the  defendants  and 
against  the  plaintiff. 

''If  you  find  for  the  plaintiff  and  against  all  of 
the  defendants  you  should  use  the  form  of  verdict 
which  is  marked  Verdict  No.  1,  and  insert  therein 
the  amount  of  damages  which  you  find  the  plaintiff 
is  entitled  to  recover  of  the  defendants  as  com- 
pensatory damages,  and  also  the  amount  of  damages, 
if  any,  which  you  find  that  the  plaintiff  is  entitled 
to  recover  of  the  defendants  as  punitive  damages. 


112  William  H.  Novick,  et  al.,  vs. 

The  verdict  should  be  dated  and  signed  by  your 
foreman  and  returned  into  court  a^  your  verdict. 
'^If  you  find  for  the  plaintiff*  and  against  one  or 
more,  but  not  all,  cf  the  defendants,  then  you  should 
use  the  form  of  verdict  which  is  marked  Verdict 
No.  2.  and  insert  therein  the  names  of  the  defend- 
ants whom  you  find  to  be  liable  to  respond  in  dam- 
ages to  the  plaintiff  as  well  as  the  amount  of 
compensatory  damages  and  punitive  damages,  if 
any,  and  also  insert  therein  the  names  of  the  re- 
maining defendants  for  whom  you  find  as  against 
the  plaintiff.  This  verdict  should  then  in  like 
manner  be  dated  and  signed  by  your  foreman  and 
returned  into  court  as  your  verdict. 

15-A. 

' '  If  you  find  for  all  of  the  defendants  and  against 
the  plaintiff,  then  you  should  use  Verdict  No.  3, 
which  may  be  dated  and  signed  by  your  foreman 
and  returned  into  court  as  your  verdict. 

^^The  verdicts  not  used  by  you  should  be  destroyed 
by  your  foreman. 

*^ Dated  at  Seward,  Alaska,  this  27th  day  of 
March,  1947." 

And  I  have  signed  this  as  District  eTudge. 

Counsel  may  come  to  the  desk  with  the  repjorter 
to  take  exceptions. 

(At  this  time  the  following  proceedings  wTre 
had  in  the  presence  of  the  jury  but  not  in  the 
hearinc:  of  the  jury:) 

Mr.  Baumgartner:  In  regard  to  Instruction 
No.  5,  it  seems  as  though  too  frequent  reference 
is  made  to  the  term  '^within  the  scope  of  employ- 
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ment"  without  giving  that  phrase  any  definition, 
thereby  making  it  possible  for  the  jury  to  feel  as 
though  anything  that  might  be  done  in  there  was 
within  the  scope  of  his  employment.  The  plaintiff 
will  undoubtedly  play  up  very  strongly  the  fact 
that  anything  that  was  done  by  Carroll  was  under 
the  course  of  employment  as  a  bartender.  We  would 
prefer  to  have  some  paragraph  inserted  to  the  effect 
that  if  the  defendant  Carroll  conducted  himself  in 
such  a  manner  as  he  did,  he  did  not  necessarily  [158] 
act  within  the  scope  of  his  emplo3rment. 

The  Court:  Has  counsel  any  definition  to  sug- 
gest'^   Have  you  written  out  anything*? 

Mr,  Baumgartner:  It  appears  as  though  the 
word  ^^ scope  of  employment"  in  this  particular 
instance  could  be  defined,  perhaps,  such  as  the 
following : 

'^If    the    jury    finds    that    the    defendants 
Novick" — 
both  Novicks,  that  is — 

'^placed  any  instrumentality  in  the  hands  of 
the  defendant  Carroll  such  as  would  then  give 
him  an  opportunity  to  use  such  an  instrumen- 
tality or  agency  in  such  manner  that  it  might 
do  harm  to  one  of  the  patrons  of  the  cocktail 
lounge,  rather  than  having  him  conduct  himself 
independent  of  any  instrumentality  that  might 
be  there;  for  example,  if  the  Novicks  handed 
Carroll  a  bottle,  or  placed  some  other  weapon 
near  his  place  of  employment  to  use  in  cases 
such  as  these,  or  had  previously  told  him  that; 
if  there  is  any  argument  use  this,  or  use  that — " 
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The  testimony  shows  that  he  was  quiet  and  peaceful 
during  the  course  of  his  em])loyment,  and  when  he 
didn't  conduct  himself  in  that  manner  he  was 
discharged. 

The  Court:     Is  that  all  there  is  to 

Mr.  Baumgartner:     That  is  all. 

The  Court:  The  exception,  of  course,  is  noted 
as  of  course  and  it  may  be  that  I  can 

Mr.  Davis :  I  w^onder,  your  Honor,  if  you  haven't 
taken  care  of  that  objection  by  some  of  the  other 
instructions  w^hich  say  if  a  man  steps  outside  of 
the  scope  of  his  employment  for  purposes  of  his 
own  the  employer  is  not  liable^ 

The  Court:  I  thought  I  should  define  ^^ scope  of 
employment"  and  [159]  I  wasn't  able  to  get  a 
definition  satisfactory  to  myself  without  going  into 
evidence,  and  I  think  it  is  the  duty  of  the  Court 
not  to  make  any  such  comment  under  the  guise  of 
instructions.    At  any  rate,  you  have  the  exception. 

Mr.  Baumgartner:  I  am  fully  aware  of  the 
existence  of  this  instruction  which  Mr.  Davis  called 
your  attention  to — No.  6 — but  nevertheless  if  there 
are  two  instructions,  one  of  which  might  enable  the 
jury  to  lean  toward  one  rather  than  the  other,  that 
is  not  quite  fair  to  the  defendants.  One  side  will 
say:  ^^Well,  sure,  they  are  not  liable,"  but  the  other 
side  will  say:  '^Well,  here  it  is." 

The  Court:     Very  well.    Anything  elsne? 

Mr.  Baumgartner:     That  is  all. 

The  Court :  Mr.  Davis  ?  By  the  way,  before  vou 
get  through :  I  did  not  give  in  express  language  any 
of  the  instructions  submitted   by   counsel   for  the 
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defendants,  but  if  counsel  desires  he  can  now  take 
exception  to  the  refusal  of  the  Court  to  give  those 
instructions  as  submitted  and  they  may  be  filed. 
The  record  will  show  now  that  the  instructions  sub- 
mitted by  counsel  for  defendants  are  each  and  all 
refused  except  as  embraced  in  instructions  as  given. 
Do  you  wish  to  take  exception  to  the  refusal  of  the 
Court  to  give  your  instructions.  It  might  not  do 
any  harm,  and  if  you  should  want  to  appeal 

Mr.  Baumgartner:     Yes. 

The  Court:  Record  may  show  an  exception  by 
the  defendants  to  the  refusal  of  the  Court  to  give 
the  instructions  requested,  if  that  is  satisfactory? 

Mr.  Baumgartner :     Yes.  [160] 

The  instructions  referred  to  above,  requested  by 
the  defendants  and  which  the  Court  refused  to 
give  to  the  jury,  are  as  follows: 

DEPENDANTS' 
REQUESTED  INSTRUCTIONS 

I. 

The  Court  instructs  you  that  the  law  is  the  master, 
in  this  case  Mr.  and  Mrs.  Novick,  is  not  responsible 
for  the  acts  of  the  servant,  in  this  case  William 
Carroll,  done  outside  of  the  masters'  business  and 
to  accomplish  some  end  personal  to  the  servant 
himself;  that  the  law  does  not  imply  any  authority 
from  the  master  to  the  servant  to  commit  an  assault 
upon  a  person  who  is  not  injuring  or  threatening 
to  injure  the  master's  property,  and  who  is  not  in- 
terfering with  the  servant's  performance  of  his  duty 
to  the  master;  and  if,  in  this  case,  you  believe  from 
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the  evidence,  tliat  the  defendant  William  Carroll 
struck  the  plaiiitiff  Anson  E.  Gouldsberry  for  some 
reason  or  purpose  of  his  own,  the  })huntiff  cannot 
recover  in  this  case  from  the  defendants  William 
Novick  and  Annetta  Novick,  and  your  verdict  must 
be  for  the  defendants  William  Novick  and  Annetta 
Novick. 

II. 
Tlie  jury  is  instructed  that  the  outcome  of  any 
altercation  of  an  employee  with  others,  resulting 
from  an  assault  and  battery  precipitated  by  matters 
and  things  having  nothing  to  do  with  the  duties  and 
employment  of  such  employee,  is  not  within  the 
scope  of  the  employment  of  such  employee,  and  the 
employers  cannot  be  held  accountable  therefor;  that 
if  the  defendant  William  Carroll  had  any  kind  of 
personal  quarrel  with  the  plaintiff  Gouldsberry,  in 
or  upon  the  premises  of  the  defendants  William 
Novick  and  Aimetta  Novick,  and  such  quarrel  re- 
sulted in  injury  or  damage  to  the  plaintiff  Anson  E. 
Gouldsberry,  then  the  defendants  William  Novick 
and  Annetta  Novick  cannot  be  held  responsible,  or 
liable  therefor,  unless  it  is  shown  bv  the  evidence 
that  the  employers  William  Novick  and  Annetta 
Novick  actually  participated  in  the  quarrel,  argu- 
ment or  fight,  or  encouraged  oi*  aided  [161]  the  em- 
ployee Carroll. 

III. 

The  jury  is  instructed,  that  if  it  is  reasonably 

satisfied  from  the  evidence  on  this  trial  that  the 

plaintiff  Anson  E.    Gouldsberry,   made   threats  to 

do  harm  to  the  defendant  William  Carroll,  and  if 
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in  fact  the  plaintiff  Anson  E.  Gouldsberry  carried 
out  his  threats  by  assaulting  the  defendant  William 
Carroll,  who  was  at  the  time  an  employee  of  the 
defendants  William  H.  Novick  and  Annetta  Novick ; 
and  the  defendant,  in  resisting  the  attack  of  the 
plaintiff  Anson  B.  Gouldsberry,  caused  the  plaintiff 
Gouldsberry  any  injury,  then  the  defendant  Carroll 
cannot  be  held  liable  therefor,  and  the  defendants 
Novick,  Carroll's  employers,  can  in  no  manner  be 
held  responsible  or  liable  for  any  injury  or  damage 
to  the  plaintiff  Anson  E.  Gouldsberry. 

IV. 

The  jury  is  instructed  that  the  proprietor  of  any 
place  of  business  has  the  right  to  remove  any  person 
therefrom  if  such  person  is  conducting  himself  in 
a  disorderly  manner ;  that  in  this  case,  either  Mr.  or 
Mrs.  Novick,  or  their  employee,  Mr.  Carroll,  had  the 
right,  and  it  was  their  duty,  to  cause  the  plaintiff 
to  be  moved  by  force  if  necessary  from  the  bar  or 
cocktail  lounge,  if,  from  the  evidence,  the  plaintiff 
Gouldsberry  w^as  conducting  himself  in  a  manner 
not  conducive  to  peace  and  good  order,  and  if  the 
plaintiff  was  making  a  disturbance  likely  to  cause 
injury  or  damage  to  persons  or  property  in  or  upon 
the  premises  of  the  Novicks. 

The  jury  are  charged  that  if  they  shall  be  reason- 
ably satisfied  from  the  evidence  that  the  alleged 
assault  and  battery  by  Carroll  upon  the  plaintiff 
in  the  case  arose  out  of  a  personal  dispute  between 
the  plaintiff  and  the  said  Carroll,  they  must  find  a 
verdict  for  the  defendants,  notwithstanding  the  fact 
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that  Carroll  was  m  the  employ  of  the  defendant 
Noviek  at  the  time  of  the  alleged  assault,  miless  they 
shall  be  reasonably  satisfied  that  defendant  author- 
ized or  participated  in  such  act. 

Mi*.  Baumgartner :     Yes 

Court :     It  will  not  hurt  your  record  any. 

Mr.  Baumgartner :  As  long  as  the  exceptions  are 
shown,  it  is  satisfactory. 

Mr.  Davis :  Your  Honor,  I  wash  to  except  to  the 
failure  to  give  a  portion  of  Requested  Instruction 
No.  I  on  behalf  of  the  plaintiff,  the  portion  having 
to  do  with  the  fact  that  the  jury  may  infer  that  the 
party  lent  his  aid  and  his  countenance  and  approval 
to  the  assault  and  battery,  if  any,  by  reason  of  the 
fact  of  him  being  present  and  not  taking  any  part 
to  stop  the  affray. 

Court:     Exception  will  be  noted. 

Mr.  Davis:  I  wish  to  except  to  the  failure  of 
your  Honor  to  give  Requested  Instruction  No.  II  on 
behalf  of  the  plaintiff. 

Court:     Exception  will  be  noted. 

Mr.  Davis :     Also  Requested  Instruction  No.  III. 

Court:     Exception  will  be  noted. 

Mr.  Davis:     Requested  Instruction  No.  IV. 

Court :     Exception  will  be  noted  as  of  course. 

Mr.  Davis :     I  think  as  to  Requested  Instructions 

V  and  VI  your  Honor  has  given  them  substantially, 
in  other  wording.     No  exception  to  failure  to  give 

V  and  VI. 

Court:  All  of  the  instructions  submitted  by 
counsel  for  the  plaintiff*  may  be  filed  and  the  ruling 
of  the  Court  is  that  each  and  all  of  the  requested  in- 
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structions  will  be  marked:  ''Refused  except  as  em- 
braced in  instructions  given.  Exception  taken  and 
allowed. ' ' 

Mr.  Davis:  As  to  Instruction  No.  6  as  given  by 
the  Court,  it  seems  to  me  that  there  should  be  a 
sentence  on  the  end  to  the  effect  that  employer  is 
not  liable  for  the  acts  of  the  employee  outside  the 
scope  of  his  authority  unless  the  employer  [163] 
ratifies  the  act,  as  ratification  has  been  mentioned 
in  the  previous  instructions.  Of  course,  I  realize 
the  Court  has  instructed  the  jury  they  are  not  to 
pick  out  any  one  instruction — they  are  to  consider 
the  instructions  as  a  whole — and  if  that  is  done,  6 
by  itself  is  all  right,  but  if  No.  6  is  picked  out  aiB 
one  instruction  then  it  isn't  broad  enough,  in  my 
opinion.  I  wish  to  take  exception  to  it  to  that 
extent.     That's  all. 

Court:  I  am  not  sure  it  isn't  covered,  but  I  shall 
add  to  No.  6  by  putting  a  comma  after  'Miable"  and 
add  the  words: 

''unless  you  find  by  a  preponderance  of  the 
evidence  that  the  employer  has  ratified  the  aete 
of   his   employee   as   hereinbefore   explained.*' 

All  right,  anything  else?  I  will  say  that  orally 
to  the  jury  now. 

Mr.  Baumgartner:  If  the  Court  please,  now,  as 
this  instruction  stands  isn't  there  a  likelihood  that 
the  jury  might  feel  as  though  simply  because  he 
was  retained  in  employment 

Court:     They  may,  but  that  seems  to  be  the  law. 

Mr.  Baumgartner:  That  wouldn't  constitute  K\t- 
ification. 
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Court:  It  is  evidence  of  ratification,  that  is,  the 
law  puts  that  construction  on  it,  in  my  judgment. 
If  you  desire ? 

Mr.  Baumgartner:  Yes,  we  except  to  that  in- 
struction. 

Court:  Well,  the  record  will  show  that  Mr. 
Baumgartner  excepts  to  the  inclusion  of  this  ad- 
ditional language  in  No.  6.    Is  that  right? 

Mr.  Baumgartner:     Yes. 

Court:     You  except  to  the  giving  of  that"? 

Ladies  and  gentlemen  of  the  eJury :  Aided  by  the 
advice  of  counsel,  I  am  adding  one  clause  to  Instruc- 
tion No.  6.  I  will  [164]  read  that  again  so  will  have 
it  all. 

^'An  employer  is  liable  for  the  acts  of  his 
em[)loyee,  even  if  such  acts  are  wilfuU  or  mali- 
cious, where  they  are  done  in  the  course  of  his 
em|)loyment  and  within  its  scope.  But  where 
an  employee  does  a  wilfull  and  malicious  act 
resulting  in  injury  to  another  while  engaged  in 
working  for  his  employer,  but  outside  of  his 
authority,  as  when  he  ste])s  aside  from  his  em- 
ployment to  gratify  some  personal  animosity, 
or  private  grudge,  or  to  accomplish  some  mi- 
lawful  purpose  of  his  own,  not  in  any  manner 
connected  with  his  employment  or  the  duties 
thereof,  and  completely  outside  of  the  scope  of 
his  employment,  the  employer  is  not  liable,  un- 
less the  jury  finds  by  a  prejjonderance  of  the 
evidence  that  the  employer  has  ratified  the  acts 
of  his  employee  as  hereinbefore  explained." 
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Court :  Before  starting  arguments  I  think  it  may 
be  as  well  to  take  a  recess,  and  court  will  stand  in 
recess  for  ten  minutes  until  ten  minutes  of  eleven. 

(Whereupon     recess     was     had     at     10:40 
o'clock  a.m.) 

After  Recess 

Court:  May  I  advise  counsel  that  in  the  amend- 
ment to  instruction  No.  6  I  at  first  used  the  word 
^^you"  and  in  writing  it  I  have  substituted  the 
words  'Hhe  jury."    It  means  the  same  thing. 

Counsel  for  plaintiif  may  proceed  to  opening  ar- 
gument. The  record,  without  objection,  will  show 
all  members  of  the  jury  present. 

Mr.  Davis :  Your  Honor,  I  am  willing  to  waive 
reporting  of  the  argument  if  Mr.  Baumgartner  is. 

Mr.  Baumgartner:     Yes  [165] 

Court:  Very  well,  record  may  show  reporting 
of  argument  is  waived  pursuant  to  stipulation  of 
counsel,  and  reporter  may  be  excused  until  recalled. 

(Reporter  was  recalled  at  11:25  o'clock  a.m.) 

Court:  After  the  instructions  were  given  one  of 
counsel  suggested  that  the  instructions  were  defi- 
cient because  no  attempt  had  been  made  to  define 
certain  phases  such  as  ^' scope  of  employment"  or 
*^ course  of  employment",  and  while  at  that  time  I 
was  not  ready  to  attempt  a  defhiition,  while  counsel 
for  plaintiff  was  arguing  I  have  written  out  an  ad- 
ditional instruction  with  a  view  of  endeavoring  to 
give  the  jury  some  advice  upon  the  meaning  of  tlie 
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terms  used  in  the  instructions  as  written.  This  in- 
struction will  be  afterwards  typed  and  will  be  in- 
cluded in  the  instructions.    It  will  be  numl)ered  5-C. 

5-C 

*' Reference  has  been  made  to  acts  done  by  an 
employee  '' within  the  scope  of  his  employment" 
or  in  '^the  course  of  his  employment."  Those 
phrases  are  not  easily  defined. 

"An  act  done  by  an  employee  is  within  the 
scope  of  his  employment  and  in  the  course  of 
his  employment  where  such  act  is  or  reasona])ly 
appears  to  be  necessary,  or  proper,  or  suitable, 
to  accomplish  the  purpose,  or  the  work,  or  the 
duties  of  his  employment,  although  in  excess  of 
the  powers  actually  conferred  on  the  employee 
by  the  employer.  But  an  act  is  not  necessarily 
done  in  course  of  employment  or  within  scope 
of  employment  because  done  on  the  employer's 
premises  and  by  use  of  the  employer's  property. 
An  act  cannot  be  said  to  be  within  the  scope  of 
the  employment,  where  the  employer  himself, 
if  present,  would  have  no  authority  to  do 
the  act."  [166] 

And  thereafter,  the  case  having  been  argued  by 
the  respective  counsel  and  the  case  having  been  sul)- 
mitted  to  the  jury,  the  jury  on  March  27,  1947,  re- 
turned a  verdict  for  the  plaintiff  finding  for  the 
plaintiff  and  against  the  defendants  and  awarding 
the  plaintiff  the  sum  of  $2000.00  compensatory  dam- 
ages, and  the  sum  of  $1500.00  punitive  damages. 
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And  thereafter,  on  the  30th  day  of  June,  1947, 
the  Court  entered  its  judgment  in  accordance  with 
said  verdict. 

And  thereafter,  and  within  the  time  allow;ed  by 
law,  the  defendants  filed  their  motion  for  a  new 
trial,  which  motion,  was  denied  by  the  Court  to 
which  ruling  the  defendants  excepted  and  th^i  ex- 
ception was  allowed. 

And  thereafter,  on  the  15th  day  of  September, 
1947,  the  defendants  having  filed  their  petition  for 
an  appeal  in  said  action,  and  said  appeal  having 
been  allowed,  the  Court  gTanted  the  period  of  75 
days  for  the  filing  and  presentation  of  a  Bill  of  Ex- 
ceptions in  this  cause. 

The  matters  and  things  hereinabove  in  this  ^ill 
of  Exceptions  set  forth  not  fully  appearing  of  re- 
cord, the  said  defendants,  William  H.  Novick  wd 
Annetta  Novick,  tender  and  present  the  foregpijig 
as  their  Bill  of  Exceptions  in  said  cause  and  pray 
that  the  same  be  settled,  allowed,  signed  and  sealed, 
and  made  a  part  of  the  record  in  said  cause  by  this 
Court,  pursuant  to  law  in  such  cases. 

Dated  at  Anchorage,  Alaska,  this  8th  day'  of 
October,  1947. 

/s/  GEORGE  B.  GRIGSBY 

Attorney  for  Defendants 

Service  admitted  this  8th  dav  of  October,  1947. 
/s/  EDWARD  V.  DAVIS 

Attorney  for  Plaintiff 

[Endorsed] :     Filed  Oct.  8,  1947.  [167] 
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DEPENDANT'S  EXHIBIT  ^^A" 
.  •  * '  .  Gouldsbeny  vs.  Novick 

S-4337 

In  the  Municipal  Court  of  the  Town  of 
Seward,  Alaska 

THE  TOWN  OF  SEWARD,  ALASKA, 

Plaintiff, 

••  -  ■  vs. 

AN^ON  E.  GOULDSBERRY 

Defendant. 

•  '•       Complaint  for  Violation  of  Ordinance 

No.  Ord.  31.     No.  Se.  18 

Anson  E.  Gouldsbeny,  is  accused  by  City  of 
Seward,  in  this  complaint  of  the  violation  of  Ord. 
38  Sec  18  Committed  as  follows,  to  wit : 

Thie  said  Anson  E.  Gouldsberry  in  the  corporate 
limits  of  the  Town  of  Seward,  Alaska,  and  within 
the  jurisdiction  of  this  Court,  did,  wilfully  and  un- 
lawfully, on  the  5th  day  of  July  started  a  fight  and 
mad  a  nuisance  of  himself  on  the  streets  of  Seward 
and  cause  a  disturbance  contrary  to  the  form  of  the 
Ordinances  in  such  cases  made  and  provided. 
/s/  P.  P.  KERESTINE. 

Subscribed  and  swoiii  to  before  me  this  Gth  day 
of  July,  1946. 

/s/  THOS.  E.  HOWELL. 

Munici{)al  Magistrate 
Town  of  Seward,  Alaska. 
Monday  10:00  A.M.  F.E.H. 
July  8,  1946  $50.00  Bail.  [168] 
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DEFENDANT'S    EXHIBIT    '^B"^^^ 

Gouldsberry  vs.  Novick 
S-4337 
In  the  Municipal  Court  of  the  City  of    _  ^  . 
Seward,  Alaska 

THE  CITY  OF  SEWARD,  SEWARD,  ALASKA 

Plaintiff, 

vs.  .  ■.^  ■  '/; 

ANSON  E.  GOULDSBERRY,         defendant. 

Complaint  for  Violation  of  Ordinance 

No.  Ord.  31.     No.  Sec.  2 

Anson  E.  Gouldsberry,  is  accused  by  Mr.  &  Mrs. 

Bill  Carroll  in  this  complaint  of  the  violation,  of 

Ord.  38,  Sec.  2  Committed  as  follows,  to  wit:  Assault 

and  Battery.  . 

The  said  Anson  E.  Gouldsberry  in  the  corporate 
limits  of  the  City  of  Seward,  Alaska,  and  within 
the  jurisdiction  of  this  Court,  did,  wilfully  and  un- 
lawfully, on  the  5th  day  of  July,  1946,  was  fighting 
Mr.  and  Mrs.  Carroll  in  Bill  Novick  Bar,  threw  a 
bottle  at  and  had  Mrs.  Carroll  on  the  floor  beating 
her  up  also,  called  the  parties  several  names  and 
used  awful  profanity.  Contrary  to  the  form  of  the 
Ordinances  in  such  cases  made  and  provided. 

/s/  LUCILE  CARROLL,  ■   ■'--'■-''    ' 
WILLIAM  A.  CARROLL. 
Subscribed  and  sworn  to  before  me  this  6th  day 
of  July,  1946. 

/s/  THOS.  E.  HOWELL, 

'Municipal  Magistrate,  City  of 
Seward,  Seward,  Alaska. 
Monday  10 :00  A.M.  T.E.H. 
July  8,  1946  $100.00  Bail  [169] 
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In  the  District  Court  for  the  Territory  of 
Alaska  Third  Division 

No.  A-4337 

ANSON  E.  GOULDSBERRY, 


Plaintiff, 


vs. 


WILLIAM  NOVICK,  x\NNETTA  N  O  V  I  C  K, 
WILLIAM  CARROLL,  and  LUCILLE 
CARROLL, 

Defendants. 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
counsel  for  the  plaintiff  and  defendants  above- 
named,  that  the  foregoing  Bill  of  Exceptions  and 
statement  of  the  testimony  introduced  at  the  trial 
of  the  above-entitled  action  is  a  true,  correct  and 
accurate  statement  thereof. 

It  is  further  stipulated  and  agreed,  that  said 
Bill  of  Exceptions  may  be  approved  and  settled  as 
the  Bill  of  Exceptions  in  said  cause  immediately  and 
without  further  notice. 

Dated  at  Anchorage,  Alaska,  this  Kith  day  of 
January,  1948.  [170] 

/s/  EDWARD  V.  DAVIS, 

Attorney  for  Plaintiff 
/s/  GEORGE  B.  GRIGSBY, 
Attorneys  for  Defendants 
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[Title  of  District  Court  and  Cause.] 

ORDER   SETTLING  BILL  OF  EXCEPTIONS 

The  defendants  in  the  above-entitled  action, 
William  H.  Novick,  and  Annetta  Novick,  having 
applied  to  the  Court  for  an  order  approving  the 
foregoing  Bill  of  Exceptions  in  the  above-entitled 
action,  and  plaintiff  and  defendants  by  and  through 
their  respective  counsel  having  stipulated  that  said 
statement  of  evidence  and  Bill  of  Exceptions  is  a 
true,  correct  and  accurate  statement  of  all  the  testi- 
mony introduced  in  the  trial  of  said  cause,  and  hav- 
ing stipulated  that  said  Bill  of  Exceptions  may  be 
approved  and  settled  as  the  Bill  of  Exceptions  in 
said  cause  without  further  notice;  and 

It  further  appearing  that  said  Bill  of  Exceptions 
contains  a  statement  of  the  evidence  in  the  case  in 
•condensed  and  narrative  form  and  by  question  and 
answer,  and  is  complete  and  correct,  and  said  Bill 
of  Exceptions  having  been  heretofore  presented  to 
the  Court  for  settlement  within  the  time  allowed 
by  law  and  the  rules  of  this  Court,  and  the  Court 
being  fully  advised  in  the  premises,  it  is  therefore 

Ordered,  that  the  foregoing  Bill  of  Exceptions  be, 
and  the  same  hereby  is  approved  and  settled  as  the 
Bill  of  Exceptions  in  the  above-entitled  cause  upon 
appeal  of  the  defendants  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit;  and 
it  is 

Further  Ordered,  that  this  order  shall  be  deemed 
and  taken  as  a  certificate  of  the  undersigned  Judge 
of  this  Court  who  presided  at  the  hearing  of  said 
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cause,  and  before  whom  all  the  evidence  in  said 
cause  [171]  was  given ;  that  the  said  Bill  of  Excep- 
tions contains  a  condensed  statement  in  narrative 
form  and  by  question  and  answer  of  all  the  evi- 
dence given  in  said  cause,  and  upon  which  the  judg- 
ment therein  is  based. 

Dated  this  16th  day  of  January,  1948. 

/s/  ANTHONY  J.  DIMOND, 
Judge.    [172] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

To  the  Clerk  of  the  District  Court,  Third  Division, 
Alaska : 

You  are  hereby  requested  to  make  transcript  of 
record  in  the  above-entitled  action  to  be  filed  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  pursuant  to  an  appeal  taken  in  said 
cause,  and  to  include  in  such  transcript  the  fol- 
lowing papers  of  record  in  said  cause : 

1.  Complaint. 

2.  Demurrer. 

3.  Order  Overruling  Demurrer. 

4.  Answer. 

5.  Rex)ly. 

6.  Instructions. 

7.  Verdict. 

8.  Motion  for  a  New  Trial,  and  affidavits  in  sup- 
port of  and  in  opposition  to  said  motion. 

9.  Memorandum  of  exceptions  to  Instructions. 
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10.  Defendant's  requested  Instructions  Nos.  1,  2, 
3,  4,  and  5. 

11.  Judgment. 

12.  Petition  for  Appeal. 

13.  Order  Allowing  Appeal. 

14.  Citation  on  Appeal.  [173] 

15.  Assignment  of  Errors. 

16.  Minute  Orders  of  Sept.  15,  October  20,  Dec. 
5,  1947,  and  Jan.  16, 1948. 

17.  Bill  of  Exceptions. 

18.  This  Praecipe. 

/s/  GEORGE  B.  GRIGSBY, 

Attorney  for  Defendant  and 
Appellant. 

Service  admitted  this  16th  day  of  January,  1948. 
DAVIS  &  RENFREW, 
By  /s/  G.  KELLNER, 

Attorney  for  Plaintiff  and 
Appellee. 

[Endorsed] :     Piled  Jan.  16,  1948.  [174] 


Certificate  of  clerk  to 
transcript  of  record 

United  States  of  America, 

Territory  of  Alaska,  Third  Division — ss. 

I,  M.  E.  S.  Brunelle,  Clerk  of  the  District  Court 
for  the  Territory  of  Alaska,  Third  Division,  do 
hereby  certify  that  the  foregoing  and  hereto  an- 
nexed pages,  numbered  from  1  to  174,  inclusive, 
are  a  full,  true  and  correct  transcript  of  the  records 
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and  files  of  the  proceedings  in  the  above  entitled 
cause  as  the  same  appears  on  the  records  and  files 
in  my  office ;  that  this  transcript  is  made  in  accord- 
ance witli  tlie  stipulation  for  praecipe  filed  in  my 
office  on  the  16th  day  of  January,  1948;  that  the 
foregoing  transcript  has  been  prepared,  exaiTiined 
and  certified  to  by  me,  and  that  the  costs  thereof, 
amounting  to  $43.30,  has  been  paid  to  me  by  George 
B.  Grigsby,  counsel  for  the  appellant  herein. 

In  testimony  whereof,  T  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  19th 
day  of  February,  1948. 

[Seal]        /s/  M.  E.  S.  BRUNELLE, 
Clerk  of  the  District  Court,  Territory  of  Alaska, 
Third  Division.  [175] 


[Endorsed]:  No.  11869.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  William 
H.  Novick  and  Annetta  Novick,  Appellants,  vs. 
Anson  E.  Gouldsberry,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  for 
the  Territory  of  Alaska,  Third  Division. 

Filed  February  27,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Aj^peals 
for  the  Ninth  Circuit 

No.  11869 

WILLIAM  H.  NOVICK  and 
ANNETTA  NOVICK, 


Appellants, 


vs. 
ANSON  E.  GOULDSBERRY, 


Appellee. 

STATEMENT  OP  POINTS  ON  APPEAL  AND 
DESIGNATION  OP  PARTS  OF  RECORD 
TO  BE  PRINTED 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit : 

Please  be  informed  that  the  appellants  in  the 
above  entitled  action  hereby  adopt  as  Points  on 
Appeal  on  which  they  intend  to  rely  the  Assign- 
ments of  Error  appearing  in  the  Transcript  of  Rec- 
ord and  also  the  following  additional  points: 

I. 

That  the  court  erred  in  instructing  the  jury  as 
follows  (Extract  from  Instruction  4) : 

^'The  use  of  abusive  language  by  one  person 
to  another  such  as  the  calling  of  vile  names, 
however  repulsive  or  offensive  such  names  may 
be,  does  not  under  the  law  justify  or  excuse  an 
assault  and  battery  on  the  person  guilty  or 
using  the  offensive  language.  If  you  find  from 
the  evidence  that  the  defendant  William  Carroll 
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struck  the  plaintiff  as  alleged  in  the  complaint, 
and  if  you  further  find  that  the  plaintiff  had 
not  made  and  was  not  making  any  assault  or 
])attery  on  the  defendant  William  Carroll,  and 
that  the  only  excuse  offered  by  the  defendant 
William  Carroll  for  striking  the  plaintiff'  was 
the  fact,  if  you  find  it  to  be  a  fact,  that  the 
plaintiff  immediately  before  the  defendant  Wil- 
liam Carroll  struck  the  plaintiff  called  the  de- 
fendant William  Carroll,  or  the  defendant  Lu- 
cille Carroll,  vile  and  offensive  names,  then  it 
will  be  your  duty  to  find  for  the  plaintiff 
against  one  or  more  of  the  defendants,  in  har- 
mony with  these  instructions  such  damage  as 
you  may  find  from  the  evidence  the  plaintiff 
suffered,  not  to  exceed  the  amount  asked  in  the 
plaintiff's  complaint.'' 

Error  is  assigned  on  the  above  instruction  on  the 
ground  that  said  instruction  is  not  predicated  on 
the  evidence  in  the  case,  in  that  there  was  no  evi- 
dence in  the  case  to  the  effect  that  the  defendant 
William  Carroll,  offered  any  excuse  for  striking 
the  plaintiff,  and  in  that  the  defendant,  William 
Carroll,  was  not  a  witness  in  the  trial  of  said  cause 
and  in  that  the  only  evidence  offered  in  the  case  as 
a  justification  of  the  acts  and  conduct  of  the  said 
William  Carroll  referred  to  in  said  instruction  was 
evidence  of  self  defense;  that  said  instruction  was 
erroneous  because  it  assumes  throughout  that  the 
said  William  Carroll  was  the  aggressor,  and  ignores 
his  defense  of  self  defense  as  set  forth  in  the  answer 
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herein;  and  that  said  instruction  was  erroneous  in 
that  it  ignores  the  question  whether  or  not  the  acts 
of  William  Carroll  were  in  the  scope  of  his  employ- 
ment, or  were  ratified  by  the  defendants  William  H. 
Novick  and  Annetta  Novick,  or  either  of  them,  and 
in  that  said  instruction  in  effect  instructs  the  jury 
to  find  a  verdict  in  favor  of  the  plaintiff  and  against 
one  or  more  of  the  defendants,  provided  the  jury 
finds  the  facts  to  be  as  stated,  recited  or  assumed 
in  said  instruction,  and  regardless  of  the  defenses 
set  up  by  the  defendants  and  the  testimony  in  sup- 
port thereof;  and  in  that  the  words  ''in  harmony 
with  these  instructions"  are  so  vague  and  meaning- 
less as  to  in  no  wise  qualify  said  instruction. 

II. 

That  the  court  erred  in  giving  to  the  jury  In- 
struction No.  6,  which  is  as  follows: 

''An  employer  is  liable  for  the  acts  of  his 
employe,  even  if  such  acts  are  willful  or  mali- 
cious, where  they  are  done  in  the  course  of  his 
employment  and  within  its  scope.  But  where 
an  employe  does  a  willful  and  malicious  act 
resulting  in  injury  to  another  while  engaged  in 
working  for  his  employer,  but  outside  of  his 
authority,  as  when  he  steps  aside  from  his  em- 
ployment to  gratify  some  personal  animosity  or 
private  grudge,  or  to  accomplish  some  private 
purpose  of  his  own,  not  in  any  maimer  con- 
nected with  his  employment  or  the  duties 
thereof,  and  completely  outside  the  scope  of  his 
employment,  the  employer  is  not  lia])le,  unless 
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you  find  by  a  preponderance  of  the  evidence 
that  the  employer  has  ratified  the  acts  of  his 
employe  as  hereinbefore  explained," 

to  which  instruction  defendants  excepted  as  follows: 
After  the  jury  had  been  instructed  and  while 
counsel  for  both  sides  were  engaged  in  taking  their 
exceptions  to  said  instructions  the  following  pro- 
ceedings occurred: 

The  Court:  *  *  *  I  shall  add  to  No.  6  by  putting 
a  comma  after  'liable"  and  add  the  words: 

''unless  you  find  by  a  preponderance  of  the  evi- 
dence that  the  employer  has  ratified  the  acts  of 
his  employe  as  hereinbefore  explained." 


*  *  * 


Mr.  Baumgartner:  If  the  Court  please,  now,  as 
this  instruction  stands  isn't  there  a  likelihood  that 
the  jury  might  feel  as  though  simply  because  he 
was  retained  in  employment 

The  Court :     They  may,  but  it  seems  to  be  the  law. 

Mr.  Baumgartner:  That  wouldn't  constitute 
ratification. 

The  Court :  It  is  evidence  of  ratification,  that  is, 
the  law  puts  that  construction  on  it,  in  my  judg- 
ment.  If  you  desire? 

Mr.  Baumgartner:  Yes,  we  except  to  that  in- 
struction. 

The  Court:  Well  the  record  will  show  that  Mr. 
Baumgartner  excepts  to  the  inclusion  of  this  addi- 
tional language  in  No.  6. 
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Appellant  designates  for  printing  the  entire  type- 
written Transcript  of  Record  on  appeal  as  certified 
by  the  Clerk  of  the  District  Court,  with  the  excep- 
tion of  the  following : 

1.  The  instructions  of  the  Court  appearing  on 
pages  18  to  30  inclusive  of  said  Transcript  of 
Record. 

2.  The  Motion  for  a  New  Trial  appearing  on 
pages  32  to  62  inclusive  of  said  Transcript  of 
Record. 

3.  Memorandum  of  Exceptions  appearing  on 
pages  63  to  73  inclusive  of  said  Transcript  of 
Record. 

/s/  GEORGE  B.  GRIGSBY, 

Attorney  for  Appellants. 

Service  admitted  March  15,  1948. 

/s/  EDWARD  V.  DAVIS, 

Attorney  for  Appellee. 

[Endorsed] :  Piled  March  17,  1948. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


William  H.  Novtck  and  Annetta 

NovicK, 

Appellants, 

vs. 

Anson  E.  Gouldsberry, 

Appellee, 


Upon  Appeal  from  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division. 

BRIEF  FOR  APPELLANTS. 


STATEMENT  OF  BASIS  FOR  JURISDICTION. 

On  the  20th  day  of  November,  1946,  Anson  E. 
Gouldsberry,  the  appellee  above  named,  commenced 
this  action  in  the  District  Court  for  the  Territory  of 
Alaska,  for  the  Third  Division,  against  William  H. 
Novick  and  Annetta  Novick,  appellants  above  named, 
William  Carroll  and  Lucille  Carroll  to  recover  from 
them  $22,250.00  damages  alleged  to  have  been  suffered 
by  him  because  of  an  assault  alleged  to  have  been  com- 
mitted upon  him  by  the  defendants  on  the  5th  day  of 
July,  1946,  in  the  Town  of  Seward,  Third  Division, 
Territorv  of  Alaska.  (Tr.  pp.  2-7.)   At  the  time  of  the 


alleged  assault,  and  when  the  complaint  was  filed,  each 
of  the  defendants  in  said  action  was  a  resident  of  said 
Town  of  Seward. 

The  District  Court  for  the  Territory  of  Alaska  is  a 
Court  of  general  jurisdiction.  Act  of  June  6,  1900,  31 
Stat.  L.  321,  as  amended  35  Stat.  L.  839,  840,  C.L.A. 
1933,  Sec.  1091,  the  pertinent  parts  of  which  are: 
''There  is  established  a  District  Court  for  the  Terri- 
tory of  Alaska  *  *  *  with  general  jurisdiction  in  civil 
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causes. 

The  defendants'  demurrer  was  overruled  (Tr.  p.  8) 
and  their  answer  filed  (Tr.  pp.  9-14)  and  a  reply  was 
filed  by  plaintiff.  (Tr.  p.  15.)  Trial  was  had  before  a 
jury  which  returned  its  verdict  in  favor  of  plaintiff 
against  all  the  defendants  for  $2,500.00  compensatory 
damages  and  $1,000.00  punitive  damages.  (Tr.  p.  17.) 
On  June  80,  1947,  judgment  was  rendered,  filed  and 
entered  in  favor  of  plaintiff  and  against  the  defend- 
ants, jointly  and  severally,  for  $2,500.00  compensatory 
damages,  $1,000.00  punitive  damages,  and  for  plain- 
tiff's costs  and  disbursements.  (Tr.  pp.  18,  19.)  This 
appeal  followed,  and  this  Court  has  jurisdiction  by 
virtue  of  the  provisions  of  Sec.  225,  Vol.  28,  U.S.C.A. 
(Judicial  Code,  Sec.  128)  as  amended,  the  pertinent 
parts  of  which  are:  ''The  Circuit  Court  of  Appeals 
shall  have  appellate  jurisdiction  to  review  by  appeal 
final  decisions  *  *  *  Third.  In  the  District  Courts  for 
the  District  of  Alaska,  or  any  division  thereof  *  *  * 
in  all  cases." 


STATEMENT  OF  THE  CASE. 

It  is  alleged  in  the  complaint  and  admitted  in  the 
answer  that  on  July  5,  1946,  defendants  William  H. 
Novick  and  Annetta  Noviek  were  husband  and  wife 
and  were  the  owners  and  operators  of  a  public  cock- 
tail lounge  in  Seward,  Alaska,  and  had  in  their  em- 
ploy as  barkeeper  in  their  cocktail  lounge,  defendant 
William  Carroll;  that  on  said  date,  plaintiff  Anson 
Gouldsberry  lawfully  entered  said  cocktail  lounge,  and 
at  the  time  of  Gouldsberry^s  entry  there  were  in  said 
lounge,  defendant  William  Carroll,  defendant  Lucille 
Carroll,  and  other  customers.  (Paragraphs  I,  II,  III 
and  IV  /of  the  Complaint,  Tr.  pp.  2,  3 ;  Paragraphs  I 
and  II  of  the  Answer,  Tr.  p.  9.)  Shortly  after  Goulds- 
berry  entered  said  cocktail  lounge,  defendant  Annette 
Novick  came  into  the  lounge  from  an  adjacent  liquor 
store,  also  belonging  to  the  Novicks,  to  get  a  drink  of 
water  and,  after  she  had  spoken  to  friends,  returned 
to  the  liquor  store.  (Testimony  of  Mrs.  Novick,  Tr.  p. 
66;  Ottoson,  Tr.  pp.  57,  60;  Mrs.  Carroll,  Tr.  p.  71.) 

The  evidence  shows  without  dispute  that  the  hour 
of  Gouldsberry's  visit  to  the  cocktail  lounge  was  some- 
time after  9:30  in  the  evening  (Tr.  p.  32)  ;  that  within 
the  forty  days  preceding  said  July  5,  1946,  defendant 
Lucille  Carroll  had  been  divorced  from  plaintiff 
Gouldsberry  and  married  to  defendant  Carroll  (Tr. 
p.  70)  ;  that  a  short  time  prior  to  her  divorce  from 
Gouldsberry  he  had  met  her  on  the  street  with  Carroll 
and  had  ''slapped  Carroll  over^'  (Tr.  p.  40);  that 
when  Gouldsberry  entered  the  bar,  Carroll  was  and 
had  been  sober  for  weeks  (Tr.  p.  79),  and  that  he 
exchanged  pleasant  greetings  with  Gouldsberry  (Tr. 


p.  41)  and  indicated  that  his  wife  was  sitting  at  the 
end  of  the  bar.  However,  Gouldsberry  sat  at  the 
bar  some  distance  from  Mrs.  Carroll  and  drank  from 
a  bottle  of  beer.  (Tr.  p.  41.)  A  few  moments  later 
Gouldsberry  moved  over  next  to  Mrs.  Carroll  and 
commenced  talking  with  her;  they  began  to  quarrel 
and  a  tight  soon  started.  (Testimony  of  Gouldsberry, 
Tr.  p.  32;  of  Ottoson,  Tr.  pp.  56-58;  of  Lucille  Carroll, 
Tr.  pp.  70,  71  and  74.)  Defendant  William  H.  Novick 
was  not  present  at  any  time  during  the  time  Goulds- 
berry was  in  the  bar,  but  had  gone  to  a  restaurant 
and  when  he  returned  Gouldsberry  was  not  in  the 
bar.  (Tr.  p.  79.)  As  Mrs.  Novick  was  seated  in  the 
liquor  store  adjacent  to  the  cocktail  lounge,  she  heard 
''a  racket''  in  the  cocktail  loimge  and  "dashed  in  there 
to  see  what  it  was  all  about.''  (Testimony  of  Mrs. 
Novick,  Tr.  p.  66 ;  of  Ottoson,  Tr.  p.  58 ;  and  of  Lucille 
Carroll,  Tr.  p.  71.)  She  found  Gouldsberry  and  Car- 
roll fighting  and  they  were  down  on  the  barroom 
floor.  Mrs.  Carroll  was  also  on  the  floor  unconscious. 
Mrs.  Novick  first  tried  unsuccessfully  to  get  Mrs. 
Carroll  away  from  the  fighters ;  then  she  ordered  Car- 
roll to  get  back  of  the  bar,  and  he  did.  (Testimony 
of  Mrs.  Novick,  Tr.  p.  68;  of  Lucille  Carroll,  Tr.  p. 
71.)  Then  Mrs.  Novick  and  Gilbert  (the  swamper) 
ejected  Gouldsberry  from  the  barroom  onto  the  street, 
using  no  unnecessary  force  to  do  so. 

Concerning  the  commencement  of  the  fight  and  the 
trouble  preceding  it,  the  testimony  of  Gouldsberry 
conflicts  with  the  testimony  of  every  other  witness 
who  testified  on  the  subject. 


In  the  meantime,  Charlie  Peterson,  ^vho  had  been 
in  the  barroom  while  the  fight  was  in  progress  had 
gone  out  and  found  a  policeman  and  notified  him  of 
the  fight,  and  thereafter  had  seen  Novick  and  told 
him  there  was  a  fight  at  the  bar.  (Tr.  p.  61.)  Upon 
being  notified,  the  policeman  went  immediately  to  the 
Novick  bar;  found  Gouldsberry  still  on  the  street 
trying,  according  to  the  testimony  of  all  witnesses 
but  himself,  to  get  l)ack  into  the  bar.  The  policeman 
arrested  Gouldsberry  and  took  him  to  the  City  Jail. 
It  was  then  about  11:00  o'clock  Friday  night  (Tr.  p. 
35)  ;  and  Gouldsberry  remained  in  jail  until  Satur- 
day morning,  when  he  was  taken  before  the  Municipal 
Magistrate,  who  set  his  trial  for  Monday  morning, 
and  released  him.  Gouldsberry  went  to  Anchorage 
(114  miles),  consulted  an  attorney,  and  returned  to 
Seward.  (Tr,  p.  36.)  He  was  tried  before  the  Mu- 
nicipal Magistrate  Monday  morning  upon  two  com- 
plaints, made  Saturday,  July  6th,  one  by  the  police- 
man, P.  P.  Kerestine,  based  upon  Gouldsberry's  ac- 
tion on  the  street;  and  one  by  Lucille  Carroll  and 
William  Carroll  charging  Gouldsberry  with  assault 
and  battery.  (Tr.  pp.  89,  90.)  Gouldsberry  was  con- 
victed on  each  complaint  and  fined  $50.00  on  the 
former  and  $100.00  on  the  latter.  (Tr.  pp.  89,  90.) 
He  refused  to  pay  his  fines  and  was  committed  to  jail 
where  he  remained  two  or  three  days  before  paying 
his  fines.    (Tr.  pp.  90,  96,  97.)    He  did  not  appeal. 


SPECIFICATIONS  OF  ERRORS  RELIED  UPON. 

The  Court  erred  and  abused  its  discretion: 

1.  In  overruling  the  motion  of  defendant  William 
H.  Novick,  made  at  the  close  of  jjlaintiff's  rebuttal 
e\ddence,  for  a  directed  verdict  in  favor  of  said  de- 
fendant, based  upon  the  ground  that  there  was  in- 
sufficient evidence  before  the  jury  to  justify  a  verdict 
for  plaintiff,  and  the  further  ground  that  the  verdict 
of  the  jury  was  for  excessive  damages  appearing  to 
have  been  given  under  the  influence  of  passion  or 
prejudice. 

Assignment  of  Error  No.  I,  motion  for  new  trial, 
paragraphs  (D)  and  (C). 

2.  In  overruling  the  motion  of  defendant  Annetta 
Novick,  made  at  the  close  of  plaintiff's  rebuttal  evi- 
dence, for  a  directed  verdict  in  favor  of  said  defend- 
ant, based  upon  the  ground  that  there  was  insufficient 
evidence  before  the  jury  to  justify  a  verdict  for  ])lain- 
tiff.   Assignment  of  Error  No.  I. 

3.  In  denying  the  motion  for  new  trial,  made  on 
l:)ehalf  of  each  of  the  defendants  William  H.  No^ack 
and  Annetta  Novick,  based  on  the  ground  that  there 
was  no  substantial  evidence  to  justify  the  verdict 
against  either  of  said  defendants.  Assignment  of 
Error  No.  II. 

4.  In  instructing  the  jury  as  follows: 

^^The  use  of  abusive  language  by  one  person 
to  another  such  as  the  calling  of  vile  names,  how- 
ever rei)ulsive  or  offensive  such  Tiames  may  be, 
does  not  under  the  law  justify  or  excuse  an  as- 
sault and  l.)atteiy  on  the  person  guilty  of  using 


the  offensive  language.  If  you  find  from  the  evi- 
dence that  the  defendant  William  Carroll  struck 
the  i)laintiff  as  alleged  in  the  complaint,  and  if 
you  further  find  that  the  plaintiff  had  not  made 
and  was  not  making  any  assault  or  battery  on  the 
defendant  William  Carroll,  and  that  the  only 
excuse  offered  by  the  defendant  William  Carroll 
for  striking  the  x^laintiff  was  the  fact,  if  you  find 
it  to  be  a  fact,  that  the  plaintiff  immediately  be- 
fore the  defendant  William  Carroll  struck  the 
plaintiff  called  the  defendant  William  Carroll,  or 
the  defendant  Lucille  Carroll,  ^dle  and  offensive 
names,  then  it  will  be  your  duty  to  find  for  the 
plaintiff  against  one  or  more  of  the  defendants, 
in  harmony  with  these  instructions  such  damages 
as  you  may  find  from  the  evidence  the  plaintiff 
suffered,  not  to  exceed  the  amount  asked  in  the 
plaintiff* 's  complaint."  (Tr.  p.  101.) 

Error  is  assigned  on  the  above  instruction  on  the 
ground  that  said  instruction  is  not  predicated  on  the 
evidence  in  the  case,  in  that  there  was  no  evidence  in 
the  case  to  the  effect  that  the  defendant  William  Car- 
roll offered  any  excuse  for  striking  the  plaintiff,  and 
in  that  the  defendant  William  Carroll  was  not  a 
witness  in  the  trial  of  said  cause  and  in  that  the 
only  evidence  offered  in  the  case  as  a  justification  of 
the  acts  and  conduct  of  the  said  William  Carroll  re- 
ferred to  in  said  instruction  was  evidence  of  self 
defense;  that  said  instruction  was  erroneous  because 
it  assumes  throughout  that  the  said  William  Carroll 
was  the  aggressor,  and  ignores  his  defense  of  self 
defense  as  set  forth  in  the  answer  herein;  and  that 
said  instruction  was  erroneous  in  that  it  ignores  the 
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question  whether  or  not  the  acts  of  William  Carroll 
were  in  the  sco]:)e  of  his  employment,  or  were  ratified 
by  the  defendants  William  H.  Noviek  and  Annetta 
Novick,  or  either  of  them,  and  in  that  said  instruc- 
tion in  effect  instructs  the  jury  to  find  a  verdict  in 
favor  of  the  plaintiff  and  against  one  or  more  of  the 
defendants,  pro^dded  the  ^nvy  finds  the  facts  to  he 
as  stated,  recited  or  assnmed  in  said  instruction,  and 
regardless  of  the  defenses  set  up  by  the  defendants 
and  the  testimony  in  support  thereof;  and  in  that  the 
words  ^4n  harmony  with  these  instructions"  are  so 
vague  and  meaningless  as  to  in  no  wise  qualify  said 
instruction. 

5.     In  instructing  the  .jury  as  foUow^s: 

^^An  employer  may  be  liable  for  the  acts  of 
employees  resulting  in  injury  to  another  person 
where  the  employee,  in  committing  such  injury, 
was  acting  within  the  scope  of  his  emplo^mient 
and  in  the  line  of  his  duties  while  engaged  in  such 
employment,  or  if  the  employer  ratified  the  act 
of  his  employee  causing  the  injury  to  such 
other  person. 

If,  in  this  case,  you  find  from  a  preponderance 
of  the  evidence,  that  defendant  William  Carroll 
committed  an  unlawful  assault  and  battery  upon 
the  plaintiff  and  that,  in  committing  such  assault 
and  battery,  the  defendant,  William  Carroll,  was 
acting  within  the  scope  of  his  employment  and  in 
the  line  of  his  duties  while  engaged  in  such  em- 
ployment, or  if  you  find  that  such  unlawful  as- 
sault and  battery  was  committed  by  defendant, 
William  (.arroll,  and  that  the  defendants  William 
H.  Novick  and  Annetta  Novick  or  either  of  them, 


ratified  the  act  of  the  defendant  William  Carroll, 

in  assanltin.q;  and  beatino;  the  plaintiff,  then  the 

defendants.    William    H,    Novick    and    Annetta 

Novick,  may  be  held  in  damages  as  follows : 
******* 

In  this  connection,  you  may  consider  and  give 
such  weight  as  you  think  proper  to  the  testimony 
received  in  the  trial  of  the  case  relative  to  the 
continued  employment  of  defendant  William  Car- 
roll by  defendants  William  H.  Novick  and  An- 
netta Novick,  subsequent  to  July  5,  1946,  the 
testimony  of  the  alleged  signing  of  criminal  com- 
plaints against  the  plaintiff  by  defendants  Wil- 
liam H.  Novick  and  Annetta  Novick  on  or  after 
July  5,  1946."   (Tr.  p.  103.) 

To  this  instruction,  the  defendants  Novick,  in  the 
presence  of  the  jury  and  before  it  retired,  objected 
as  follows: 

^^Mr.  Baumgartner.  In  regard  to  Instruction 
No.  5,  it  seems  as  though  too  frequent  reference 
is  made  to  the  term  ^within  the  scope  of  employ- 
ment' without  giving  that  phrase  any  definition, 
thereby  making  it  possible  for  the  jury  to  feel 
as  though  anything  that  might  be  done  in  there 
was  within  the  scope  of  his  emploj^nent.  The 
plaintiff  will  undoubtedly  play  up  very  strongly 
the  fact  that  anything  that  was  done  by  Carroll 
was  under  the  course  of  employment  as  a  bar- 
tender. We  would  prefer  to  haA'e  some  paragraph 
inserted  to  the  effect  that  if  the  defendant  Car- 
roll conducted  himself  in  such  a  manner  as  he  did, 
he  did  not  necessarily  act  within  the  scope  of  his 
employment."    (Tr.  pp.  112,  113.) 
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6.     In  instnictins:  the  jury  as  follows: 

**An  employer  is  liable  for  the  acts  of  his 
employee,  even  if  such  acts  are  AvilfuU  or 
malicious,  where  they  are  done  in  the  course  of 
his  employment  and  Avithin  its  scope.  But  where 
an  employee  does  a  wilfull  and  malicious  act 
resulting  in  injury  to  another  while  engaged  in 
working  for  his  employer,  but  outside  of  his 
authority,  as  when  he  steps  aside  from  his  employ- 
ment to  gratify  some  personal  animosity,  or  pri- 
vate grudge,  or  to  accomplish  some  unlawful 
purpose  of  his  own,  not  in  any  manner  connected 
with  his  employment  or  the  duties  thereof,  and 
completely  outside  of  the  scope  of  his  employ- 
ment, the  employer  is  not  liable,  unless  the  jury 
finds  by  a  preponderance  of  the  evidence  that  the 
employer  has  ratified  the  acts  of  his  employee  as 
hereinbefore  explained.''  (Tr.  p.  120.) 

To  this  instruction,  the  defendants  Novick,  in  the 
presence  of  the  jury  and  before  it  retired,  objected  as 
follows : 

^^Mr.  Baumgartner.  If  the  Court  please,  now, 
as  this  instruction  stands  isn't  there  a  likelihood 
that  the  jury  might  feel  as  though  simply  because 
he  was  retained  in  employment — 

Court.  They  may,  but  that  seems  to  be  the 
law. 

Mr.  Baumgartner.  That  wouldn't  constitute 
ratification. 

Court.  It  is  evidence  of  ratification,  that  is, 
the  law  puts  that  construction  on  it,  in  my  judg- 
ment.   If  vou  desire — ? 

Mr.  Baumgartner.  Yes,  we  except  to  that  in- 
struction. 
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Court.  Well,  the  record  will  show  that  Mr. 
Baumgartner  excepts  to  the  inclusion  of  this  ad- 
ditional language  in  No.  6.   Is  that  right? 

Mr.  Baumgartner.     Yes."    (Tr.  pp.  119,  120.) 

The  additional  language  designated  by  the  Court 
is:  ^^ unless  the  jury  finds  by  a  preponderance  of  the 
evidence  that  the  employer  has  ratified  the  acts  of  his 
employee  as  hereinbefore  explained." 

7.     In  refusing  to  instruct  the  jury  as  follows: 
Defendants'  Requested  Instruction  No.  1   (Tr. 
p.  115). 

^^The  Court  instructs  you  that  the  law  is  the 
the  master,  in  this  case  Mr.  and  Mrs.  Novick,  is 
not  responsible  for  the  acts  of  the  servant,  in  this 
case  William  Carroll,  done  outside  of  the  masters' 
business  and  to  accomplish  some  end  personal  to 
the  servant  himself;  that  the  law  does  not  imply 
any  authority  from  the  master  to  the  servant  to 
commit  an  assault  upon  a  person  who  is  not  in- 
juring or  threatening  to  injure  the  master's 
property,  and  who  is  not  interfering  with  the 
servant's  performance  of  his  duty  to  the  master; 
and  if,  in  this  case,  you  believe  from  the  evidence, 
that  the  defendant  William  Carroll  struck  the 
plaintiff  Anson  E.  Gouldsberry  for  some  reason 
or  purpose  of  his  own,  the  plaintiff  cannot  re- 
cover in  this  case  from  the  defendants  William 
H.  Novick  and  Annetta  Novick,  and  your  verdict 
must  be  for  the  defendants  William  Novick  and 
Annetta  Novick;  to  which  ruling  defendants  ex- 
cepted and  exception  was  allowed." 
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8.  In  refusing  to  instruct  the  ,iury  as  follows: 

Defendants'  Requested  Instruction  No.  2  (Tr. 
p.  116). 

^^The  jury  is  instructed  that  the  outcome  of 
any  altercation  of  an  emi)loyee  with  others,  re- 
sulting from  an  assault  and  battery  jjrecipitated 
by  matters  and  things  having  nothing  to  do  with 
the  duties  and  employment  of  such  employee,  is 
not  within  the  scope  of  the  employment  of  such 
employee,  and  the  employers  cannot  be  held  ac- 
countable therefor ;  that  if  the  defendant  William 
Carroll  had  any  kind  of  personal  quarrel  with 
the  plaintiff  Gouldsberry,  in  or  upon  the  premises 
of  the  defendants  William  Novick  and  Annetta 
No^dck,  and  such  (luarrel  resulted  in  injury  or 
damage  to  the  plaintiff  Anson  E.  Gouldsberry, 
then  the  defendants  William  Novick  and  Annetta 
Novick  cannot  be  held  responsible,  or  liable 
therefor,  unless  it  is  shown  by  the  evidence  that 
the  employers  William  Novick  and  Annetta  No- 
vick actually  participated  in  the  quarrel,  argu- 
ment or  fight,  or  encouraged  or  aided  the  em- 
ployee Carroll:  to  which  ruling  defendants 
excepted  and  exception  was  allowed.'' 

9.  In  refusing  to  instruct  the  jury  as  follows: 

Defendants'  Requested  Instruction  No.  3  (Tr. 
p.  116). 

*^The  jury  is  instructed,  that  if  it  is  reason- 
ably satisfied  from  the  evidence  on  this  trial  that 
the  plaintiff  Anson  E.  Gouldsberry  made  threats 
to  do  harm  to  the  defendant  William  Carroll, 
and  if  in  fact  the  plaintiff  Anson  E.  Gouldsberry 
carried  out  his  threats  by  assaulting  the  defend- 
ant William  Carroll,  who  was  at  the  time  an 
employee  of  the  defendants  William  A.  Novick 
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and  Arinetta  Novick;  and  the  defendant,  in  re- 
sisting the  attack  of  the  plaintiff  Anson  E. 
Gouldsberry,  caused  the  plaintiff  Grouldsberry 
any  injury,  then  the  defendant  Carroll  cannot  be 
held  liable  therefor,  and  the  defendants  Novick, 
Carroll's  employers,  can  in  no  manner  be  held  re- 
sponsible or  liable  for  any  injury  or  damage  to 
the  plaintiff  Anson  E.  Gouldsberry;  to  which 
ruling  defendants  excepted  and  exception  was 
allowed." 

10.  In  refusing  to  instruct  the  juiy  as  follows: 
Defendants'  Requested  Instruction  No.  4  (Tr. 

p.  117). 

'^The  jury  is  instructed  that  the  proprietor  of 
any  place  of  business,  has  the  right  to  remove 
any  person  therefrom  if  such  person  is  conduct- 
ing himself  in  a  disorderly  manner;  that  in  this 
case,  either  Mr.  or  Mrs.  INovick,  or  their  em- 
ployee, Mr.  Carroll,  had  the  right,  and  it  was 
their  duty,  to  cause  the  plaintiff  to  be  removed, 
by  force  if  necessary,  from  the  bar  or  cocktail 
lounge,  if,  from  the  evidence,  the  plaintiff 
Gouldsberry  was  conducting  himself  in  a  manner 
not  conducive  to  peace  and  good  order,  and  if 
the  plaintiff  was  making  a  disturbance  likely  to 
cause  injury  or  damage  to  persons  or  property 
in  or  upon  the  premises  of  the  Novicks ;  to  which 
ruling  defendants  excepted  and  exception  was 
allowed." 

11.  In  refusing  to  instruct  the  jury  as  follows: 
Defendants'  Requested  Instruction  No.  5  (Tr. 

p.  117). 
'^The  jury  are  charged  that  if  they  shall  be 
reasonably  satisfied  from  the  evidence  that  the 
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alles^ed  assault  and  battery  by  Carrol]  upon  the 
plaintiif  in  the  case  arose  out  of  a  personal  dis- 
pute between  the  plaintiff  and  the  said  Carroll, 
they  must  fiiul  a  verdict  for  the  defendants,  not- 
withstanding* the  fact  that  Carroll  was  in  the 
employ  of  the  defendant  Novick  at  the  time  of 
the  alleged  assault,  unless  they  shall  be  reason- 
ably satisfied  that  defendant  authorized  or  par- 
ticipated in  such  act;  to  which  ruling  defendants 
excepted  and  exception  was  allowed. '^ 

12.     In  giving  to  the  jury  the  foUomng  portion  of 

instruction  No.  8  (Tr.  pp.  105,  106), 

^4f  you  find  that  the  plaintiff  is  entitled  to  re- 
cover damages  from  the  defendants,  or  either  of 
them,  he  is  entitled  to  recover  for  the  physical 
pain  and  mental  anguish  he  endured,  if  any,  as  a 
result  of  the  alleged  assault  and  battery,  and  his 
incarceration  in  jail. 


•sf         *        *  >? 


Error  is  assigned  to  this  instruction  for  the  reason 
that  it  affirmatively  appears  from  the  evidence  that 
the  plaintiff,  Anson  E,  (xouldsberry,  was  arrested  by 
a  police  officer  of  the  town  of  Seward,  complaint  was 
filed  against  him  by  said  police  officer,  upon  which 
complaint  he  was  tried  and  convicted;  he  was  also 
tried  upon  a  complaint  signed  by  William  Carroll  and 
Lucille  Carroll  upon  which  he  was  tried  and  con- 
victed. That  these  com])laints  were  leased  upon  his 
actions,  and  his  physical  pain  and  mental  anguish, 
if  any,  endured  because  of  his  incarceration  in  jail 
were  not  caused  in  any  way  by  these  appellants  or 
eithe]'  of  them,  and  his  coiivictioii  was  and  is  a  com- 
plete defense  to  any  action  claiming  damages  by  rea- 
son of  his  arrest  and  incarceration. 
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13.  In  givng  the  jury  the  following  portion  of  in- 
struction No.   9    (Tr.   p.  107) : 

^^Accordingly,  in  this  case  you  should  deter- 
mine from  all  of  the  evidence,  first,  whether  the 
plaintiff  is  entitled  to  comjjensatory  damages,  and 
if  so,  whether  he  is  entitled  to  recover  such  dam- 
ages from  all  the  defendants  or  from  some  or  one 
of  them,  and  then  you  may  consider  and  should 
determine  whether  in  addition  to  such  com- 
pensatory damages  you  should  award  punitive 
damages  in  favor  of  the  plaintiff  and  against  the 
same  defendants  or  defendant  against  whom  you 
assess  compensatory  damages."    (Tr.  p.  107.) 

Error  is  assigned  to  this  instruction,  as  applied  to 
these  appellants,  for  the  reason  that  there  was  no 
evidence  submitted  to  the  jury  which  warranted  an 
instruction  that  the  jur}^  could  award  pimitive  dam- 
ages against  either  or  both  of  them. 


QUESTIONS  INVOLVED. 

1.  The  jury  having  found  that  Carroll  made  an 
assault  upon  Gouldsberry  was  there  any  substantial 
evidence:  (a)  That  such  assault  was  within  the  scope 
of  Carroll's  employment?  (b)  That  either  appellant 
participated  in  such  assault?  (c)  That  either  appel- 
lant ratified  such  assault? 

Raised  by  motion  for  directed  verdict  (Tr.  p.  84), 
motion  for  new  trial  (paragraphs  C  and  D)  (Tr.  pp. 
23,  24)  and  by  exceptions  to  instructions  4,  5  and  (> 
given  by  the  Court   (Tr.  pp.   101-105)   and  defend- 
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ants^  requested  instructions  1,  2,  3,  and  e^.   (Tr.  pp. 
115-117.) 

2.  Did  the  Court  correctly  instruct  the  jury  as  to 
ratification:  (a)  In  failing  and  omitting  to  instruct 
them  that  full  knowledge  as  to  the  facts  is  essential 
and  a  prerequisite  to  a  ratification?  (b)  In  instruct- 
ing the  jury  that  ratification  was  a  question  of  fact 
for  them  to  determine?  (c)  In  omitting  to  instruct 
the  jury  that  an  emy)1oyer  cannot  ratify  the  tort  of 
his  employee  done  outside  the  scope  of  the  employee's 
authority  unless  the  employer  has  received  some  bene- 
fit or  advantage  from  the  tort?  (d)  In  instructing 
them  as  to  the  particular  parts  of  the  testimony  they 
could  consider  as  evidence  of  ratification,  thereby  in- 
viting them  to  find  ratification  and  in  eifect  saying 
that  if  those  facts  existed  they  proved  ratification? 

Raised  by  exceptions  to  the  Court's  instructions  4, 
5,  and  6,  and  defendants'  requested  instructions  Nos. 
1,  2,  3  and  5,  supra. 

3.  Was  any  instruction  on  ratification  warranted 
by  the  evidence? 

Raised  by  the  Court's  refusal  to  give  defendants' 
requested  instructions  Nos.  1,  2,  3,  and  5.  (Tr.  pp. 
115-117.) 

4.  Was  there  sufficient  evidence  to  warrant  the 
jury  in  rendering  a  verdict  for  punitive  damages 
against  these  appellants? 

Raised  b}^  motion  for  directed  verdict,  motion  for 
new  trial,  and  refusal  of  Court  to  give  requested  in- 
structions, supra. 
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5.  Was  there  sufficient  evidence  to  warrant  the 
jury  in  rendering  any  verdict  against  these  appel- 
lants? 

Raised  as  3  and  4,  supra. 

6.  Did  the  Court's  instruction  No.  4  (Tr.  p.  101), 
amount  to  a  direction  to  the  jury  to  find  a  verdict  for 
plaintiff,  and  if  so  was  it  justified  by  the  evidence? 

Raised  by  appellants'  ^^ Statement  of  Points  on  Ap- 
peal." (Tr.  p.  131.) 


ARGUMENT. 

THE  PLAINTIFF  HAD  FAILED  TO  PROVE  A  CAUSE  OF  ACTION 
AGAINST  APPELLANTS  NOVICK  SUFFICIENT  TO  BE  SUB- 
MITTED TO  THE  JURY  (A)  AT  THE  CLOSE  OF  THE  PLAIN- 
TIFF'S TESTIMONY;  AND  (B)  AT  THE  TIME  OF  THE 
MOTION  FOR  NEW  TRIAL. 

Appellants  recognize  that  the  motion  for  a  directed 
verdict  or  for  a  nonsuit,  and  the  motion  for  a  new 
trial  made  for  the  reason  that  the  plaintiff  had  failed 
to  prove  his  case,  is  each  addressed  to  the  sound  dis- 
cretion of  the  trial  Court  and  are  not  reviewable 
except  for  a  manifest  abuse  of  that  discretion.  Copper 
River  &  N,  W,  By,  Co.  v.  Reeder,  211  Fed.  280,  286. 

Abuse  of  that  discretion  is  '^manifest"  when,  upon 
an  examination  of  the  record,  the  Appellate  Court 
finds  that  there  is  no  SUBSTANTIAL  evidence  to 
support  the  verdict,  and  ^^substantial  evidence"  ^^is 
something  of  a  su))stanc(^  and  relevant  consequences, 
and  not  vague,  uncertain  or  irrelevant  matter  not 
carr}dng  the  quality  of  'proof  or  having  fitness  to 
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induce   a   conviction."    Jenkins   d'   Reynolds;   Co,    v, 
Alpena  Portland  Cement  To.,  147  Fed.  641,  643. 

It  is  conceded  that  the  i)]aintiff's  ])ositive  testimony 
(Tr.  p.  33)  warranted  the  trial  judge  in  submitting 
to  the  jury  the  issue  as  to  whether  Gouldsberry  or 
William  Carroll  commenced  the  affrav.  Assumins: 
that  the  jury  obeyed  the  first  paragraph  of  the  Court's 
Instruction  4  (Tr.  p.  101),  it  must  have  found  that 
Carroll  was  not  assaulted  as  alleged  by  Lucille  Carroll 
(Tr.  p.  71),  and  in  that  respect  the  verdict  of  the 
jury  must  stand. 


THE  SERVANT  WAS  NOT  ACTING  WITHIN  THE  SCOPE 
OF  HIS  EMPLOYMENT. 

The  testimony  of  Lucille  Carroll  (Tr.  p.  70,  et  seq.), 
substantiated  by  that  of  Ottoson  (Tr.  pp.  56,  59),  and 
Gouldsberry 's  own  specific  admissions  (Tr.  p.  42) 
show  the  circumstances  immediately  prior  to  and  lead- 
ing to  the  affray.  Trouble  commenced  when  Goulds- 
berry  began  an  argument  with  Mrs.  Carroll.  It  is 
apparent  from  the  testimony  that  Carroll,  the  then 
newly  married  husband,  probably  smarting  under  the 
recollection  that  he  had  been  recently  '*•  slapped  over" 
by  Gouldsberry  (Testimony  of  Gouldsberry,  Tr.  p. 
40)  and  angry  at  hearing  his  wife  berated,  embarked 
upon  his  own  private  quarrel.  Whether  the  alterca- 
tion between  Gouldsberry  and  Mrs.  Carroll  was  as 
descril)ed  by  Gouldsl)erry  (Tr.  ]).  42),  merely  an  inti- 
mation by  Gouldsberry  that  as  his  wife  Mrs.  Carroll 
had  favored  another  at  his  expense,  or  whether  it 
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involved  the  specific  insults  and  accusations  that  Mrs. 
Carroll  described  (Tr.  pp.  70,  71,  73  and  74)  or  was 
*^bad,  or  vile — slander  *  *  *"  as  Ottoson  testified  (Tr. 
p.  58)  no  reasonable  person  can  doubt  from  all  the 
testimony  that  Carroll  in  assaulting  Gouldsberry  was 
venting  his  ire  at  an  unpleasant  situation  created  by 
Gouldsberry,  and  no  reasona'ole  person  can  avoid  the 
conclusion  that  when  Carroll  made  that  attack  he  was 
neither  acting  within  the  scope  of  his  employment 
nor  engaging  in  his  employer's  business.  Nor  did  his 
action  further  the  interests  of  his  employers  nor  was 
it  so  intended. 

Not  only  do  the  circumstances  plainly  indicate  that 
CarrolFs  attack  on  Clouldsberry  was  not  within  the 
scope  of  his  employment,  but,  under  the  Court's  in- 
struction 5  C.  (Tr.  p.  122),  if  given,  ''An  act  cannot 
be  said  to  be  within  the  scope  of  the  employment, 
where  the  employer  himself,  if  present  would  have 
no  authority  to  do  the  act,"  the  jury  were  practically 
instructed  that  Carroll's  attack  was  not  within  the 
scope  of  his  employment,  since  it  is  apparent  that 
Novick  if  present  would  have  no  authority  to  make  it. 

Appellants  contend  that  the  above  evidence  places 
this  case  on  all  fours  with  Washington  Gas  Light 
Company  v.  Lansden,  172  U.S.  534,  544,  545  and  548; 
43  L.  Ed.  543;  19  S.  Ct.  296;  an  action  against  the 
Gas  Light  Company  as  employer  and  Bailey,  its 
secretary,  Orme,  its  assistant  secretary,  and  I^eetch, 
its  general  manager,  for  a  libel  alleged  to  have  been 
published   by  the  defendants.    Verdict  was   for  the 
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plaintiff.  The  trial  Court  denied  a  new  trial  and 
entered  judgment  on  the  verdict.  Tliat  judgment  was 
affirmed  by  the  Court  of  Appeals  for  the  District  of 
Columbia,  and  the  defendants  broiight  the  case  before 
the  Supreme  Court  on  a  writ  of  error. 

After  a  detailed  review  of  the  evidence,  in  which 
it  appeared  that  Leetch,   the  general  manager,   had 
written    the    letters    which    instigated    the    libelous 
publication,  the  Court  then  considered  the  question 
whether  the  acts  of  Leetch  were  within  the  general 
scope  of  his  employment  as  manager,  saying  (p.  545)  : 
'^We  are  then  limited  to  an  inquiry  whether 
the  evidence  is  sufficient  upon  which  a  jury  might 
be  permitted  to  base  an  inference  that  Leetch 
had  the  necessary  authority  to  act  for  the  com- 
pany  in   this   business.     If    different    inferences 
might  fairly  be  drawn  from  the  evidence  by  rea- 
sonable men,  then  the  jury  should  be  permitted 
to  choose  for  themselves.    But  if  only  one  infer- 
ence could  be  drawn  from  the  evidence,  and  that 
is  a  want  of  authority,  then  the  question  is  a 
legal  one  for  the  court  to  decide/' 

After  reviewing  the  evidence  as  to  the  duties  of 

the  general  manager,  the  Court  said  (p.  548)  : 

''We  are  of  the  opinion  that  the  court  erred 
in  submitting  to  the  jury  the  question  whether 
Leetch,  in  respect  to  the  subject  of  the  letters 
written  by  him  to  Brown,  had  authority  to  bind 
the  company.  The  court  should  have  directed  a 
verdict  for  the  corporation  on  the  ground  that 
there  was  an  entire  lack  of  evidence  upon  which 
to  base  a  verdict  against  it. 


?> 
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Similar  to  the  instant  case  is  Barney  v.  Jewel  Tea 
Company,  Inc.,  139  Pac.  (2(i)  878,  an  action  brought 
by  Lucinda  Barney  against  the  Tea  Company,  as 
master,  and  George  A.  Davis,  as  servant,  to  recover 
compensatory  and  punitive  damages  suffered  by  rea- 
son of  an  assault  upon  her  made  by  Davis,  a  col- 
lector for  the  Tea  Company,  arising  from  her  re- 
fusal to  pay  her  bill  without  receipts  for  former 
payments.  Just  as  in  the  case  at  bar,  a  fight  fol- 
lowed, in  which  a  number  of  people  were  more  or 
less  involved.  A  verdict  was  rendered  for  the  plain- 
tiff against  the  defendants,  and  the  Jewel  Tea  Com- 
pany appealed.  The  Supreme  Court  reversed  because 
the  servant  Davis  was  not  acting  within  the  scope 
of  his  authority.  After  noting  that  the  authorities 
were  conflicting,  the  Court  said  (p.  879) : 

''We  believe  the  better  rule  to  be  that  a  prin- 
cipal is  not  liable  for  the  wilful  tort  of  an  agent 
which  is  committed  during  the  course  of  his  em- 
ployment, unless  it  is  committed  in  the  further- 
ance of  his  employer's  interests,  or  unless  the 
employment  is  such  that  the  use  of  force  could 
be  contemplated  in  its  accomplishment."  (Citing 
a  nmnber  of  authorities :  among  others,  the  Amer- 
ican Law  Institute's  Restatement  of  the  Law  of 
Agency,  Vol.  1,  Sec.  245,  and  cases  from  Ala- 
bama, Kansas,  Washington,  New  York,  Kentucky 
and  Minnesota.) 

Appellants  respectfully  urge  that  an  examination 
of  the  evidence  iii  the  instant  case  leads  to  the  con- 
clusion that  the  question  as  to  whether  Carroll  was 
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acting  within  the  scope  of  his  eni})loyment  l^ecame 
one  for  the  Court  to  decide,  and  that  the  judge  erred 
in  submitting  it  to  the  jury.  He  should  have  instructed 
that  Carroll's  acts  were  not  within  the  scope  of  his 
employment. 

According  to  the  trial  Court's  instructions  there 
were  two  ways  in  which  a  verdict  against  appellants 
would  be  warranted,  even  though  the  jury  found  that 
Carroll's  tort  was  not  within  the  scope  of  his  au- 
thority: (1)  If  the  defendants  or  either  of  them  par- 
ticipated in  the  attack,  the  jury  could  bring  in  a 
verdict  against  the  defendant  or  defendants  so  par- 
ticipating (Instruction  5,  Tr.  p.  104;  Instruction  6, 
p.  105;  and  Instruction  3- A,  p.  101);  and  (2)  if  the 
defendants  or  either  of  them  ratified  the  said  al- 
leged unlawful  acts  of  defendant  William  Carroll, 
the  jury  could  bring  in  a  verdict  against  the  defend- 
ant or  defendants  so  ratifying.  (Instructions  5  and 
6,  Tr.  pp.  102,  103,  104  and  105.) 


NEITHER  DEFENDANT  PARTICIPATED  IN  THE  BATTERY. 

It  is  admitted  that  William  Novick  took  no  part  in 
the  affray  but  in  his  complaint  (xouldsberry  alleged 
that  Mrs.  Novick  participated  in   the  actual  battle. 

In  appellee's  testimony  on  direct  examination  he 
described  the  attack  made  by  Carroll  (Tr.  p.  33) 
and  testified  ''After  I  was  on  the  floor,  1  felt  some- 
thing beating  on  me  and  J  twisted  and  turned  and 
kicked  and  fought  to  get  up  and  i)rotect  myself." 
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''Q-  Do  you  know  who  it  was  that  was  on  you  at 
that  timer'  (Tr.  p.  34.)  ^^A.  At  that  time?  Well,  1 
was  knocked  unconsciously.  Mrs.  Novick  was  there 
at  the  bar  when  I  offered  to  buy  her  and  Charlie 
Ottoson  and  Carroll  a  drink.  Whether  I  did  or  not, 
1  can't  recollect— whether  she  accepted  a  drink  or 
not  *  *  ^.  When  I  come  to  and  was  near  the  door 
1  know  that  Mrs.  Novick  had  her  hands  on  my 
shoulders  shoving  me  to  the  door.'' 

On  cross-examination  Gouldsberry  testified  (Tr.  p. 
43)  that  from  the  time  the  bottle  hit  him  mitil  he 
"got  to  the  door"  he  knew  nothing  except  that  he 
was  knocked  backward  oft*  the  stool  and  onto  the 
floor,  and  he  remembers  he  had  blood  in  his  eyes 
and  he  twisted  and  turned  to  get  up.  To  the  direct 
question  (Tr.  p.  44),  ^^Did  Mrs.  Novick  strike  you?" 
he  answered,  ^^I  can't  say  that  she  struck  me,  no." 
Five  times  thereafter,  in  answer  to  direct  questions 
as  to  Mrs.  Novick 's  striking  him,  he  replied  that 
he  did  not  know  (Tr.  pp.  44,  45)  and,  finally  (Tr. 
p.  48),  he  again  said,  ^^I  say,  I  don't  know  who  was 
beating  on  me.  Mrs.  Novick  had  ahold  of  me.  No- 
body was  striking  me  when  they  were  taking  me  to 
the  door.  Yes,  somebody  was  striking  me  when  .1 
was  on  the  floor,  when  I  become  partly  conscious." 
''Q.  Who  Mr.  Gouldsberry?  A.  Mrs.  Novick  and 
Mrs.  Carroll  and  the  fellow  who  worked  in  the  sec- 
ond hand  store.  Q.  They  were  striking  and  beating 
you?  A.  Yes,  stomping  on  me  and  kicking  me— I 
don't  know  what  they  were  hitting  me  with.  Q.  You 
remember  that  definitely  now?   A.  Yes,  when  I  come 
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to,  when  I  was  knocked  out  on  the  Hoor  and  I  felt 
something  beating  on  me  and  1  seen  who  was  around 
me — I  did  see  them,  yes.  There  was  blood  in  my 
eyes.  1  couldn't  see  very  well,  i  could  see  well 
enough  to  see  that.''  (Tr.  p.  48.) 

Contained  in  the  testimony  following  the  question 
'*Who  Mr.  Gouldsbeny?"  supra,  is  the  only  testi- 
mony in  the  whole  record  where  anyone  even  indi- 
cates that  Mrs.  Novick  struck  Gouldsberry.  Mrs.  Car- 
roll, Mr.  Ottoson  and  Mrs.  Novick  herself  deny  that 
she  struck  or  beat  Grouldsberry.  After  Gouldsberry's 
many  refusals  to  say  that  he  knew  Mrs.  Novick 
struck  him,  his  last  answers  as  to  what  he  saw  when 
he  was  becoming  conscious  were  evidently  explana- 
tory. He  was  saying  that  Mrs.  Novick  was  among 
those  who  were  around  him  when  he  could  knowingly 
distinguish  them,  and  her  presence  convinced  him 
that  she  had  taken  part  in  the  beating.  Appellants 
contend  that  Grouldsberry 's  testimony  with  its  incon- 
sistencies and  contradictions  was  not  **  substantial 
evidence"  and  did  not  carry  the  quality  of  "proof" 
or  *' having  fitness  to  induce  a  conviction."  Jenkins 
&  Reynolds  v.  Alpena  Portland  Cement  Company, 
supra. 

To  charge  Mrs.  Novick  as  a  participant  she  must 
have  been  shown  to  share  in  Carroll's  criminal  in- 
tent. (16  C.  J.,  p.  128,  Criminal  I.aw,  Sec.  115.)  There 
is  no  testimony  that  Mrs.  Novick  had  a  community 
of  '^unlawful  purpose"  in  Carroll's  act.  It  is  indis- 
putable that  when  she  arrived,  she  directed  C^arroll 
to  leave,  and  he  went.  Her  activities  were  all  directed 
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to  stopping  the  fight  and  restoring  order.  Since  the 
jury's  verdict  against  Mrs.  Novick  must  have  been 
based  upon  participation,  the  Court  should  have  set 
it  aside. 


NEITHER  APPELLANT  RATIFIED  CARROLL'S  ASSAULT. 

In  Instruction  5,  the  Court  directed  the  jury's 
attention  to  testimony  which  might  be  considered  as 
ratification  by  these  appellants,  to-wit: 

First:    Retention  of  Carroll  as  an  employee. 

This  was  mentioned  only  twice  in  the  testimony. 
Mrs.  Novick  testified  (Tr.  p.  69):  '^I  don't  remem- 
ber how  long  Mr.  Carroll  worked  for  me  after  this. 
I  don't  remember.  He  did  not  quit  the  next  day. 
I  don't  remember  whether  he  quit  the  next  week  or 
not.   I  can't  tell  you  because  I  don't  know." 

Novick  testified  (Tr.  p.  79):  ^'I  believe  he  contin- 
ued in  my  employ  about  two  or  three  weeks." 

In  Williams  v.  Pullman  Palace  Car  Company,  40 
La.  Ann.  87,  8  Am.  St.  Rep.  512,  3  So.  631,  an 
action  for  damages  based  upon  a  porter's  attack  upon 
a  passenger,  verdict  and  judgment  were  for  plaintiff 
against  employer.  The  porter  was  criminally  prose- 
cuted and  convicted  of  assault  and  battery;  and  was 
thereafter  retained  in  the  company's  employ.  It  was 
claimed  that  such  continued  employment  amounted  to 
ratification.    The  Court  said: 

^^The  porter  had  been  discharged  for  other 
causes  before  the  trial  of  this  suit,  and  we  think 
the  defendant  company  cannot  be  charged  with 
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ratification  of  such  an  outrage  because  in  the 
conflict  between  tlie  statements  of  parties  it  be- 
lieved its  own  servant  and  at  all  events  thought 
it  just  to  preserve  the  status  (juo  until  judicial 
deterniinatioii  of  the  dis])ute."  (The  jud.^ment 
was  reversed.) 

In  Kastrnp  v.  YcUoir  Cab  Company,  282  Pac.  742, 
which  was  an  action  to  recover  damages  for  battery 
inflicted  on  Kastrnp  by  the  company's  superintendent 
of  cab  drivers,  there  is  a  lather  exhaustive  discussion 
of  almost  every  (luestion  raised  in  the  iuvstant  case. 
It  was  there  claimed  that  because  Harris,  who  made 
the  assault,  was  not  discharged  it  amounted  to  ratifica- 
tion. The  Kansas  Supreme  Court  quoted  with  ap- 
proval from  G.,  (\  &  S.  F.  By.  Co.  v.  Kirkhride,  79 
Tex,  457,  15  S.  W.  495,  as  follows: 

*^We  think  it  would  be  extending  the  doctrine 

of  ratification  too  far  to  apply  it  to  such  a  case 

as  the  one  before  us.  *  *  * 

The  rule  invoked  (that  retaining  the  employee 
in  the  employment  was  ratification)  might  lead  to 
the  discharge  of  an  innocent  and  useful  servant, 
when  wrongfully  accused  or  suspected,  because 
his  employer  could  not  be  certain  in  advance  what 
would  be  the  result  of  a  future  trial,  and,  instead 
of  taking  the  risk  of  being  charged  with  a  pecu- 
niary liability  for  which  he  was  not  otherwise 
responsible,  might  discharge  the  servant." 

Second :     Testimony  as  to  sigfning  complaints. 

The  city  magistrate  who  tried  Oouldsberry  pro- 
duced the  original  com])laints  (copies  are  in  the 
transcript,  pp.  124,  125),  upon  which  he  was  tried, 
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neither  of  which  was  signed  by  the  Novicks;  and  he 
testified  (Tr.  p.  89):  "I  don't  beheve  Mr.  or  Mrs. 
Novick  ever  made  a  complaint  against  Gouldsberry." 
Mr.  and  Mrs.  Novick  each  denied  having  signed  any 
complaint  against  Gronldsljerry.  (Tr.  p.  95.) 

Pallage  testified  (Tr.  p.  97)  that  he  saw,  at  the 
police  station,  a  complaint  signed  by  Mr.  and  Mrs. 
Novick;  and  Kerestine   first  testified  that  Mr.   and 
Mrs.  Novick  signed  a  complaint,  and  then  admitted 
(Tr.    p.    92)    that    he    was    "probably"    mistaken. 
Also,    neither   the    testimony    of   Pallange    or    Ker- 
estine   was    competent     to    charge    the    appellants 
since    neither    witness    saw    them    sign    and   neither 
showed   knowledge   of   the  appellant's   handwriting. 
If  Mr.  and  Mrs.  Novick  did  sign  a  complaint  against 
Gouldsberry,  there  is  nothing  to  show  that  they  did 
not  beheve  Gouldsberry  was  guilty  of  an  assault  upon 
Carroll  and  by  signing  a  complaint  against  Goulds- 
berry  they  only  put  in  motion  an  inquiry.    Whether 
they  put  that  inquiry  in  motion  or  whether  it  was 
put  in  motion  by  someone  else,  the  fact  remains  that 
Gouldsberry  was  tried  and  convicted,  and  there  is 
no  testimony  that  either  Novick  testified  in  Goulds- 
berry's  trial.  It  seems  apparent  that  ratification  could 
not  be  based  upon  the  signing  of  those  complaints. 

Third:    Testimony  relative  to  an  oral  statement  alleged  to  have 
been  made  by  William  H.  Novick. 

The  only  applicable  statement  claimed  to  have  been 
made  appears  on  page  37  of  the  transcript.  There 
Mr.  Gouldsberry  testified  as  to  a  converastion  with 
Novick  on  the  Monday  morning  after  Gouldsberry 's 
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trial  in  the  Municipal  Court,  to  this  efEect:  '^He 
wanted  to  know,  he  said  ^What's  the  matter  with  you 
Gouldsberry?  Are  you  crazy?  If  I  had  been  there  I 
would  have  broken  your  Goddam  neck.  ***'''  Novick 
denied  the  statement  as  Gouldsberry  had  related  it. 
(Tr.  p.  95.)  Assuming  that  Novick  did  make  that 
statement  exactly  as  Gouldsl)erry  testified,  we  con- 
fidently assert  it  did  not  constitute  ratification.  It  was 
made  immediately  after  the  trial  at  which  Goulds- 
berry  was  found  guilty,  and  did  not  indicate  any  in- 
tention of  Novick  to  take  upon  himself  any  error 
which  was  made  in  that  trial.  It  was  simply  a  com- 
ment based  on  what  Novick  believed  were  the  facts. 

The  genera]  principles  of  ratification  are  stated  in 
Labatt  {Master  and  Servant),  Second  Edition,  Vol.  7, 
page  7896,  and  in  15  Am.  Jur.  (Damages),  page  37, 
Section  289.  These  authorities  say  in  almost  the  same 

words : 

''On  general  principles  to  authorize  an  infer- 
ence of  ratification  it  must  appear  that  the  party 
ratifying  had  knowledge  of  all  the  facts  and  cir- 
cumstances attending  the  transaction  or  that  he 
had  an  intention  to  take  upon  himself,  without 
inquiry,  the  risk  of  any  improper  act  as  his  own." 

So  in  the  instant  case  we  submit  that  there  was  not 
sufficient  evidence  of  ratification,  either  in  the  alleged 
statement  of  Novick  or  his  retention  of  Carroll  in  his 
employ  for  a  short  time:  and  the  Court  should  have 
granted  appellants'  motion  for  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence. 
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THERE  WAS  PREJUDICIAL  ERROR  IN  THE 
COURT'S  INSTRUCTIONS. 

First.  In  defining  ''within  the  scope  of  employment'' 
and  submitting  to  the  jury  the  question  whether 
Carroirs  acts  were  within  the  scope  of  his  employ- 
ment. 

Second,  In  instructions  as  to  ratification:  In  ad- 
vising the  jury  that  they  were  the  sole  judges  of  what 
constitutes  ratification;  in  failing  to  define  ratifica- 
tion; in  failing  to  point  out  to  the  jury  any  conditions 
limiting  the  kind  of  acts  subject  to  ratification;  in 
failing  to  point  out  to  the  jury  the  necessary  elements 
of  acts  of  ratification ;  and  in  designation  of  testimony 
to  be  considered  by  the  jury  as  showing  ratification. 

Third,   In  giving  ambiguous  Instruction  No.  4. 

Fourth.  In  includmg  among  items  which  the  jury 
could  consider  in  determining  compensatory  damages, 
''incarceration  in  jail.'' 

Argument  will  be  addressed  to  these  points  under 
the  numbers  above. 

First:    Scope  of  employment. 

Restatement  of  the  Law  of  Agency,  Chapter  7,  Sec- 
tion 228,  defines  this  phrase  as  follows : 

"Conduct  of  a  servant  is  mthin  the  scope  of 
employment  if,  and  only  if:  (A)  It  is  of  the 
kind  he  is  employed  to  perform  *  *  *  (C)  is 
actuated  at  least  in  part  by  a  purpose  to  serve 
the  master.  *  *  ^-'  (Emphasis  added.) 

The  requisite  element  required  by  "(C)"  is  en- 
tirely omitted  in  the  Instruction  given  by  the  Court, 
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and  tliis  omission  is  important  when,  as  here,  the 
trial  Jndge  left  to  the  jury  the  determination  of 
whether  the  battery  was  or  was  not  within  the  scope 
of  the  servant's  em])loyment.  The  snffieiency  of  the 
evidence  in  this  connection  is  discnssed  above  nnder 
the  heading  ^'The  servant  was  not  acting  within  the 
scope  of  his  employment". 

In  this  connection,  Restatement  of  the  Law  of 
Agency,  in  a  comment  as  to  Section  235,  says:  *'Ont- 
rageous  acts  may  indicate  that  the  servant  is  not 
actuated  by  an  intent  to  ])erform  his  master's  busi- 
ness," citing,  for  California,  the  following  cases: 
168  Cal.  715,  144  Pac.  961;  42  Cal.  App.  606,  185 
Pac.  694;  58  Cal.  App.  587,  209  Pac.  85;  to  the  same 
effect,.  Williams  v.  Puhiuni  Co.,  su])ra. 

The  Court  instructed  correctly  (Inst.  5  C,  Tr.  p. 
122)  :  ^^An  act  cannot  be  said  to  be  within  the  scope 
of  the  employment,  where  the  employer  himself,  if 
present,  would  have  no  authority  to  do  the  act".  The 
jury  found  punitive  damages  therefore  they  must 
have  found  that  Carroll's  acts  were  wilful  or  malicious 
(Inst.  6,  Tr.  p.  105),  and  it  follows  that  neither  of  the 
appellants  would  have  had  authority  to  commit  those 
acts  and  they  were  therefore  not  within  the  scope  of 
Carroll's  appointment. 

Considering  the  evidence  given  and  the  character  of 
the  act,  and  the  fact  that  the  burden  of  proof,  as  the 
Court  instructed,  was  on  the  j)laintiff,  appellants  urge 
that  the  Court  should  have  instructed  the  iury  that 
Carroll  was  not  acting  within  the  scope  of  his  em- 
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plojmient,  and  left  the  appellants'   liability  to   rest 
upon  ratification,  if  any. 

''Where  there  is  no  dispute  as  to  the  facts  and 
they  are  susceptible  of  but  one  inference,  the 
question  (scope  of  employment)  is  one  of  law  and 
should  not  be  submitted  to  the  jury." 

39  €.  J.,  page  1363,  ''Master  and  Servant", 
Section  1593. 

Second:     Instructions  as  to  ratification. 

The  Court  erred  in  instructing  the  jury  (Inst.  5, 
Tr.  p.  104)  :  "What  constitutes  ratification  is  a  ques- 
tion of  fact  for  the  jury  to  determine".  We  respect- 
fully urge  that  the  elements  which  constitute  ratifica- 
tion are  for  the  Court  to  decide,  and  it  should  have 
instructed  the  jury  as  to  those  elements.  Whether 
those  elements  were  present  or  not  was  a  question  of 
fact  for  the  jury  to  determine  only  if  the  evidence 
was  conflicting. 

Restatement  of  the  Law  of  Agency,  Volume  1, 
Chapter  4,  page  197,  section  82,  gives  this  definition 
of  ratification: 

"Ratification  is  the  affirmance  by  a  person  of  a 
prior  act  which  did  not  bind  him  but  which  was 
done  or  professedly  done  on  his  account,  whereby 
the  act  as  to  some  or  all  persons  is  given  effect 
as  if  originally  authorized  by  him." 

In  order  to  constitute  one  a  wrongdoer  by 
ratification,  the  original  act  must  have  been  done 
in  his  interest  or  have  been  intended  to  further 
some  purpose  of  his  own.    Cooley  on  Torts  127." 
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39  (\  J.  1266,  '^Master  and  Servant/'  Section 
1448,  "Ratification  by  Master",  sets  forth  the  require- 
ments of  ratification  as  follows : 

**  There  can,  of  course,  be  no  ratification  unless 
the  act  was  done  for  the  master  or  at  least  pur- 
ported to  be  done  for  him.  The  ratification  must 
be  with  full  knowledp^e  of  the  tortious  character 
of  the  act.  Ratification  of  an  unauthorized  and 
unlawful  act  can  be  inferred  only  from  the  acts 
which  evince  clearly  and  unequivocally  the  inten- 
tion to  ratify  and  not  from  acts  which  may  be 
readily  and  satisfactorily  explained  without  in- 
volving such  intention.--  The  mere  retention  in 
the  employment  of  the  servant  who  has  been 
guilty  of  the  wrongful  act  complained  of  does  not 
amount  to  ratification  of  his  act  so  as  to  impose 
liability  on  the  master,  even  though  the  master 
had  knowledge  of  the  servant's  wrongful  act,  but 
it  has  been  held  that  this  amounts  to  some  evi- 
dence of  ratification.  On  the  other  hand,  if  the 
master,  with  knowledge  of  the  wrongful  act,  ac- 
cepts the  benefits  thereof,  there  is  a  ratification 
which  renders  him  liable.'' 

See  also  quotation  from 

Lahatt  {Master  and  Servant),  2d  Ed.,  Volume 
7,  page  7896,  supra.. 
To  the  same  effect, 

15  Am.  Jiir.  731,  Dainages,  Section  289. 


-^Cities,  Voss  v.  Baker,  28  Fed.  Cas.  No.  17012;  1  Cranch. 
CC  104;  rAghtner  Mining  Co.  v.  Lane,  161  Cal.  689,  120 
Pae.  771;  and  eases  from  roniieetieut,  Illinois,  Iowa,  Ken- 
tucky, Louisiana,  Maryland,  Massachusetts.  Minnesota,  Mon- 
tana, New  York,  Pennsylvania,  Texas  and  Wisconsin. 
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In  Dillingham   v.  Anthony,  73  Tex.  47,  3  L.R.A. 

634,  15  Am.  St.  Rep.  753,  11  S.  W.  139,  the  Chief 

Justice  propounds  this  question  : 

'^It  there  were  no  other  ground  on  which  ap- 
pellants could  be  held  liable  for  actual  damages 
resulting  from  the  injuries  received  by  appellee 
from  the  battery  made  upon  him  by  the  conductor 
than  that  they  had  ratified  his  act,  could  their 
liability  be  fixed  on  that  ground  however  clear 
their  subsequent  approval  of  his  act  might  be 
made  to  appear?  ^In  order  to  constitute  one  a 
wrongdoer  by  ratification,  the  original  act  must 
have  been  done  in  his  interest  or  intended  to  fur- 
ther some  purpose  of  his  own.'  *  *  *  j^^  ^j^^  ^^^^ 

before  us  there  can  be  no  pretense  that  the  act  of 
the  servant  was  done  in  the  interest  of  appellants, 
under  a  pretense  of  authority  from  them  or  to 
further  any  interest  of  themselves  or  the  corpo- 
ration whose  business  and  property  they  were 
controlling,  and  there  was  no  ground  on  which  to 
base  ratification  which  is  but  an  agreement  ex- 
press or  implied  by  one  to  be  bound  by  the  act  of 
another  performed  for  him/'  (Emphasis  added.) 

One  of  the  principles  of  the  citations  above  was  an- 
nounced in  Sullivan  v.  People's  Ice  Corp.,  92  Cal. 
App.  764,  an  assault  case  in  which  there  was  a  verdict 
for  plaintiff,  which  was  affirmed.  In  the  opinion, 
written  by  Judge  Sturtevant,  it  is  said : 

^^The  law  is  well  laid  down  in  distinct  terms  in 
the  passage  from  the  4  Inst.  317,  ^he  that  receiveth 
a  trespassei',  and  agreeth  to  a  ti-espass  after  it  be 
done,  is  no  tresi)asser,  miless  the  trespass  was 
done  to  his  use  or  for  his  benefit,  and  then  his 


34 


agreement  sii))sequent  amounteth  to  a  command- 
ment/ The  question  of  lialnlity  by  ratification 
de])ends  upon  this,  whether  the  act  was  originally 
intended  to  be  done  to  the  use  or  for  the  benefit  of 
the  party  who  is  afterwards  said  to  have  ratified 
it.'' 

Justice  Clifford,  in  Sn prni'sors  r.  Schowk,  5  Wall. 
772,  782,  18  L.  Ed.  TmC),  discussing  ratification  of  acts 
of  agents  done  in  excess  of  authority,  says: 

^^Sucli  ratification  mav  be  bv  exi)ress  consent, 
or  by  acts  and  conduct  of  the  ])rinci])al  ijfcoii- 
Histent  ivith  anij  other  Jii/pothesis  fJurn  flt(tf  lie 
approved  ami  intended  to  adopt  what  had  been 
done  in  his  name.''  (Emphasis  added.) 

None  of  the  testimony  to  which  the  Court  directed 
the  attention  of  the  Jurors  in  connection  with  rati- 
fication could  amount  to  ratification  within  the  above 
principles. 

Retention  in  employment  has  been  held  to  be  some 
evidence  of  ratification,  but  the  rule  as  to  that  situa- 
tion is  set  forth  in  :i")  Am.  Jur.,  998,  '^Master  and 
Servant,"  Sec.  5(>:3,  as  follows: 

^* Where  the  evidence  shows  that  the  em])loyee's 
wrongful  act  was  onc^  which  served  the  personal 
interest  of  the  employee  and  could  not  have  ap- 
I^ertained  to  the  employer's  business,  the  defend- 
ant cannot  be  found  liable^  because  he  retained 
the  wrongdoer  in  his  employ."  (Citing  Evering- 
ham  V.  Chicago  B,  d-  Q.  R.  Co.,  148  Towa  662,  127 
N.  W.  109,  Aim.  Cas.  1912C  848;  Kwiechen  v. 
Holmes  c&  H,  Co.,  106  Minn.  148,  118  N.  W.  668, 
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99  L.R.A.  (N.S.)  2^^;  Wells  v.  Robinson  Brothers 
Motor  Co.,  153  Miss.  415,  121  So.  141;  Mandel 
V.  Byron,  191  Wis.  446,  211  N.  W.  145.) 

In  Kastrup  v.    Yellow   Cab    Co.,   supra,   the   trial 

Court  charged  the  jury  that : 

"\i  the  servant  of  defendant  acted  without  the 
scope  of  his  authority  when  ordering  plaintiff  to 
descend  from  the  car  they  should  find  for  the 
defendant  ^unless  you  should  further  find  from 
the  evidence  that  the  defendant  after  full  notice 
of  the  conduct  of  its  employee,  ratified  the  same 
by  retaining  him  in  its  employment,  in  which  last 
case  you  will  find  for  plaintiff.'  '' 

Of  which  the  Supreme  Court  of  Kansas  said: 

^'This  charge,  we  think,  was  erroneous.  We  are 
not  prepared  to  hold  that  the  performance  of  a 
wrongful  act  by  a  servant,  for  which  his  employer 
for  any  reason  is  not  liable  at  the  time  the  act  is 
committed,  shall  become  the  act  of  the  employer 
afterwards,  simply  because  he  refuses  to  dis- 
charge the  servant  from  his  employment.'' 

It  will  be  noted  that  the  Kansas  Court,  in  charging 
the  jury,  put  in  the  qualification  *' after  full  notice  of 
the  conduct  of  its  employee,"  which  was  never  given 
anywhere  as  a  condition  l)y  the  trial  judge  in  the 
instant  case;  and,  while  in  the  instant  case,  the  trial 
judge  did  not  go  as  far  as  the  Kansas  judge  when 
he  said  ''ratified  the  same  hy  retaining  him  in  its 
employment,"  still  the  effect,  so  far  as  the  jury  was 
concerned  in  the  instant  case,  must  have  been  just 
the  same  as  the  Kansas  judge's  instruction.    No  limi- 
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tation  of  any  sort  was  placed  upon  the  direction  to 
the  jury  that  the  mere  fact  of  retention  in  employ- 
ment might  be  sufficient  evidence  of  ratification  to 
bind  the  appellants.  There  was  no  evidence  upon 
w^hich  the  jury  could  have  fairly  fomid  that  the  act 
of  Carroll  was  ratified  if  the  Court  had  properly  in- 
structed them  as  to  the  (j[ualifications  surrounding 
ratification  as  indicated  above,  and  there  Avas  no  testi- 
mony upon  which  tlie  Court  should  have  based  an 
instruction  upon  the  theory  of  ratification,  since  it  is 
plain  from  the  testimony  that  the  Novicks  could  not 
be  held  to  have  been  liable  through  ratification. 

AdvertiuGT  to  the  testimony  which  was  indicated  bv 
the  judge  as  applicable  to  the  question  of  ratification, 
to-wdt,  '^the  testimony  of  the  alleged  signing  of  com- 
plaints against  the  i)laintiff,"  those  were  criminal 
complaints.  The  Novicks  were  not  seeking  to  gain 
any  benefit,  financial  or  otherAvise,  for  themselves, 
even  if  they  had  signed  those  complaints,  and  their 
action  in  that  respect  would  not  have  been  **incon- 
sistent  with  any  other  hy])othesis  than  ratification''. 
The  facts  w^ere  plain  before  the  Court  that  Goulds- 
berry  was  not  prosecuted  u])on  any  complaint  signed 
by  them,  and  the  Court  had  no  evidence  before  it 
upon  which  to  base  its  instruction  in  that  respect. 

Third :     Ambiguous  and  obscure  instruction. 

The  Court's  instruction  No.  4  (Tr.  p.  101)  is  erron- 
eous not  only  because  it  assumes  evidence  by  William 
Carroll,  a  person  who  did  not  testify,  l)ut  also  be- 
also  because  it  might  be  construed  as  an  unrestricted 
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authorization  to  find  a  verdict  for  plaintiff  against 
all  the  appellants.  Without  any  differentiation  be- 
tween the  liability  of  employer  and  the  tort  feasant 
servant  the  Court  instructs  that  if  the  jury  find  that 
certain  acts  were  done  by  Carroll,  ^^then  it  will  be 
your  duty  to  find  for  the  plaintiff  against  one  or  more 
of  the  defendants,  in  harmony  with  these  instructions 
such  damages  as  you  may  find  from  the  evidence  the 
plaintiff  suffered''  *  *  * 

There  is  no  comma  between  the  parenthetical  clause 
^4n  harmony  with  these  instructions"  and  the  words 
*^such  damages"  and  the  clause  could  be  construed 
to  modify  ^^such  damages."  The  clause  could  also  be 
referred  to  and  modify  the  words  ^^for  the  plaintiff." 
Neither  of  these  allocations  would  do  violence  to 
grammatical  construction.  Granting  that  the  Court 
may  have  intended  to  instruct  a  verdict  against  Car- 
roll only,  yet  he  owed  a  duty  to  these  appellants  to 
so  word  his  instruction  that  the  jury  could  not  con- 
sider it  an  instruction  to  find  against  appellants. 

Fourth :    Error  in  instructing  as  to  the  elements  of  damages. 

The  Court  instructed  (Inst.  8,  Tr.  p.  105)  that  if 
entitled  to  damages  the  plaintiff  might  ^^  recover  for 
physical  pain  and  mental  anguisli  he  endured,  if  any, 
as  a  result  of  the  alleged  assault  and  battery,  and  his 
incarceration  in  jail  as  well  as  *  *  ^." 

This  instruction  ties  in  closely  with  that  in  Instruc- 
tion 5  inviting  the  jury  to  consider  signing  of  criminal 
complaints  as  evidence  of  ratification,  and  we  con- 
fidently assert  it  is  erroneous,  for  the  reason  that  it 
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authorizes  the  plaintiff  to  recover  in  this  action  dam- 
ages he  could  not  have  recovered  in  a  direct  action 
against  any  of  these  defendants,  and  especially  the 
appellants,  for  malicious  prosecution,  false  imprison- 
ment, or  conspiracy  to  maliciously  prosecute  or  falsely 
imprison. 

It  is  elemental  that  to  recover  damages  by  direct 
action  in  such  cases  the  fact  of  conviction  is  a  com- 
plete and  effective  bar  to  recovery. 

34    Am.    Jur.    720,    "'Malicious    Prosecution," 
Sec.  29. 

Reasonable  cause  is  also  a  bar.  Another  reason 
that  the  Court's  instruction  is  wrong  is  because  there 
is  no  recognition  of  the  rule  of  proximate  cause  and 
intervening  cause.  The  evidence  here  shows  that 
Grouldsberry's  actions  on  the  street  were  the  cause 
of  one  complaint  and  conviction,  and  also  that  there 
w^as  ample  opportunity  during  his  resistance  to  the 
police  for  him  to  have  broken  his  ankle.  (Tr.  pp. 
64,  83,  84.)  No  instruction  was  given  to  cover  these 
matters. 

So  far  as  counsel's  search  has  gone,  no  case  has 
been  found  that  even  s(iuints  at  allowing  a  plaintiff 
to  enter  by  the  back  door  and  get  what  the  law  would 
not  give  him  if  he  entered  by  the  front  door.  The 
undisputed  facts  that  were  before  the  Court  negative 
Gouldsberry's  right  to  such  damages. 

If  the  instruction  referred  to  was  as  we  think 
plainly  wrong,  it  was  vital  for  the  reason  that  the  jury 
gave  both  compensatory  and  i^unitiA'c  damages  and 
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no  one  can  tell  to  what  extent  or  in  what  amount  they 
were  awarded  because  of  this  wrong  instruction. 

It  is  true  no  objection  was  directly  made  to  the 
instruction  as  given  but  there  was  objection  to  the 
general  instruction  as  to  ratification  and  as  to  the 
whole  of  Instruction  5,  with  which  this  Instruction 
8  ties  in.  In  any  case  we  urge  that  it  was  a  plain 
prejudicial  error  and  should  be  noticed  as  such. 

In  conclusion,  we  respectfully  urge  that  the  judg- 
ment in  this  case  should  be  reversed,  first,  because 
there  was  not  sufficient  evidence  to  warrant  the  jury's 
verdict  against  appellants  for  either  compensatory 
or  punitive  damages  and,  second,  because  the  Court's 
instructions  were  prejudicially  erroneous  as  above 
indicated. 

Dated :  August  11,  1948. 

Respectfully  submitted, 

R.  E.  Baumgartner,  and 
George  B.  Grigsby, 

Attorney  for  Appellants, 
E.  Coke  Hill, 

Of  Counsel,  , 
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No.  11,869 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


William  H.  Novick  and  Annetta 

NOVICK, 

Appellants, 

vs. 

Anson  E.  Gouldsberry, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division. 

BRIEF  FOR  APPELLEE. 


STATEMENT  OF  BASIS  FOR  JURISDICTION. 

The  Judgment  which  is  the  basis  of  this  appeal  was 
rendered  June  130,  1947,  by  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  in  favor  of  the 
plaintiff,  appellee  herein,  and  against  four  defendants 
jointly  and  severally  (Tr.  pp.  18-19).  Two  of  the 
defendants  are  the  appellants  herein.  The  other  de- 
fendants have  not  joined  in  the  appeal.  The  judg- 
ment is  in  the  sum  of  two  thousand  five  hundred 
dollars  for  compensatory  damages  plus  one  thousand 
dollars  punitive  damages  and  for  plaintiff's  costs  and 
disbursements  (Tr.  p.  19).  The  action  upon  which 
the  judgment  was  based  concerned  an  alleged  assault 


upon  appellee  occurring  on  July  5,  1946,  at  Seward, 
Third  Division,  Territory  of  Alaska  (Tr.  pp.  2-7). 
On  July  5,  1946,  and  thereafter  to  and  including  the 
filing  of  the  action,  and  to  the  time  of  trial,  all  of  the 
parties  to  the  action,  were  residents  of  Seward, 
Alaska  (Tr.  pp.  31,  65,  66,  69,  70,  77,  79). 

The  District  Court  for  the  Territory  of  Alaska  is 
a  Court  of  general  jurisdiction.  Act  of  June  6,  1900, 
31  Stat.  L.  321,  as  amended  35  Stat.  L.  839,  840, 
C.L.A.  1933,  Sec.  1091,  which  reads  in  so  far  as  here 
material, 

*^  There  is  established  a  District  Court  for  the 
Territory  of  Alaska  *  *  *  with  general  jurisdic- 
tion in  *  *  *  civil  causes.'' 

Such  District  Court  had  jurisdiction  over  defendants, 
including  appellants,  by  reason  of  personal  service 
of  process  upon  them  and  by  their  general  appear- 
ance in  the  action  first  by  demurrer,  then  by  answer 
(Tr.  pp.  8,  9-15). 

This  Court  has  jurisdiction  by  virtue  of  the  pro- 
visions of  Sec.  225,  Vol.  28,  U.S.C.A.  (Judicial  Code, 
Sec.  128)  as  amended,  the  pertinent  provisions  of 
which  are: 

''The  Circuit  Court  of  Appeals  sliall  have  appel- 
late jurisdiction  to  review  by  appeal  final  deci- 
sions *  *  *  Third.  In  the  District  Courts  for 
Alaska,  or  any  di\dsion  thereof  *  *  *  in  all 
cases." 


STATEMENT  OF  THE  CASE. 
Complaint  in  the  cause  from  which  this  appeal 
arises  was  filed  November  20,  1946,  in  the  District 
Court  for  the  Territory  of  Alaska,  Third  Division 
(Tr.  p.  7).  Defendants,  including  appellants,  ap- 
peared generally  by  demurrer  and  demurrer  was  over- 
ruled (Tr.  p.  8).  All  defendants  including  appellants, 
jointly  answered  the  complaint  (Tr.  pp.  9-15),  and 
all  defendants  were  represented  by  the  same  attorney 
(Tr.  p.  14).  Plaintiff  replied  to  the  answer  (Tr.  p. 
15). 

Trial  of  the  cause  was  commenced  March  26,  1947, 
at  Seward,  Alaska,  before  the  Honorable  Anthony  J. 
Dimond,  Judge  and  a  jury  duly  impanelled  and 
sworn  (Tr.  p.  31). 

Plaintiff  was  present  at  the  trial  in  person  and  by 
counsel.  All  defendants  likewise  were  present  at  the 
trial  and  represented  by  counsel  (Tr.  p.  31). 

At  the  trial  plaintiff  and  Henry  J.  Pallage  testified 
on  plaintiff's  behalf  and  plaintiff  rested  his  case  (Tr. 
pp.  31-50).  Thereupon  Joseph  M.  Hamilton,  Patrick 
J.  Friede,  Charles  Ottoson,  Charlie  C.  Peterson,  Peter 
P.  Kerestine,  and  defendants  Annetta  Novick,  Mrs. 
Lucille  Carroll,  and  William  H.  Novick  testified  on 
behalf  of  defendants  (Tr.  pp.  50-79)  and  the  defense 
rested  (Tr.  p.  79). 

Defendant  William  Carroll  was  personally  present 
in  Court  (Tr.  pp.  31-79)  but  didn't  testify. 

Mr.  Gouldsberry  testified  in  rebuttal  (Tr.  pp.  80- 
81)   and  then  jjlaintiff's  case  in  chief  was  reopened 


and  Irvin  L.  Metcalf  and  Dr.  J.  H.  Shelton  testified 
for  plaintiff  (Tr.  pp.  81-84). 

Thereupon  appellants  William  H.  No\dck  and  An- 
netta  Noviek  and  defendant  Lucille  Carroll  moved 
for  an  instructed  verdict  on  the  groimd  of  insuf- 
ficient evidence  (Tr.  p.  84)  and  the  motion  was  argued 
(Tr.  pp.  84-88).  The  motion  was  by  the  Court  over- 
ruled (Tr.  p.  88).  The  defendants  then  introduced 
testimony  by  witnesses  Thomas  E.  Howell,  Peter  P. 
Kerestine,  William  H.  Noviek  and  Mrs.  Annetta 
Noviek  (Tr.  pp.  88-96). 

After  defendants  rested  their  rebuttal  Henry  J. 
Pallage  testified  in  rebuttal  for  the  plaintiff  (Tr.  pp. 
96-99)  and  both  sides  rested  (Tr.  p.  99).  Both  parties 
introduced  evidence  in  the  cause  after  appellants' 
motion  for  directed  verdict  and  had  been  overruled 
(Tr.  pp.  88-99).  Appellants  did  not  renew  their  mo- 
tion for  directed  verdict  at  the  close  of  all  the  evi- 
dence (Tr.  p.  99)  or  thereafter  (Tr.  pp.  99-122). 

At  the  close  of  the  evidence  the  Court  instructed 
the  jury  (Tr.  pp.  99-112).  Defendants,  including  ap- 
pellants, excepted  generally  to  failure  to  give  their 
requested  instructions  but  did  not  specify  any  grounds 
of  objection  nor  did  any  of  the  defendants  state  dis- 
tinctly or  otherwise  the  grounds  of  their  objection  to 
the  failure  of  the  Court  to  give  the  requested  in- 
structions (Tr.  pp.  114-115,  118).  The  defendants 
excepted  to  instruction  mnn])er  five  as  given  by  the 
Court  on  the  specific  ground  that  the  term  ''within 
the  scope  of  employment"  was  used  too  frequently 


without  defining  the  phrase  (Tr.  pp.  112-113).  Later 
the  Court  by  instruction  5-C  defined  ^' scope  of  em- 
ployment" for  the  jury  (Tr.  p.  122).  None  of  the 
defendants  excepted  to  instruction  5-C  as  given,  nor 
did  they  in  any  manner  indicate  to  the  Court  that 
such  instruction  did  not  meet  the  objection  they  had 
made  to  instruction  5  (Tr.  p.  122). 

At  the  request  of  the  plaintiff  the  Court  added 
additional  language  to  instruction  number  6  (Tr.  pp. 
119-120).  Defendants  excepted  to  the  addition  made 
to  instruction  6  and  limited  their  exception  to  such 
addition  (Tr.  p.  120).  The  exception  was  based  on 
the  specific  ground  that  the  jury  might  feel  that  re- 
tention of  defendant  Carroll  in  the  employment  of  ap- 
pellants might  constitute  ratification  of  Carroll's  acts, 
and  that  such  retention  wouldn't  constitute  ratifica- 
tion (Tr.  pp.  119-120).  No  objection  was  made  and 
no  exception  was  taken  by  any  of  the  defendants  to 
any  of  the  instructions  as  given  by  the  Court  either 
in  whole  or  in  part  except  as  above  set  forth. 

After  verdict  but  before  judgment  appellants  made 
motion  for  new  trial  and  the  motion  was  denied. 
Appellants  excluded  motion  for  new  trial  from  the 
printed  transcript  (Tr.  p.  135). 

Assignment  of  errors  made  by  appellants  in  this 
cause  are  based  on  several  groimds  as  follows: 

1.  Overruling  of  motion  for  directed  verdict  made 
by  appellants  and  defendant  Lucille  Carroll  (Tr.  p. 
23). 
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2.  Alleged  a])use  of  discretion  in  overruling  mo- 
tion for  new  trial  (Tr.  pj).  23-24). 

3.  Alleged  error  in  giving  a  portion  of  instruction 
five  such  portion  being  set  out  verbatim  (Tr.  pp. 
24-25). 

4.  Alleged  error  in  refusing  to  instruct  the  jury- 
as  requested  in  defendants'  requested  instructions  one 
to  five  inclusive  (Tr.  pp.  25-29). 

In  their  statement  of  points  on  appeal  appellants 
designate  additional  alleged  error  in  the  Court's  giv- 
ing of  a  portion  of  instruction  4  (Tr.  pp.  131-133)  and 
in  giving  instruction  six  (Tr.  pp.  133-134). 

In  their  brief  appellants  designate  an  additional 
alleged  error  in  the  giving  of  a  portion  of  instruction 
number  8  (appellants'  brief  p.  14)  and  a  portion  of 
instruction  number  9  (appellants'  brief  p.  15).  These 
alleged  errors  were  not  raised  prior  to  the  brief  either 
by  objection,  exception,  assignment,  statement  of 
points  or  otherwise. 

In  general  appellee  concurs  in  the  statement  of 
facts  made  by  appellants  with  certain  exceptions 
herein  set  forth. 

Appellee  does  not  concur  in  the  statement  (appel- 
lants' brief  pp.  3-4)  concerning  the  movements  of 
Mrs.  Novick  and  what  she  says  she  found  on  arriving 
in  the  bar  and  as  to  what  she  did  there.  Appellee  al- 
leges that  Mrs.  Novick  was  present  in  the  bar  from 
the  beginning  of  the  altercation  and  that  she  actively 
participated  in  the  assault  as  testified  by  appellee 
(Tr.  pp.  32,  34,  43,  44,  48,  49). 


It  is  undisputed  as  alleged  in  appellants'  brief  (p. 
3)  that  before  July  5,  1946,  appellee  had  ''slapped 
Carroll  over",  but  it  is  likewise  undisputed  that  at 
the  time  of  the  ''slapping  over",  Carroll  was  carry- 
ing on  an  improper  course  of  conduct  with  appellee's 
wife,  in  a  public  place  on  the  streets  of  Seward, 
Alaska  (Tr.  p.  40). 

Statement  in  appellants'  brief  (p.  4)  to  the  effect 
that  it  is  undisputed  that  Mrs.  Carroll  and  Goulds- 
berry  began  to  quarrel  is  not  accurate.  That  matter 
is  disputed. 

Referring  to  the  last  line  of  the  first  paragraph  on 
page  4  of  appellants'  brief,  appellee  asserts  there  is 
nothing  in  the  record  to  merit  the  language  there 
used. 

Technically  appellants  are  correct  in  their  state- 
ment (last  paragraph  p.  4,  brief)  to  the  effect  that 
Gouldsberry's  testimony  about  commencement  of  the 
fight  conflicts  with  the  testimony  of  every  other  wit- 
ness who  testified  on  the  subject.  Actually  no  other 
witness  testified  on  the  subject  except  Mrs.  Carroll. 

Charlie  Peterson  went  out  and  found  a  policeman 
as  appellants  have  said.  He  apparently  went  as  a  re- 
sult of  a  request  by  Annetta  Novick  ("I  kept  asking 
people —  somebody  to  please  call  Pete  or  Bill,  find 
Bill")   (Tr.  p.  67). 

Appellants'  statement  that  all  the  witnesses  but 
plaintiff  testified  plaintiff  was  trying  to  get  back  into 
the  bar  when  the  policeman  came  is  incorrect.  Mrs. 
Novick  is  the  only  one  who  so  testified. 
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Appellee  submits  there  is  nothing  in  the  record  as 
to  whether  appellee  appealed  or  did  not  appeal  as 
alleged  in  the  last  line  of  page  5  of  appellants'  brief. 


QUESTIONS  INVOLVED. 

1.  Have  appellants  presented  any  record  in  this 
matter  entitling  them  to  relief  in  this  Court  ? 

Raised  by  the  entire  record  presented  including 
particularly  objections  made  and  exceptions  taken 
at  the  trial,  assignment  of  errors,  designation  of 
points  and  alleged  errors  raised  for  the  first  time 
in  appellants'  brief. 

2.  Assuming  that  the  record  presented  by  appel- 
lants is  technically  sufficient  to  entitle  appellants  to 
relief,  have  appellants  demonstrated  substantial  preju- 
dicial error  in  the  proceedings  before  the  trial  Court 
so  as  to  require  a  reversal  of  the  judgment  rendered 
by  that  Court? 

Raised  by  the  entire  record  on  appeal. 


ARGUMENT. 

Appellants  in  this  matter  are  not  entitled  to  raise 
the  matters  contained  in  certain  of  their  specifica- 
tions of  error  as  follows: 

1.  As  to  the  overruling  of  Willian  Novick's  mo- 
tion for  directed  verdict  for  the  reason  that  evi- 
dence on  behalf  of  both  parties  was  offered  and 
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admitted  after  such  motion  was  overruled  and 
such  motion  was  not  renewed  at  the  close  of  the 
trial  or  at  all  after  receipt  of  the  additional  evi- 
dence, and  for  the  further  ground  that  the  mo- 
tion in  question  had  no  reference  to  damages, 
excessive  or  otherwise. 

2.  As  to  the  overruling  of  Annetta  Novick's  mo- 
tion for  directed  verdict  for  the  same  reason  as 
set  out  in  the  preceding  paragraph. 

3.  As  to  denying  motion  for  new  trial  for  the 
reason  that  the  motion  for  new  trial  is  not  before 
this  Court,  the  motion  having  been  expressly  de- 
leted from  the  record  by  direction  of  appellants, 
and  for  the  further  reason  that  such  motion  and 
the  papers  in  support  thereof,  are  not  included 
in  the  bill  of  exceptions. 

4.  As  to  the  giving  of  a  portion  of  instruction 
number  4  as  set  forth  in  appellants'  specification 
number  four  for  the  reason  that  no  objection  was 
made  or  exception  taken  to  instruction  number 
four  or  any  part  thereof  by  appellants  at  the 
trial.  Neither  was  any  assignment  of  error  made 
concerning  the  giving  of  such  instruction  or  any 
portion  thereof. 

5.  As  to  the  giving  of  a  portion  of  instruction 
number  5  as  set  forth  in  appellants'  specification 
number  five  for  the  reason  that  no  objection  was 
made  or  exception  taken  to  instruction  number 
five  or  any  part  thereof  by  appellants  at  the  trial, 
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except  that  it  failed  to  define  ^Svithin  the  scope 
of  employment''  and  such  error  if  it  was  error 
was  cured  by  the  giving  of  instruction  5-C  de- 
fining *^ scope  of  employment"  without  objection 
by  appellants. 

6.  As  to  the  giving  of  instruction  number  six 
except  as  to  the  language  '* unless  the  jury  finds 
by  a  preponderance  of  the  evidence  that  the  em- 
ployer has  ratified  the  acts  of  his  employee  as 
hereinbefore  explained'',  for  the  reason  that  the 
only  objection  made  or  exception  taken  to  in- 
struction number  six  at  the  trial  was  specifically 
limited  to  the  quoted  language,  and  as  to  the  giv- 
ing of  the  instruction  number  six  for  the  reason 
that  no  error  was  alleged  in  the  giving  of  instruc- 
tion number  six  in  appellants'  assignment  of 
errors. 

7,  8,  9,  10,  11.  As  to  refusal  of  the  Court  to 
instruct  the  jury  according  to  defendants'  re- 
quested instructions  numbered  1  through  5  in- 
clusive for  the  reason  that  the  exceptions  taken 
to  such  refusal  were  merely  general  exceptions 
without  pointing  out  reasons  or  specific  objections 
to  such  refusal  or  as  to  why  such  requested  in- 
structions should  have  been  given,  and  for  the 
further  reason  that  as  will  appear  from  instruc- 
tions given  and  the  requested  instructions  the 
requested  instructions  were  either  improper  as 
not  being  based  on  any  evidence  in  the  case,  or 
were  improper  as  requesting  the  Court  to  invade 
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the  province  of  the  jury  as  to  the  facts  or  were 
given  in  substance  in  the  charge  given  the  jury 
by  the  Court. 

12,  13.  As  to  giving  that  portion  of  Instruction 
number  8  and  that  portion  of  Instruction  num- 
ber 9  quoted  under  appellants'  specification  num- 
bered 12  and  13  for  the  reason  that  no  objection 
was  made  or  exception  taken  to  either  of  such 
instructions  or  any  part  thereof  at  the  trial,  and 
for  the  further  reason  that  these  points  have 
never  been  raised  prior  to  appellants'  brief  either 
by  assignment,  designation  or  otherwise. 

Appellants  by  introduction  of  evidence  after  denial 
of  their  motion  for  directed  verdict  waived  such  mo- 
tion and  the  exception  taken  to  its  denial  and  are  not 
entitled  to  assign  such  denial  as  error  on  this  appeal. 
Union  Pacific  Railway  Co.  v.  Daniels,  152  U.  S. 

684,  687-688; 
Runkle  v,  Burnham,  153  U.  S.  216,  222 ; 
Fulkerson  et  al,  v.  Chisna  Min.  &  Imp,  Co,,  122 
Fed.    782,    784    (9th    Circuit    arising    from 
Alaska) ; 
Heskett  et  al.  v.  United  States,  58  F.  (2d)  897, 
901-902  (Ninth  Circuit). 

Appellants  are  not  entitled  to  assign  as  error  the 
claimed  insuificiency  of  evidence  to  justify  the  verdict 
having  failed  to  raise  that  point  by  appropriate  mo- 
tion at  the  close  of  the  evidence. 


12 

In 

Hansen  v.  Boyd,  161  U.S.  397,  402, 
Mr.  Justice  White  says : 

^^This  assignment  is  of  course  without  merit, 
since  it  asks  us  to  determine  the  weight  of  proof 
and  thus  usurp  the  province  of  the  jury.  There 
was  no  motion  made  at  the  close  of  the  evidence 
to  direct  a  verdict,  and  both  parties  therefor 
agreed  to  the  submission  of  the  issues  of  fact  to 
the  consideration  of  the  jury.  In  the  absence  of 
such  a  request,  we  must  assume  that  there  was 
sufficient  evidence  to  warrant  the  Court  in  per- 
mitting the  jury  to  draw  the  inferences  proper 
to  be  deduced  from  the  evidence  of  the  case." 

Pennsylvania  Casualty  Coynpany  v,  WJiiteway, 
et  ah,  210  Fed.  782,  783-784  (Ninth  Circuit). 

^^When  an  action  at  law  is  tried  before  a  jury, 
their  verdict  is  not  subject  to  review  unless  there 
is  absence  of  substantial  evidence  to  sustain  it, 
and  even  then  it  is  not  reviewable  unless  a  re- 
quest has  been  made  for  a  peremptory  instruction 
and  an  exception  taken  to  the  ruling  of  the 
Court." 

Bank  of  Italy  v.  F.  Romero  &  Co.,  287  Fed.  5, 

7  (Ninth  Circuit  Court)  ; 
United  Verde  Copper  Co.  v.  Jaher,  298  F.  97 

(Ninth  Circuit  Court)  ; 
Sharpies  Separator  Co.  v.  Skinner,  251  F.  25, 
26-27  (Ninth  Circuit). 

See  also 

Frederick  v.  United  States,  163  F.  (2d)  536,  539 
(Ninth  Circuit). 
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Appellants  in  their  first  specification  of  error  (ap- 
pellants' Brief  p.  6)  alleges  error  that  the  verdict  of 
the  jury  was  for  excessive  damages.  No  motion  to 
or  ruling  of  the  Court  in  that  connection  is  before  the 
Court.  Neither  is  the  point  discussed  or  argued  in 
appellants'  brief.  Appellee  assumes  such  specification 
has  been  waived  and  may  be  disregarded. 

Forno  v,  Coyle,  75  F.  (2d)  692,  695  (Ninth  Cir- 
cuit). 

The  bill  of  exceptions  (Tr.  p.  123)  shows  that  de- 
fendants filed  a  motion  for  new  trial,  that  the  motion 
was  denied,  and  exception  allowed.  Neither  the  motion 
nor  the  documents  in  support  thereof,  nor  the  order 
of  the  Court  thereon,  are  included  in  the  bill  of  ex- 
ceptions. Granting  or  refusal  to  grant  a  motion  for 
new  trial  is  in  the  sound  discretion  of  the  Court.  Since 
the  grounds  of  the  motion  and  the  reasons  for  the 
Court's  ruling  thereon  are  not  before  this  Court,  it 
cannot  be  said  as  a  matter  of  law  that  the  trial  Court 
manifestly  abused  its  discretion  in  denying  the  motion 
for  new  trial. 

Fairmont  Glass  Works  v.  Ciib  Fork  Coal  Co,, 

et  al.,  287  U.  S.  474,  482,  485 ; 
Copper  River  &  N,  W,  By,  Co,  v.  Reeder,  211 

Fed.  280,  286    (Ninth  Circuit  arising  from 

Alaska). 

If  it  be  argued  that  the  motion  for  new  trial  was 
upon  the  ground  that  there  was  no  substantial  evi- 
dence to  justify  the  verdict  against  either  of  the  de- 
fendants William  H.  Novick  and  Annetta  Novick  as 
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it  is  alleged  in  appellants'  third  specification  of  error, 
appellee  contends  that  upon  the  record  which  is  be- 
fore the  Court,  the  motion  was  properly  denied.  The 
motion  was  made  jointly  by  all  the  defendants,  includ- 
ing William  Carroll  (Tr.  pp.  24  and  123).  Appellants 
concede  in  their  brief  (p.  18)  that  the  verdict  was 
proper  as  against  Carroll.  Thus  a  joint  motion  for 
new  trial  by  all  the  defendants  was  properly  denied 
on  that  ground  alone. 

In  addition  there  is  not  only  substantial  evidence 
but  ample  evidence  that  appellant  Annetta  Novick 
personally  took  part  in  the  assault  on  plaintiff.  The 
Court  in  instructions  3  (Tr.  p.  100)  defines  an  as- 
sault and  in  instructions  3-a  (Tr.  p.  101)  instructs 
that  one  participating  in  an  assault  or  an  assault  and 
battery  is  liable  as  a  principal. 

The  complaint  alleges  (Par.  V  Tr.  p.  3)  that  appel- 
lant Annetta  Novick  was  present  at  the  time  in  ques- 
tion. The  answer  (Par.  Ill  Tr.  p.  9)  denies  the  pres- 
ence of  appellant  Annetta  Novick  while  plaintiff  was 
seated  at  the  bar  and  alleges  that  at  all  times  while 
plaintiff  was  seated  at,  or  standing  near,  the  bar,  Ann- 
etta Novick  was  in  an  adjacent  store,  and  in  Par.  V 
(Tr.  p.  12)  alleges  that  *^  Annetta  Novick  did  not  then 
or  any  other  time  so  much  as  touch  the  plaintiff,  but 
only  made  every  effort  to  persuade  him  to  cease  beat- 
ing the  defendants  mercilessly".  The  evidence  is  con- 
flicting as  to  when  Annetta  Novick  arrived  at  the 
scene  of  the  conflict,  running  all  the  way  from  her 
statement  that  she  dashed  into  the  bar  when  she  heard 
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a  racket  to  see  what  it  was  all  about  (Tr.  p.  66)  to 
appellee's  testimony  that  she  was  there  from  the  be- 
ginning and  throughout  the  fray  (Tr.  pp.  32,  34,  43, 
44,  48,  49).  The  evidence  likewise  is  conflicting  as  to 
what  part  Mrs.  Novick  took  in  the  matter,  but  it  is 
vmdisputed  that  she  helped  to  drag  or  push  plaintiff 
to  the  door  when  he  got  off  the  floor.  See  appellee's 
testimony  (Tr.  p.  34,  43,  44,  48).  See  also  Mrs. 
Novick's  testimony  (Tr.  p.  66,  67,  69,  95,  96).  It  is 
undisputed  that  she  sent  for  the  police  (Tr.  p.  67) 
and  that  when  the  chief  of  police  came  he  took  no  one 
except  appellee,  apparently  with  the  full  consent  of 
Annetta  Novick  (Tr.  p.  67).  This  is  enough  to  illus- 
trate that  there  was  ample  evidence  that  Mrs.  Novick 
personally  and  actively  took  part  in  the  matter.  The 
jury  heard  the  evidence.  The  jury  had  the  right  and 
the  duty  to  evaluate  the  testimony  and  the  credibility 
of  the  various  witnesses.  The  jury  under  the  Court's 
instructions  by  its  verdict  could  have  found  and  no 
doubt  did  find  that  Annetta  Novick  was  liable  for  the 
assault  and  battery  and  all  its  consequences  as  a  prin- 
cipal. The  verdict  is  binding  on  the  appellant  Ann- 
etta Novick  and  this  Court  should  not  go  behind  that 
verdict. 

Appellant  William  Novick  was  not  personally  pres- 
ent. Is  there  any  substantial  evidence  to  justify  a 
verdict  against  him  as  against  the  motion  for  new 
trial?  Appellee  submits  that  there  is  not  only  some 
substantial  evidence  but  ample  evidence  to  support 
the  verdict.   The  two  Novicks  were  husband  and  wife 
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and  co-owners  and  operators  of  Novick's  Cocktail 
Lounge,  apparently  as  partners.  William  Carroll  was 
the  employee  in  charge  of  the  business. 

The  complaint  alleges  (Par.  IV  Tr.  p.  3)  that  Wil- 
liam Carroll  during  all  times  in  question  ^^was  acting 
for  and  on  behalf  of  the  defendants  William  H. 
Novick  and  Annetta  Novick  and  acting  in  the  course 
of  his  employment  as  a  servant  and  employee  of  such 
defendants '',  and  again  (Par.  VI  Tr.  p.  3)  that  ^^ Wil- 
liam Carroll,  acting  as  agent,  servant  and  employee'^ 
of  appellants  ^Svithout  cause  or  provocation  unlaw- 
fully and  unjustly  assaulted  and  battered  plaintiff'', 
and  (Par.  VII  Tr.  p.  4)  ^^  William  Carroll  and  Lucille 
Carroll  and  Annetta  Novick  beat  plaintiff".  Defend- 
ants' answer  is  verified  l)y  appellant  William  Novick. 
The  answer  nowhere  specifically  denies  the  agency  of 
Carroll  or  that  he  w^as  acting  in  the  course  of  his 
employment  or  that  he  was  acting  for  and  on  behalf 
of  appellants,  except  insofar  as  the  allegations  of 
paragraph  VI  of  the  complaint  are  generally  denied 
by  paragraph  IV  of  the  answer  (Tr.  p.  10).  Nowhere 
in  the  answer  is  any  allegation  made  that  Carroll  at 
the  time  and  place  in  question  was  not  acting  in  the 
course  of  his  employment  or  that  he  was  not  acting 
for  and  on  behalf  of  appellants.  Neither  are  any  facts 
alleged  in  the  answer  from  which  it  could  be  inferred 
that  Carroll  was  acting  outside  the  course  of  his  em- 
ployment. On  the  contrary  it  is  alleged  (Answer  Par. 
IV  Tr.  p.  10)  '^that  *  *  *  Carroll,  in  order  to  protect 
his  wife  and  himself  and  to  preserve  the  peace  of  the 
establishmeyit  of  which  he  was  in  charge  (emphasis 
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supplied)  did  *  *  *  etc."  and  again  (Answer  Par.  IV 
Tr.  p.  11)  ^^and  in  doing  so  did  not  use  any  more 
force  than  was  reasonably  necessary  *  *  *  and  to  pre- 
serve the  peace  and  protect  other  persons  lawfully 
present"  (emphasis  supplied)  and  (Answer  Par.  IV, 
Tr.  p.  11)  ^4f  plaintiff  sustained  any  injury  or  dam- 
age it  was  occasioned  ^  *  ^  while  defendant  William 
Carroll  was  in  the  quiet  and  lawful  discharge  of  his 
duties  as  bartender  in  complete  charge  of  the  said 
cocktail  lounge",  (emphasis  supplied)  and  (Answer 
Par.  VII  Tr.  p.  13)  ^^when  plaintiff  was  arrested  for 
the  noise  and  disturbance  that  he  was  creating  in  said 
cocktail  lounge",  (emphasis  supplied)  ^^he  was  so  wild 
and  violent  that  the  arresting  officer  required  consid- 
erable assistance  in  the  performance  of  his  duty."  and 
(Answer  Par.  X  Tr.  p.  13)  ^^or  as  a  result  of  his 
violent  behavior  after  being  forcibly  removed  (empha- 
sis supplied)  from  the  cocktail  lounge  of  defendants 
Novick."  *  ^  *  Nowhere  in  his  testimony  does  appel- 
lant Novick  allege  that  Carroll  was  acting  outside  the 
scope  of  his  employment  and  there  is  nothing  in  his 
testimony  from  which  the  jury  might  have  inferred 
Mr.  Novick  claimed  Carroll  was  acting  outside  the 
scope  of  his  employment  (Tr.  pp.  77-79,  94-95). 
Neither  is  there  anything  in  the  testimony  of  Annetta 
Novick  to  the  effect  that  Carroll  was  acting  outside 
the  scope  of  his  employment  (Tr.  pp.  65-69,  95-96). 

Defendant  William  Carroll  was  present  in  Court 
but  wasn^t  called  as  a  witness.  Had  the  Novicks  been 
contending  Carroll  was  not  acting  for  them  in  the 
fracas  or  that  he  was  acting  beyond  the  scope  of  his 
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employment  or  from  some  personal  motive  he  could 
have  been  called  to  testify  as  to  his  duties  and  the 
scope  of  his  employment  and  as  to  how  and  why  the 
assault  was  committed.  He  was  not  called. 

The  Court  in  instruction  number  11  (Tr.  p.  109), 
used  the  following  language:  ^^ Evidence  is  to  be  esti- 
mated not  only  by  its  own  intrinsic  weight,  but  also 
according  to  the  evidence  which  it  is  in  the  power  of 
one  side  to  produce  and  of  the  other  to  contradict,  and 
therefore,  if  the  weaker  and  less  satisfactory  evidence 
is  oflFered,  when  it  appears  that  stronger  and  more 
satisfactory  e\ddence  was  within  the  power  of  the 
party,  the  evidence  offered  should  be  viewed  with 
distrust." 

Appellant  William  Novick,  by  answer  verified  by 
him,  alleged  facts  which  the  jury  properly  could  have 
construed  as  admissions  of  plaintiff's  allegations  that 
William  Carroll  in  starting  and  in  carrying  on  the 
assault  upon  plaintiff  was  acting  for  the  masters  Mr. 
and  Mrs.  Novick  and  in  the  course  of  his  employment. 
Had  Carroll  been  acting  for  himself  and  not  for  his 
masters  and  outside  the  scope  of  his  employment  evi- 
dence of  that  state  of  affairs  could  easily  have  been 
given  by  appellants.  No  such  evidence  was  offered. 
It  seems  inescapable  that  the  jury  was  entitled  to  find 
and  did  find  that  appellant  William  Novick  was  liable 
for  the  assault  committed  by  his  servant  Carroll. 

If  Carroll  was  acting  within  the  scope  of  his  em- 
ployment ratification  of  his  acts  would  not  be  neces- 
sary to  bind  the  masters  Novicks  and  the  matter  of 
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ratification  would  become  immaterial.  Appellee  con- 
tends the  jury  could  and  did  find  Carroll  acted  within 
the  scope  of  his  authority.  However  in  addition  appel- 
lee asserts  there  is  ample  evidence  from  which  the 
jury  could  find  ratification  of  Carroll's  acts  by  Wil- 
liam Novick.  It  may  be,  as  appellants  contend,  that 
taken  separately,  none  of  the  several  acts  of  appel- 
lants after  the  altercation  would  constitute  ratification, 
but  taken  together  it  seems  inescapable  that  such  acts 
might  be  evidence  of  ratification  and  that  is  as  far  as 
the  Court  went  in  its  instructions  (Inst.  5,  Tr.  p.  104). 
Appellants  did  retain  William  Carroll  in  their  em- 
ployment and  on  the  whole  record  a  claim  that  they 
did  so  without  full  knowledge  of  the  facts  seems  un- 
warranted. The  jury  could  properly  have  found  and 
may  have  found  that  Annetta  Novick  was  present 
throughout  the  fracas.  It  doesn't  seem  likely  she 
didn't  make  full  disclosure  to  her  husband.  Appellant 
Annetta  Novick  did  cause  the  arrest  of  plaintiff,  first 
by  sending  for  the  police,  then  by  pushing  him  out 
the  door  into  the  arms  of  the  police  if  her  version  is 
right  or  by  having  him  arrested  in  the  bar  if  plaintiff 
is  right.  The  appellants  may  or  may  not  have  signed 
a  criminal  complaint  against  appellee.  The  jury 
properly  could  have  found  they  did.  Whether  they 
did  or  whether  they  didn't,  they  took  an  active  part 
in  the  proceedings  and  were  personally  present  at  the 
kangaroo  Court  when  it  is  claimed  plaintiff  was  con- 
victed (Tr.  pp.  93,  94).  Plaintiff  testified  (Tr.  p.  37)  ^^I 
tried  to  make  a  defense  at  that  time  and  they  wouldn't 
let  me  talk.    Mr.  Kerestine^  the  chief  of  police,  told 
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me  to  shut  up  my  face  and  not  l)eat  my  gums  so  much 
so  I  wouldn't  say  nothing.  Mr.  Novick  was  there  on 
Monday  morning.  He  didn't  have  anything  to  say 
regarding  this  case  *  *  *''  (Tr.  p.  36).  ''I  was  being 
discharged  from  the  hospital.  *  *  *  That's  the  first 
I  knew  of  it  because  when  the  Court  was  dismissed 
he  didn't  tell  me  I  had  a  $150.00  fine  to  pay  for  (or) 
75  days  in  jail.  That's  the  first  I  knew  of  it."  Of 
those  apparently  present  at  that  so-called  trial,  Wil- 
liam Novick,  Annetta  Novick,  Petor  Kerestine,  and 
Thomas  Howell,  all  testified  in  this  case  for  defend- 
ants. None  of  them  disputed  plaintiff's  testimony  that 
he  was  not  allowed  to  defend  himself  and  that  he  was 
not  advised  of  his  sentence.  Defendants'  attorney  on 
the  trial  of  this  cause  was  also  present  at  the  police 
Court  trial  (Tr.  p.  95).  He  did  not  dispute  plaintiff's 
testimony  as  to  what  happened  there.  There  is  no 
evidence  as  to  whether  witnesses  were  sworn  and  testi- 
fied in  police  Court.  There  is  no  evidence  that  com- 
plaining witnesses  or  Carroll  were  even  ther.  Whether 
appellants  signed  complaints  or  not,  or  if  they  did 
sign  complaints  whether  they  were  used  or  not,  is 
immaterial.  Appellants  did  take  an  active  part  in  a 
so-called  judicial  proceeding  whereby  plaintiff  was 
railroaded  to  jail  as  a  result  of  a  disturbance  in  ap- 
pellants' establishment  which  now  appears  by  the  ver- 
dict of  the  jury  not  to  have  been  his  fault. 

It  is  disputed  as  to  just  what  William  Novick  told 
plaintiff  at  police  Court.  The  jury  could  properly 
have  found  that  Mr.  Novick  intimated  that  had  he 
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been  present  at  the  time  of  the  fracas,  that  he  would 
have  dealt  with  plaintiff  more  harshly  than  Carroll 
did.  Finally,  over  six  months  after  the  assault,  Mr. 
Noviek  signed  and  swore  to  his  answer  alleging  that 
what  Carroll  did  was  done  to  keep  peace  in  the  estab- 
lishment and  to  protect  other  patrons  of  the  bar  and 
inferentially  at  least  Mr.  Novick  adopted  all  that 
Carroll  had  done  as  being  done  in  Novick 's  interest. 
The  conclusion  seems  inescapable  that  if  ratification 
is  important,  the  jury  could  properly  have  found  that 
William  Novick  ratified  Carroll's  acts  and  adopted 
them  as  his  own. 

Appellants'  specification  of  errors  numbers  4,  12, 
and  13  have  to  do  with  alleged  errors  in  the  Court's 
instructions  numbered  4,  8  and  9  respectively.  As 
previously  shown  no  objection  was  made  or  exception 
taken  to  any  of  these  instructions  at  the  trial.  (See 
Tr.  pp.  114,  119-122)  and  this  brief  under  statement 
of  the  case,  (p.  6).  Instructions  given  may  not  be 
reviewed  on  appeal  unless  objection  is  made,  the  rul- 
ing of  the  Court  be  had  and  exception  to  such  in- 
struction is  saved  at  the  trial. 

Arthur  (7.  Harvey  v.  Malley,  288  U.  S.  415 ; 
Copper  River  d  N,  W.  Ry,  Co,,  et  al,  v,  Reeder, 
Ninth  Circuit,  211  Fed.  280  and  cases  therein 
cited 
and  the  Appellate  Court  is  precluded  from  consider- 
ing them  under  such  circumstances. 

Beatson  Copper  Company  v,  Pedrin,  Ninth  Cir- 
cuit 217  Fed.  43  and  cases  therein  cited. 
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An  objection  to  the  instructions  of  the  Court  to  the 
jury  not  raised  in  the  Court  below  but  raised  in  the 
Appellate  Court  for  the  first  time  comes  too  late. 

Phoenix  By.  Co,  v.  Landis,  231  U.  S.  578,  582 ; 
Ito  V.  U.S.  (CCA.  9)  64  F.  (2d)  73,  77; 
Western  Fire  Ins.  Co.  of  Fort  Scott,  Kan.  v. 
Word,  et  al.,  CCA.  5,  131  F.  (2d)  541,  543. 

See  also 

3  Am.  Jur.  Appeal  and  error  Sec.  378  and  cases 
there  cited  and  cases  cited  in  1947  Pocket 
Part  of  the  same  work  same  Section  number. 

In  passing,  appellee  wishes  to  point  out  that  appel- 
lants (brief  p.  37)  claim  instruction  four  is  ambiguous 
and  obscure  because  it  is  claimed  there  is  no  comma 
between  ^^in  harmony  with  these  instructions"  and 
^^such  damages".  The  language  objected  to  is  found 
at  lines  16  and  17  of  page  102  of  the  transcript.  The 
comma  is  plainly  evident  in  the  copy  of  the  transcript 
in  the  possession  of  the  writer. 

But,  say  appellants,  the  portion  of  instruction  8 
objected  to  was  plain  judicial  error  and  should  be 
noticed  despite  the  fact  no  objection  was  taken  thereto 
at  the  trial.  Appellee  submits  that  the  language  used 
does  not  come  within  the  purview  of  the  doctrine  of 
plain  judicial  error. 

See, 

Borderland  Coal  Sales   Co.   v.  Imperial  Coal 
Sales  Co.  (CCA.  6),  7  F.  (2d)  116, 
where  the  following  language  is  used: 
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^^An  appellate  Court  can  consider  only  errors 
to  which  objections  have  been  made  and  excep- 
tions taken  in  the  trial  Court.  The  only  exception 
to  this  general  rule  is  in  criminal  cases,  where 
federal  Courts  of  review  may  sometimes,  in  the 
exercise  of  sovmd  judicial  discretion,  and  to  pre- 
vent miscarriage  of  Justice,  notice  error  in  the 
trial  to  which  no  exceptions  or  objections  have 
been  taken." 

The  instant  action  manifestly  is  not  a  criminal  case. 

In  any  event  the  action  upon  which  this  appeal  is 
based  is  neither  one  for  false  imprisonment  nor  for 
malicious  prosecution  nor  for  conspiracy  to  mali- 
ciously prosecute  or  falsely  imprison.  The  action  was 
one  for  assault  and  battery  and  the  tort  feasors  were 
liable  for  all  damages  proximately  resulting  from  their 
tortious  acts.  The  arrest  and  imprisonment  were 
pleaded  by  plaintiff's  complaint  (Par.  IX  Tr.  p.  4-5; 
Par.  XII  Tr.  p.  6;  Par.  XIII  Tr.  p.  6)  and  respon- 
sibility therefor  was  denied  by  defendants'  answer, 
but  any  defense  in  bar  because  of  alleged  conviction 
or  a  defense  of  probable  cause  was  not  raised  until 
appellants'  brief.  Neither  was  any  request  made  to 
strike  the  allegations  from  plaintiff's  complaint  or  to 
exclude  the  testimony  on  that  point  nor  to  strike  the 
testimony  after  it  was  given.  It  is  now  apparent  from 
the  record  that  plaintiff  had  no  trial  as  our  system 
of  justice  demands  and  that  his  so-called  conviction 
was  a  farce.  It  is  likewise  now  apparent  from  the 
record  before  the  Court  that  no  probable  cause  existed 
and  that  Annetta  Novick  knew  probable  cause  did  not 
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exist.  If  William  Novick  took  the  part  which  he  took 
in  this  matter  without  full  knowledge  he  is  none  the 
less  liable  as  he  should  have  investigated  before  pro- 
ceeding as  he  did.  This  arrest  and  imprisonment  arose 
out  of  the  altercation  in  the  bar  and  it  now  appears 
that  the  fault  there  was  not  appellee's  but  was  defend- 
ants'. The  court's  instruction  in  this  matter  clearly 
said  that  the  Jury  might  consider  that  evidence  if  it 
wished  in  determining  damages.  Considering  the  en- 
tire instruction  as  given,  and  considering  it  in  its  rela- 
tion to  all  the  other  instructions,  it  is  apparent  the 
instruction  was  proper. 

Appellants'  specification  of  error  five  relates  to  a 
portion  of  instruction  five  as  given.  As  previously 
pointed  out,  appellants  objected  and  excepted  at  the 
trial  to  instruction  five  on  the  specific  ground  that  it 
didn't  define  ^^ scope  of  employment"  and  on  that 
ground  only.  The  Court  in  response  to  such  objection 
later  gave  instruction  5-C  which  defined  scope  of  em- 
ployment. No  objection  or  exception  was  taken  to 
instruction  5-C  nor  did  appellants  othermse  indicate 
to  the  Court  that  they  were  in  any  way  dissatisfied 
with  the  action  of  the  Court  in  that  respect.  The 
reason  for  the  rule  which  precludes  examination  of 
matters  not  objected  to  in  the  trial  Court  is,  as  the 
Courts  say,  ^4n  order  to  afford  that  Court  a  fair 
opportunity  to  pass  upon  the  matter,  and  correct  its 
own  errors,  if  any". 

Hazeltine  v.  Johnson,  CCA.  9,  92  F.  (2d)  866, 
868-9  (citing  cases). 
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Appellants  in  this  case  made  a  specific  objection  to 
instruction  five,  the  Court  corrected  its  error,  if  any, 
the  appellants  gave  no  indication  that  the  action  taken 
didn't  meet  their  objection.  They  are  not  now  en- 
titled to  complain. 

A  careful  reading  of  the  language  in  instruction 
five  now  complained  of  by  appellants  with  the  balance 
of  such  instruction  and  a  reading  of  such  instruction 
in  connection  with  all  the  instructions  and  the  evidence 
will  disclose  that  such  instruction  was  based  on  ample 
evidence  and  was  entirely  proper.  If  appellants 
wanted  other  or  further  instructions  on  the  point  in 
question  they  could  have  and  should  have  requested 
them  at  the  trial.   They  are  too  late  now  to  complain. 

Specification  of  error  number  6  in  appellants'  brief 
has  to  do  with  instruction  6  as  given  by  the  Court.  As 
shown  by  the  transcript  (Tr.  p.  120)  and  appellants' 
brief  (p.  11)  appellants  did  not  except  to  instruction 
six  as  a  whole  but  only  to  certain  language  added  to 
that  instruction  as  follows:"  *  *  *  unless  the  jury 
find  by  a  preponderance  of  the  evidence  that  the  em- 
ployer has  ratified  the  acts  of  his  employee  as  herein- 
before explained."  The  language  concerning  ratifica- 
tion to  which  the  instruction  refers  is  contained  in 
instruction  five  and  as  previously  shown  in  this  brief 
no  objection  was  made  or  exception  taken  to  that  in- 
struction except  as  to  its  faihire  to  define  ^^  scope  of 
employment".  That  objection  was  met  by  the  defini- 
tion of  that  term  later  given  by  the  Court. 
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So  far  as  appellee  can  determine,  appellants'  brief 
does  not  discuss  instruction  six  except  to  list  the  giv- 
ing of  such  instruction  as  a  specification  of  error, 
(Brief  pp.  10-11)  and  to  mention  such  instruction 
under  ^^questions  involved''  (Imef  pp.  15,  16).  In  the 
argument  concerning  ratification  (brief  pp.  25-28, 
31-36)  appellant  makes  no  reference  to  instruction  six 
but  only  to  instruction  five.  Appellants'  assignment 
of  errors  (Tr.  pp.  23-28)  does  not  assign  as  error  the 
giving  of  instruction  number  six  or  any  part  thereof. 

Since  no  objection  was  made  or  exception  taken  to 
any  part  of  instruction  six  except  a  portion  which 
states  in  general  terms  a  proposition  of  law  fully 
developed  in  instruction  five  to  which  no  objection 
was  made  or  exception  taken,  and  since  no  assignment 
of  error  was  made  as  to  the  giving  of  instruction  six 
or  any  part  thereof,  and  since  no  discussion  or  argu- 
ment is  had  in  appellants'  brief  as  to  why  instruction 
six  as  given  is  not  entirely  proper,  appellee  feels  that 
such  specification  of  error  can  be  disregarded.  If  ap- 
pellee is  wrong  in  that  assumption,  then  appellee  has 
previously  fully  argued  the  matter  of  ratification.  As- 
suming that  the  law  quoted  by  appellants  concerning 
ratification  is  valid  law  under  the  facts  of  those  par- 
ticular cases,  it  is  evident  that  the  facts  of  this  case 
are  entirely  different.  It  is  evident  here  that  there 
was  competent  evidence  from  which  the  jury  might 
properly  have  found  that  Mr.  Novick  ratified  Carroll's 
acts  and  that  is  as  far  as  the  instructions  went.  Ap- 
pellee asserts  that  instruction  six  as  given  when  read 
in  the  light  of  the  evidence  and  in  connection  with  the 
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other  instructions,  was  proper,  and  that  the  Court 
committed  no  error  in  giving  it.  Appellee  further 
asserts  that  the  giving  of  the  part  of  instruction  six 
objected  to  by  appellants,  if  it  be  considered  error, 
was  harmless  error,  in  view  of  the  fact  that  the  propo- 
sition of  ratification  was  covered  in  instruction  five  to 
which  no  objection  was  made  or  exception  taken  on 
that  ground  at  the  trial. 

Appellants'  specification  of  errors  numbered  seven 
through  eleven,  both  numbers  inclusive,  have  to  do 
with  the  failure  of  the  Court  to  give  appellants'  re- 
quested instructions  numbered  one  through  five,  both 
numbers  inclusive.  Appellants'  brief  (pp.  15-17)  un- 
der ^^ questions  involved"  urges  that  certain  questions 
are  raised,  by  failure  of  the  Court  to  give  the  re- 
quested instructions  but  no  argument  is  had  as  to  why 
the  requested  instructions  should  have  been  given  or 
as  to  how  failure  to  give  such  requested  instructions 
was  error. 

Objection  made  and  exception  taken  at  the  trial 
to  the  failure  of  the  Court  to  give  the  requested  in- 
structions were  in  general  terms.  No  attempt  to  point 
out  specific  objections  or  alleged  errors  was  made. 
Such  objections  as  were  made  and  exceptions  taken 
were  not  initiated  by  appellants.  They  were  only  made 
and  taken  upon  the  suggestion  of  the  Court  after  ap- 
pellants' attorney  had  completed  his  exceptions  (Tr. 
pp.  114-115,118). 

General  objections  and  exceptions  made  in  the  trial 
Court  to  refusal  by  the  Court  to  give  requested  in- 
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structions  do  not  raise  any  issue  for  action  by  an 
appellate  Court. 

See, 

Hall  V.  Aetna  Life  Ins.  Co.  (CCA.  8),  85  F. 
(2d)  447,  451,  where  Sanborn,  Circuit  Judge 
said: 

^^The  proper  time  to  take  exceptions  to  the  in- 
structions of  the  Court  and  to  its  failure  to  give 
requested  instructions  is  at  the  termination  of  the 
charge  and  before  the  jury  retires,  and  the  ex- 
ceptions taken  should  point  out  wherein  the 
charge  is  erroneous,  or  deficient  and  what  re- 
quested instructions  or  portions  thereof  have  not, 
either  in  words  or  in  substance,  been  covered  by 
the  charge  as  given.  *  *  *  The  test  should  be 
whether,  as  a  practical  matter,  the  procedure  fol- 
lowed called  to  the  Court's  attention  the  specific 
omissions  in  the  charge  which  are  assigned  as 
error". 

See  also: 

Pennsylvania  B.R.  Co.  v.  Minds,  250  U.S.  368. 

In  that  case  error  was  alleged  on  refusal  of  the 
Court  to  charge  as  requested.  Mr.  Justice  Day  for 
the  Court  said  (p.  375)  : 

^'This  Court  has  repeatedly  held  that  objections 
to  the  charge  of  a  trial  Judge  must  be  specifically 
made  in  order  that  he  may  be  given  an  oppor- 
tunity to  correct  errors  and  omissions  himself 
before  the  same  are  made  the  basis  of  error  pro- 
ceedings ;  this  is  the  only  course  fair  to  the  Court 
and  the  parties.  *  *  *  Parties  may  not  rest  con- 
tent with  the  procedure  of  a  trial,  saving  general 
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exceptions  to  be  made  the  basis  of  error  proceed- 
ings, when  they  might  have  had  all  they  were 
entitled  to  by  the  action  of  the  trial  Court  had 
its  attention  been  seasonably  called  to  the  matter." 

See  also: 

Chicago,  M,  &  St,  P.  Ry,  Co,  v.  Harrelson 

(CCA.  8),  14  F.  (2d)  893,  896; 
Partridge  v.  Boston  S  M.  B.  Co.  (CCA.  1), 
184  F.  211,  215,  216. 

In  any  event  the  Court  committed  no  error  in  fail- 
ing to  give  the  requested  instructions. 

To  have  given  requested  instruction  number  1  as 
requested  would  have  required  the  Court  to  instruct 
as  to  a  defense  which  was  neither  raised  by  the  plead- 
ings nor  supported  by  any  evidence.  As  previously 
shown  in  this  brief  the  answer  did  not  allege  that 
Carroll  acted  from  any  personal  animosity  and  out- 
side the  scope  of  his  authority,  but  on  the  contrary, 
it  alleged  facts  from  which  the  jury  could  have  in- 
ferred that  at  the  time  and  place  in  question,  Carroll 
was  protecting  the  peace  and  quiet  of  Novick's  Bar, 
such  bar  being  at  the  time  solely  in  Carroll's  charge, 
and  that  he  was  protecting  Novick's  property  (Answer 
Par.  IV,  V,  VII,  X,  Tr.  pp.  10-13).  No  evidence  was 
introduced  to  show  that  Carroll  was  acting  in  any 
manner  except  in  performing  his  duties  for  appellants. 
In  any  event  the  matter  contained  in  appellants'  re- 
quested instruction  number  1  which  was  before  the 
Court  was  given  in  substance  in  instructions  numbered 
5-C  and  6. 
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Appellants'  requested  instruction  number  II  was 
not  justified  either  by  the  pleadings  or  the  evidence 
and  if  given  would  have  instructed  the  jury  on  issues 
not  before  the  Court. 

That  portion  of  the  matter  covered  in  appellants' 
requested  instruction  number  II  which  was  properly 
before  the  Court  was  given  in  substance  in  instructions 
5-C  and  6. 

Appellants'  requested  instruction  number  III  was 
not  justified  by  the  evidence  of  the  case  and  the  mat- 
ter contained  in  such  requested  instruction  was  fully 
covered  by  instructions  5-C  and  6  as  given. 

The  matter  contained  in  appellants'  requested  in- 
struction number  IV  was  given  in  substance  in  the 
Court's  instruction  7. 

Appellants'  requested  instruction  number  V  is  sub- 
stantially the  same  as  appellants'  requested  instruc- 
tions I,  II,  and  III,  and  appellee's  comments  as  to 
appellants'  such  requested  instructions  are  equally  ap- 
plicable to  requested  instruction  number  V. 

Dated,  Anchorage,  Alaska, 
December  10, 1948. 

Respectfully  submitted, 
Edward  V.  Davis, 
Wdlliam  W.  Renfrew, 
Davis  &  Renfrew^ 
Attormeys  for  Appellee, 
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2  Constancio  R.  Alesna,  et  al., 

In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al. 

Plaintiffs, 

vs. 

PHILIP  L.  RICE,  as  Judge  of  the  Circuit  Court 
for  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii,  et  al., 

Defendants. 

CLERK'S  STATEMENT 

Time  of  Commen(&ig  Suit:  January  31,  1947 — 
Complaint  for  Injunction  filed. 

Names  of  Original  Parties:  Constancio  R. 
Alesna,  et  al..  Plaintiffs;  Philip  L.  Rice,  and  C.  Nils 
Tavares,  Defendants. 

Dates  of  Filing  Pleadings 
1947 
Feb.  10 — Defendants'  Objections  to  Allowance   of 

Preliminary  Injunction. 
Feb.  25 — Ruling  Upon  Motion  for  a  Preliminary 

Injunction. 
July  21 — Answer  to  Complaint  of  C.  Nils  Tavares, 

Defendant. 
July  21 — Answer  to  Complaint. 
July  22 — Motion  for  Hearing  and  Determination  of 

Defenses    Before    IVial    and    Notice    of 

Motion. 
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1947 
Aug.  11 — Motion  to  Strike  and  Notice  of  Motion. 

Aug.  20 — Stipulation  and  Order. 

Sept.  4 — Motion  (to  consider  whole  record).  [2] 

Dec.     4 — Decision  Upon  Motion  for  Determination 

of  Defenses  in  Advance  of  Trial  P.R.C.P. 

12  (d). 
Dec.  20 — Stipulation  and  Order. 

Dec.  20 — Suggestion  of  Death  of  Plaintiff  Joseph 
Mendes  and  Order  of  Abatement. 

Dec.  22 — Judgment  and  Decree  Dismissing  Action 
and  Dissolving  Preliminary  Injunction. 

Dec.  24 — Petition  for  Restoration  of  Injunction 
Pending  Appeal. 

1948 

Jan.  8 — Stipulation  and  Order  Approving  Stipu- 
lation. 

Jan.  8 — Order  Restoring  Injunction  Pending  Ap- 
peal. 

Jan.  20 — Stipulation  and  Order  Approving  Stipula- 
tion With  Exhibit. 

Dates  of  Issuance  of  Process 
1947 
Jan.  31 — Order  to  Show  Cause  and  Temporary  Re- 
straining Order. 
Feb.  20 — Preliminary  Injunction. 

Proceedings  in  the  above-entitled  matter  were  had 
before  the  Honorable  J.  Frank  McLaughlin,  Judge, 
United  States  District  Court,  District  of  Hawaii. 
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Dates  of  Filing  Apjjeal  Documents 
1947 
Dec.  24 — Notice  of  Appeal. 

1948 
Jan.  22 — Designation  of  Record  on  Appeal. 

Jan.  27 — Order  Extending  Time  to  File  and  Docket 
Record  With  the  United  States  Circuit 
Court  of  Ap])eals  for  the  Ninth  Circuit. 

Feb.  10 — Bond  on  Appeal. 

'     Certificate  of  Clerk  to  the  Above  Statement 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  [3]  Court  for  the  District  of  Hawaii,  do 
hereby  certify  the  foregoing  to  be  a  full,  true  and 
correct  statement  showing  the  time  of  commence- 
iti6ht  of  the  above-entitled  cause,  the  names  of  the 
original  parties,  the  dates  when  the  res})ective  plead- 
irig'sKvere  filed,  the  name  of  the  judge  presiding,  and 
the  dates  when  appeal  pleadings  were  filed  and  is- 
sued in  the  above-entitled  cause. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court,  this 
18th  day  of  February,  1948. 

[Seal]         /s/  WM.  F.  THOMPSON,  JR., 
,Olerk,   United   States   District   Court,    District   of 
Hawaii.  [4] 


vs.  Philip  L.  Bice,  et  al. 

In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al., 


Plaintiffs, 


vs. 


PHILIP  L.  RICE,  as  Jndge  of  the  Circuit  Court 
for  the  Fifth  Judicial  Circuit  of  the  Terri- 
tory of  Hawaii,  et  al.. 

Defendants. 

COMPLAINT  FOR  INJUNCTION,  ORDER  TO 
SHOW  CAUSE,  AND  TEMPORARY  RE^ 
STRAINING  ORDER 

Now  come  plaintiffs  above  named  and  for  a  first 
cause  of  action  allege: 

I. 

The  plaintiffs  bring  and  maintain  this  suit  to 
redress  the  deprivation,  under  color  of  territorial 
law,  of  rights  secured  by  laws  of  the  United  States 
providing  for  equal  rights  of  citizens  of  the  United 
States  and  of  persons  within  the  jurisdiction  of  the 
United  States,  pursuant  to  Section  41,  subdivision 
(14)  of  Title  28  of  the  United  States  Code 
Annotated. 

II. 

That  the  plaintiffs  are  citizens  of  the  United 
States  [6]  or  persons  within  the  jurisdiction  of  the 
United  States  entitled  to  the  protection  of  its  laws ; 
that  plaintiffs   are  residents   of  the   Territory   of 
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Hawaii  and  within  the  jurisdiction  of  this  Court; 
that  plaintiffs  are  residents  of  the  County  of  Kauai 
in  said  Territory,  whieli  county  is  in  the  jurisdiction 
of  the  fifth  judicial  circuit  of  said  Territory;  that 
plaintiffs  are  members  of  the  International  Long- 
shoremen's and  Warehousemen's  Union,  C.I.O.,  and 
of  Local  149  of  said  International  Longshoremen's 
and  Warehousemen's  Union;  that  said  unions  are 
trade  unions  engaged  as  such  in  the  Territory  of  Ha- 
waii, maintaining  offices  in  Honolulu  and  on  the 
Island  of  Kauai. 

III. 

That  the  defendant,  Philip  L.  Rice,  is  the  regu- 
larly appointed  and  acting  judge  of  the  circuit  court 
of  the  fifth  judicial  circuit  of  the  Territory  of 
Hawaii. 

IV. 

That  the  defendant,  C.  Nils  Tavares,  is  the  regu- 
larly appointed  and  acting  Attorney  General  of  the 
Territory  of  Hawaii. 

Y. 

.That  tlie  defendants  herein  have  engaged  in  a 
course  of  conduct,  hereinafter  fully  described,  in 
violation  of  plaintiff's  rights  under  the  Clayton  Act 
(29  U.S.C.A.,  Sections  52,  e53),  and  the  Norris-La 
Guardia  Act  (29  U.S.C.A.,  Sections  101-115) ;  and 
defendants  acting  in  contravention  of  these  laws 
of  the  United  States  have  injured,  oppressed  and 
intimidated  citizens  of  the  United  States,  includ- 
ing the  individual  [7]  plaintiffs  herein  in  the  free 
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exercise  and  enjoyment  of  the  rights  and  privileges 
secured  to  them  by  these  laws  of  the  United  States ; 
and  that  unless  restrained  defendants  will  continue 
in  their  unlawful  conduct. 

VI. 

That  on  the  17th  day  of  September,  1946,  the 
Lihue  Plantation  Company,  Limited,  filed  a  Peti- 
tion for  Injunction  and  Order  to  Show  Cause  in 
said  circuit  court  of  the  fifth  judicial  circuit,  re- 
questing the  defendant  Philip  L.  Rice  to  issue  with- 
out hearing,  a  restraining  order  in  a  labor  dispute; 
that  the  said  petition  is  entitled  *^The  Lihue  Plan- 
tation Company,  Limited,  Petitioner,  v.  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO),  Local  149  of  the  International  Longshore- 
men's and  Warehousemen's  Union  (CIO),  Unit  1, 
Local  149  of  the  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Joseph  Nunes, 
Daniel  Rapozo,  Fernando  Fontanilla,  Thomas  Take- 
moto,  Sunao  Iwamoto,  William  Paia,  Yoshikazu 
Morimoto,  Benjamin  lida,  George  Masaki,  Charles 
Morita,  Ronald  Toyofuku,  Taku  Akama,  John  Doe, 
Mary  Doe,  Richard  Roe,  et  al.,  respondents,  being 
Equity  No.  120  among  the  records  of  said  court; 
that  a  copy  thereof  is  attached  hereto  and  marked 
Exhibit  *^A"  and  made  a  part  hereof  as  though 
fully  set  forth  herein. 

VII. 

That  on  the  17th  day  of  September,   1946,  the 
defendant,  Philip  L.  Rice  issued  a  temporary  re- 
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straining  order  ex  parte  at  the  request  of  said  Lihue 
Plantation  Company,  Limited,  in  contravention  of 
said  Clayton  aiid  Norris-LaGuardia  Acts;  that  re- 
spondents named  in  said  Lihue  Plantation  Company 
Petition  thereafter  entered  an  a^Dpearance  and  pre- 
sented an  oral  motion  [8]  to  dissolve  said  Tempo- 
rary Restraining  Order  on  the  ground  it  was  issued 
without  authority  of  law  and  in  violation  of  the 
Norris-LaGuardia  Act;  that  the  defendant  Philip 
L.  Rice  refused  to  dissolve  said  Temporary  Re- 
straining Order  and  held  that  the  Norris-LaGuardia 
Act  did  not  apply  to  the  Territory  and  to  circuit 
courts  of  the  Territory ;  that  thereafter  on  the  23rd 
day  of  Sei)tember,  1946,  the  said  defendant  Philip 
L.  Rice,  acting  upon  his  own  initiative,  modified 
the  aforesaid  temporary  restraining  order  and  is- 
sued an  amended  temporary  restraining  order ;  that 
a  copy  thereof  is  attached  hereto  and  marked  Ex- 
hibit '^B^'  and  made  a  part  hereof  as  though  fully 
set  forth  herein. 

VIII. 

That  on  the  29th  day  of  October,  1946,  the  Grand 
Jury  of  the  fifth  Circuit  court  of  the  Territory  of 
Hawaii  returned  an  indictment  against  plaintiffs 
wherein  it  is  alleged  that  plaintiffs  unlawfully,  felo- 
niously and  wilfvdly  disobeyed  said  amended  tempo- 
rary restraining  order ;  that  a  copy  of  said  indictment 
is  attached  hereto  and  marked  Exhibit  ^^C"  and 
made  a  part  hereof  as  though  fully  set  forth  herein. 
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IX. 

That  during  all  times  herein  mentioned,  a  labor 
dispute  existed  between  the  respondents  against 
whom  said  amended  temporary  restraining  order 
was  issued  by  the  defendant  Philip  L.  Rice  and  the 
petitioner  therein,  The  Lihue  Plantation  Company, 
Limited;  that  said  labor  dispute  related  to  the  de- 
mands of  said  respondents  for  wages  and  general 
conditions  of  employment  on  behalf  of  the  mem- 
bers of  said  respondent  labor  unions,  including  the 
plaintiffs  herein,  some  of  whom  are  employed  by 
The  Lihue  Plantation  Company,  Limited,  and  £9] 
others  of  whom  are  employed  by  other  plantation 
companies  on  the  Island  of  Kauai. 

That  the  said  circuit  court  of  the  fifth  judicial 
circuit  of  the  Territory  of  Hawaii  is  a  court  of 
the  United  States  as  defined  in  the  said  Norris- 
LaGuardia  Act;  that  under  the  terms  of  that  Act 
no  court  of  the  United  States  has  jurisdiction  to 
issue  a  restraining  order  or  temporary  or  perma- 
nent  injunction  in  a  labor  dispute  without  strictly 
complying  with  the  terms  and.  conditions  of  the 
Act;  that  no  such  court  may  under  that  Act  restrain 
activities  made  lawful  by  the  Act. 

XL 

That  the  defendant  Philip  L.  Rice,  in  issuing  the 
temporary  restraining  order  and  the  amended  tem- 
porary restraining  order,  failed  to  comply  with  any 


10  Const ancio  R.  Alesna,  et  ah, 

of  the  provisions  of  said  Aet  required  to  be  complied 
with  before  a  court  of  the  United  States  has  juris- 
diction to  issue  a  restraining  order ;  that  the  defend- 
ant Philip  L.  Rice  in  said  injunction  proceedings 
by  said  amended  restiaining  order  restrained  the 
respondent  labor  organizations  of  which  plaintiffs 
are  members  from  engaging  in  activity  specifically 
made  lawful  bv  said  Clavton  and  Norris-LaGuardia 
Acts. 

XII. 

That  by  virtue  of  the  terms  and  provisions  of 
said  Clayton  and  Norris-LaGuardia  Acts,  the  de- 
fendant Philip  L.  Rice  was  at  all  times  herein 
mentioned  without  lawful  authority  or  jurisdiction 
to  issue  said  temporary  restraining  order  or 
amended  restraining  order;  that  plaintiffs  by  vir- 
tm^i  of  said  [10]  Acts  had  a  right  to  engage  in 
activity  unlawfully  restrained  by  said  defendant; 
that  by  virtue  of  the  terms  and  provisions  of  said 
laws  of  the  United  States  the  amended  temporary 
irestraining  order  is  null  and  void  and  no  contempt 
prosceedings  can  be  predicated  upon  alleged  viola- 
jjriioa.:  of  an  unlawful  order  without  depriving  the 
plaintiffs  herein  of  rights  secured  by  said  laws  of 
jtl^e  .United  States. 

XIII. 

That  the  said  indictment  charging  defendants 
with  criminal  contempt  is  wholly  predicated  upon 
violation  of  the  void  amended  restraining  order 
issued  by  the  defendant  Phili])  L.  Rice;  that  the 
said  indictment  charges  plaintiffs  with  a  crime  for 
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engaging  in  concert  with  others  in  activity  spe- 
cifically made  lawful  by  said  Clayton  and  Noiris-. 
LaGuardia  Acts. 

XIV. 

That  the  defendant  Philip  L.  Rice  has  set  said 
criminal  contempt  proceedings  on  his  Calendar  for 
plea  on  February  4,  1947,  and  has  informed  coun- 
sel for  plaintiffs  herein  that  he  intends  to  proceed 
forthwith  with  the  trial  of  plaintiffs  herein  for  con- 
tempt of  said  void  amended  restraining  order  issued 
by  him;  that  the  defendant  Philip  L.  Bice  has  al^ 
ready  deprived  the  plaintiffs  herein  of  rights  guar- 
anteed by  said  laws  of  the  United  States;  that  he 
has  already  refused  to  comply  with  the  provisions 
of  said  laws  and  has  restrained  activity  made  law- 
f ul  therein ;  that  if  said  defendant  is  not  restrained 
he  will  proceed  to  try  plaintiffs  for  criminal  con^ 
tempt  of  said  circuit  court  of  the  fifth  judicial 
circuit  for  alleged  violations  of  said  void  Amended 
Temporary  Restraining  Order  and  fdr  engaging  in 
activity  specifically  made  lawful  [11]  by  said  laws 
of  the  United  States. 

XV. 

That  the  said  defendant  C.  Nils  Tavares  as  At- 
torney General  will,  unless  restrained  by  this  court, 
conduct  the  prosecution  of  plaintiffs  on  the  4th  day 
of  February,  as  aforesaid.  :     •  . 

XVI. 

That  the  said  defendants  by  their  actions  aWd 
threats  as  aforesaid  will,  unless  restrained  by  this 
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court,  and  in  utter  and  complete  disregard  of  the 
provisions  of  the  Clayton  and  Norris-LaGuardia 
Acts  deprive  plaintiffs  of  their  rights  secured  by 
these  laws  of  the  United  States  to  be  free  from  any 
legal  restraints  or  prosecution  by  a  court  of  the 
United  States  for  having  engaged  in  concert  with 
others  in  peaceful  picketing  during  the  course  of 
a  labor  dispute. 

XVII. 

That  plaintiffs  have  no  plain,  adequate  and 
speedy  remedy  at  law. 

As  and  for  a  second  separate  and  distinct  cause 
of  action,  plaintiffs  allege  as  follows,  to  wit: 

I. 

Plaintiffs  reiterate  and  incorporate,  as  though 
fully  set  forth  herein,  all  the  allegations  in  para- 
graphs I,  II,  III,  IV,  V,  VI,  VII,  VIII,  IX, 
XII,  XIII,  XIV,  XV,  XVI,  and  XVII  of  the  first 
cause  of  action.  [12] 

II. 

That  by  the  Clayton  and  Norris-LaGuardia  Acts 
Congress  conferred  exclusive  jurisdiction  on  the 
United  States  District  Court  for  the  Territory  of 
Hawaii  to  issue,  after  compliance  witli  the  provi- 
sions of  said  Act,  injunctions  in  any  controversy 
involving  a  labor  dispute;  that  it  appears  in  the 
Petition  for  Injunction  filed  with  said  circuit  court 
for  the  fifth  judicial  circuit  by  The  Lihue  Planta- 
tion Company,  Limited,  that  the  restraining  order 
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requested  was  to  restrain  trade  unions  and  officers 
and  members  of  trade  unions  involved  in  a  labor  dis- 
pute with  said  petitioner  therein;  that  the  defend- 
ant Philip  L.  Rice  was  wholly  without  jurisdic- 
tion to  proceed  and  was  required  by  said  Acts  to 
dismiss  the  petition  and  proceed  no  further  therein ; 
that  the  said  defendant  Philip  L.  Rice  being  wholly 
without  jurisdiction  to  issue  the  temporary  re- 
straining order  or  amended  restraining  order,  the 
amended  restraining  order  is  a  nullity  and  the  said 
defendant  is  wholly  without  jurisdiction  to  try  the 
plaintiffs  herein  for  alleged  contempt  thereof. 

As  and  for  a  third  separate  and  distinct  cause  of 
action,  plaintiffs  allege  as  follows,  to  wit : 

I. 

Plaintiffs  reiterate  and  incorporate,  as  though 
fully  set  forth  herein,  all  the  allegations  in  para- 
graphs I,  II,  III,  IV,  V,  VI,  VII,  VIII,  IX,  XII, 
XIII,  XIV,  XV,  XVI,  and  XVII  of  the  first  cause 
of  action. 

II. 

That  the  Clayton  and  Norris-LaGuardia  Acts  spe- 
cifically [13]  secured  and  guaranteed  to  all  persons 
and  associations  within  the  territory  the  right  to 
engage  in  clearly  defined  types  of  trade  union  activ- 
ity without  previous  restraint  by  injunction  or 
fear  of  subsequent  punishment;  that  among  these 
substantive  rights  which  cannot  be  restrained  and 
cannot  be  held  or  considered  to  be  violations  of  any 
law  of  the  United  States  is  the  right  to  engage  in 
concert  with  others  in  picketing  so  long  as  said  pick- 
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eting  is  not  accompanied  by  fraud  or  violence ;  that 
the  amended  temporary  restraining  order  issued  by 
the  defendant  Philij)  L.  Rice  enjoined  respondents 
in  said  injunction  proceedings  from  engaging  in 
concert  in  mass  picketing ;  that  the  violation  of  said 
void  amended  temi)orary  restraining  order,  charged 
in  the  said  indictment  against  plaintiffs,  is  the 
alleged  engaging  in  mass  picketing ;  that  no  acts  of 
fraud  or  violence  are  alleged  in  said  indictment  to 
have  been  committed  by  plaintiffs;  that  the  defend- 
ants unless  restrained  will  force  the  plaintiffs  to 
stand  trial  for  acts  made  lawful  by  the  Clayton  and 
Norris-LaGuardia  Acts,  thus  depriving  plaintiffs 
of  rights  specifically  guaranteed  to  them  and  made 
lawful  by  said  laws  of  the  United  States. 

As  and  for  a  fourth  separate  and  distinct  cause 
of  action,  plaintiffs,  Daniel  Rodriguez  Perreira,  Yu- 
taka  Gohara,  Cornel  Iha,  Masashi  Kageyama,  Toro- 
ichi  Kanda,  Ralph  Joseph  Mendes,  Frank  Gonsalves 
Perreira,  Noboru  Takeuchi,  Fred  Taniguchi,  and 
Genkichi  Wada,  allege  as  follows: 

I. 

The  plaintiffs  bring  and  maintain  this  count  to 
redress  the  deprivation,  under  color  of  territorial 
law  of  rights,  privileges  and  immunities  secured  by 
the  Constitution  of  the  [14]  United  States  and  of 
rights  secured  by  laws  of  the  United  States  pro- 
viding for  equal  rights  of  citizens  of  the  United 
States  and  of  persons  within  the  jurisdiction  of 
the  United  States,  pursuant  to  Section  41,  sub- 
division (14)  of  Title  28  of  the  United  States  Code 
Annotated. 
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II. 

That  the  plaintiffs  are  citizens  of  the  United 
States  entitled  to  the  protection  of  rights  guaran- 
teed by  the  Constitution  and  the  laws  of  the  United 
States ;  that  jjlain tiffs  are  residents  of  the  Territory 
of  Hawaii  and  within  the  jurisdiction  of  this  Court ; 
that  plaintiffs  are  residents  of  the  County  of  Kauai 
in  said  Territory,  which  county  is  in  the  jurisdic- 
tion of  the  fifth  judicial  circuit  of  said  Territory; 
that  plaintiffs  are  members  of  the  International 
Longshoremen's  and  Warehousemen's  Union  (CIO) 
and  of  Local  149  of  said  International  Longshore- 
men's and  Warehousemen's  Union;  that  said  unions 
are  trade  unions  engaged  as  such  in  the  Territory 
of  Hawaii,  maintaining  offices  in  Honolulu  and  on 
the  Island  of  Kauai. 

III. 

That  the  defendant,  Philip  L.  Rice,  is  the  regu- 
larly appointed  and  acting  judge  of  the  circuit 
court  of  the  fifth  judicial  circuit  of  the  Territory 
of  Hawaii. 

IV. 

That  the  defendant,  C.  Nils  Tavares,  if  the  regu- 
larly appointed  and  acting  Attorney  General  of 
the  Territory  of  Hawaii.  [15] 

V. 

That  the  defendants  herein  have  engaged  in  a 
course  of  conduct,  hereinafter  fully  described,  in 
violation  of  plaintiffs'  right  to  engage  in  peaceful 
picketing,  guaranteed  by  the  rig] it  of   free  speech 
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and  of  the  press  and  of  peaceable  assenijjly  under 
the  First  Amendment  of  the  Constitution  and  by 
the  jirivileges  and  immunities  and  due  process 
clauses  of  the  Fourteenth  Amendment  and  further 
protected  under  the  Clayton  Act  and  the  Norris-La- 
Guardia  Act;  and  defendants  acting  in  contraven- 
tion of  these  constitutional  rights  of  plaintiffs  and 
rights  given  by  said  laws  of  the  United  States  have 
injured,  oppressed  and  intimidated  citizens  of  the 
United  States,  including  the  indiAddual  plaintiffs 
herein  in  the  free  exercise  and  enjoyment  of  the 
rights  and  privileges  secured  to  them  by  the  Consti- 
tution and  laws  of  the  United  States ;  and  that  un- 
less restrained  defendants  will  continue  in  their 
unlawful  conduct. 

VI. 

That  on  the  17th  day  of  September,  1946,  the 
Lihue  Plantation  Company,  Limited,  filed  a  Peti- 
tion for  Injunction  and  Order  to  Show  Cause  in 
said  circuit  court  of  the  fifth  judicial  circuit,  re- 
questing the  defendant  to  issue  without  hearing,  a 
restraining  order  in  a  labor  dispute;  that  the  said 
petition  is  entitled  ^^The  Lihue  Plantation  Com- 
pany, Limited,  Petitioner  v.  International  Long- 
shoremen's and  Warehousemen's  Union  (CIO), 
Local  149  of  the  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Unit  1,  Local  149 
of  the  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  Joseph  Nunes,  Daniel 
Rapozo,  Fernando  Fontanilla,  Thomas  Takemoto, 
Sunao  Iwamoto,  William  Paia,  Yoshikazu  [16] 
Morimoto,  Benjamin  lida,  George  Masaki,  Charles 


\ 
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Morita,  Ronald  Toyofukn,  Takii  Akama,  John  Dee, 
Mary  Doe,  Richard  Roe,  et  iil.,  respondents,  being 
Equity  No.  120  among  the  records  of  said  court; 
that  a  copy  thereof  is  attached  hereto  and  marked 
Exhibit  ^^A"  and  made  a  part  hereof  as  though 
fully  set  forth  herein. 

VII. 

That  on  the  17th  day  of  September,  1946,  the 
defendant  Philip  L.  Rice  issued  a  temporary  re- 
straining order  ex  parte  at  the  request  of  said  Lihue 
Plantation  Company,  Limited,  in  violation  of  plain- 
tiffs' rights  guaranteed  by  the  Constitution  and  in 
contravention  of  said  Clayton  and  Norris-LaGuardia 
Acts ;  that  respondents  named  in  said  Lihue  Panta- 
tion  Company  Petition  thereafter  entered  an  appear- 
ance and  presented  an  oral  motion  to  dissolve  said 
Temporary  Restraining  Order  on  the  groimd  it  v/as 
issued  without  authority  of  law  and  in  violation  of 
constitutional  rights  and  the  Norris-LaGuardia  Act; 
that  the  defendant  Philip  L.  Rice  lefused  to  dis- 
solve said  Temporary  Restraining  Order,  ignoring 
plaintiffs'  constitutional  rights  and  holding  that  the 
Norris-LaGuardia  Act  did  not  apply  to  the  Terri- 
tory and  to  circuit  courts  of  the  Territory;  that 
thereafter  on  the  23rd  day  of  September,  1946,  tlie 
said  defendant  Philip  L.  Rice  acting  upon  his  own 
initiative  modified  the  aforesaid  temporary  restrain- 
ing order  and  issued  an  amended  temporary  re- 
straining order;  that  a  coj)y  thereof  is  attached 
hereto  and  marked  Exhibit  '^B"  and  nvide  a  part 
hereof  as  though  fully  set  forth  herein. 
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VIII. 

That  on  the  29th  day  of  Octol)er,  1946,  tlie  Grand 
Jury  [17]  of  the  fifth  circuit  court  of  the  Territory 
of  Hawaii  returned  an  indictment  against  plaintiffs 
wherein  it  is  alleged  that  plaintiffs  unlawfully,  felo- 
niously and  wilfully  disobeyed  said  amended  tempo- 
rary restraining  order ;  that  a  copy  of  said  indictment 
is  attached  hereto  and  marked  Exhibit  '^C"  and 
made  a  part  hereof  as  though  fully  set  forth  herein. 

IX. 

That  during  all  times  herein  mentioned,  a  labor 
dispute  existed  between  the  respondents  against 
whom  said  amended  temporary  restraining  order 
was  issued  by  the  defendant  Philip  L.  Rice  and  the 
petitioner  therein,  The  Lihue  Plantation  Company, 
Limited;  that  said  labor  dispute  related  to  the  de- 
mands of  said  respondents  for  wages  and  general 
conditions  of  employment  on  behalf  of  the  members 
of  said  respondent  labor  unions,  includmg  the  plain- 
tiffs herein,  some  of  whom  are  employed  by  The 
Lihue  Plantation  Company,  Limited,  and  others  of 
whom  are  employed  by  other  plantation  companies 
on  the  Island  of  Kauai. 

X. 

That  by  virtue  of  rights  guaranteed  as  aforesaid 
by  the  Constitution  of  the  United  States  and  by  said 
laws  of  the  United  States  the  defendant  Philip  L. 
Rice  was  at  all  times  herein  mentioned  without  law- 
ful authority  or  jurisdiction  to  issue  said  tempo- 
rary restraining  oi-der  or  amended  lestraining  order 
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denying  plaintiffs  the  free  exercise  of  their  right  to 
peacefully  and  in  concert  with  others  picket  the 
premises  of  The  Lihue  Plantation  Company,  Lim- 
ited, and  of  the  homes  of  employees;  that  the 
amended  temporary  restraining  order  being  wholly 
void,  contempt  proceedings  cannot  be  predicated 
upon  alleged  violation  of  an  unlawful  order  or  upon 
the  exerices  of  the  right  to  picket  in  concert  with 
others  guaranteed  by  the  constitution  and  laws  of 
the  United  States. 

XI. 

That  the  defendant  Philip  L.  Rice  has  set  said 
criminal  contempt  proceedings  on  his  calendar  for 
plea  on  February  4,  1947,  and  has  informed  counsel 
for  plaintiffs  herein  that  he  intends  to  proceed  forth- 
with with  the  trial  of  plaintiffs  herein  for  contempt 
of  said  void  amended  restraining  order  issued  by 
him;  that  the  defendant  Philip  L.  Rice  has  already 
deprived  the  plaintiffs  herein  of  rights  guaranteed 
by  the  Constitution  and  said  laws  of  the  United 
States;  that  he  has  already  violated  said  constitu- 
tional rights  of  plaintiffs  and  refused  to  comply  with 
the  provisions  of  said  laws  and  has  restrained  law- 
ful activity ;  that  if  the  defendant  Philip  L.  Rice  is 
not  restrained  he  will  proceed  to  try  plaintiffs  for 
criminal  contempt  of  said  circuit  court  of  the  fifth 
judicial  circuit  for  alleged  violations  of  said  void 
amended  temporary  restraining  order  and  for  en- 
gaging in  peaceful  picketing,  a  right  guaranteed 
plaintiffs  by  the  Constitution  and  specifically  made 
lawful  and  not  subject  to  criminal  j)i'osecutions  by 
said  laws  of  the  United  States. 
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XII. 

That  the  said  indictment  charging'  defendants 
with  criminal  contempt  is  wholly  predicated  upon 
violation  of  the  void  amended  restraining  order 
issued  by  the  defendant  Philip  L.  Rice ;  that  the  said 
indictment  charges  plaintiffs  with  a  crime  for  en- 
gaging in  concert  with  others  in  peaceful  picketing, 
a  right  guaranteed  by  the  Constitution  and  specific- 
ally [19]  made  hiwful  by  said  laws  of  the  United 
States. 

XIII. 

That  the  said  defendant  C.  Nils  Tavares  as  Attoi- 
ney  General  will,  unless  restrained  by  this  court, 
conduct  the  prosecution  of  plaintiffs  on  the  4th  day 
of  February,  as  aforesaid. 

XIV. 

That  the  said  defendants  by  their  actions  and 
threats  as  aforesaid  will,  unless  restrained  by  this 
court,  and  in  utter  and  complete  disregard  of  rights 
guaranteed  by  the  Constitution  and  of  provisions  of 
the  Clayton  and  Norris-LaGuardia  Acts  deprive 
plaintiffs  of  their  rights  secured  by  the  Constiution 
and  laws  of  the  United  States  to  be  free  from  any 
legal  restraints  or  prosecution  for  having  engaged 
in  concert  with  others  in  peaceful  picketing  during 
the  course  of  a  labor  dispute. 

XV. 

That  plaintiffs  have  no  plain,  adequate  and  speedy 
remedy  at  law. 
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Wherefore  plaintiffs  pray  that  the  above  entitled 
court  make  and  enter  the  following  orders,  to  wit: 

1.  Directing  defendants  to  show  cause  on  a 
day  certain,  why  a  preliminary  injunction 
should  not  be  granted  restraming  all  furtlier 
proceedings  in  that  certain  criminal  indictment 
entitled  ^^  Territory  of  Hawaii  v.  Constancio  R. 
Alesna,  et  al./'  Criminal  No.  896,  pending  in 
the  circuit  court  of  the  fifth  circuit,  Territory 
of  Hawaii,  pending  trial  on  the  merits  or  from 
proceeding  with  any  contempt  proceedings  in 
connection  [20]  with  any  alleged  violation  of 
the  amended  temporary  restraining  order  issued 
in  that  certain  action  entitled  '^The  Lihue  Plan- 
tation Company,  Limited  v.  International  Long- 
shoremen's and  Warehousemen's  Union  ('  10) 
et  al.,  Equity  No.  120,  pending  in  said  court, 
pending  trial  on  the  merits  herein. 

2.  That  pending  the  hearing  on  the  order  to 
show  cause  a  temporary  restraining  order  issue 
against  defendants. 

3.  That  upon  the  trial  on  the  merits  a 
permanent  injunction  be  granted  against  de- 
fendants. 

4.  For  such  other  and  further  relief  as  the 
court  deems  proper  in  the  premises. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs.  [21] 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Harriet  Bouslog,  being  first  duly  sworn,  on  oath, 
deposes  and  says:  that  she  is  one  of  the  attorneys 
for  the  ijlaintiifs  in  the  foregoing  complaint;  that 
affiant  makes  this  verification  for  and  on  behalf 
of  said  plaintiffs  as  none  of  said  plaintiffs  resides 
or  is  located  in  the  City  and  County  of  Honolulu, 
where  affiant  maintains  her  office ;  that  she  has  read 
said  complaint,  knows  the  contents  thereof  and  that 
the  statements  therein  contained  are  true  of  her  own 
knowledge  except  as  to  matters  therein  stated  upon 
information  or  belief,  and  as  to  those  matters  she 
believes  it  to  be  true. 

/s/  HAERIET  BOUSLOG. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  January,  1947. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,   United   States  District   Court,   District   of 
Hawaii.   [22] 
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EXHIBIT  A 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

Eq.  No 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO), 
LOCAL  149  OF  THE  INTERNATIONAL 
LONGSHOREMEN'S  AND  WAREHOUSE- 
MEN'S UNION  (CIO),  UNIT  1,  LOCAL  149 
OF  THE  INTERNATIONAL  LONGSHORE- 
MEN'S AND  WAREHOUSEMEN'S  UNION 
(CIO),  JOSEPH  NUNES,  DANIEL 
RAPOZO,  FERNANDO  FONTANILLAS, 
THOMAS  TAKEMOTO,  SUNAO  IWA- 
MOTO,  WILLIAM  PAIA,  YOSHIKAZU 
MORIMOTO,  BENJAMIN  IIDA,  GEORGE 
MASAKI,  CHARLES  MORITA,  RONALD 
TOYOFUKU,  TAKU  AKAMA,  JOHN  DOE, 
MARY  DOE,  RICHARD  DOE,  et  al.. 

Respondents. 

PETITION  FOR  INJUNCTION  AND  ORDER 

TO  SHOW  CAUSE 

To  the  Honorable  Philip  Rice,  Judge  of  the  Above 
Entitled  Court,  Presiding  at  Chambers  in 
Equity : 
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Comes  now,  The  Lihiie  Plantation  Company,  Lim- 
ited, Petitioner  herein,  and  respectfully  alleges  and 
shows  as  follows: 

I. 

That  the  Petitioner,  The  Lihue  Plantation  Com- 
pany, Limited,  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  Territory 
of  Hawaii  with  its  main  offices  located  in  Honolulu, 
City  and  County  of  Honolulu,  Territory  of  Hawaii; 

IL 

That  the  Respondent,  International  Longshore- 
men's and  Warehousemen's  Union  (CIO),  is  an  un- 
incorporated labor  union  association,  whose  regional 
offices  in  the  Territory  of  Hawaii  are  located  at 
Pier  11,  Queen  Street,  City  and  County  of  Honolulu, 
Territory,  and  whose  main  offices  are  located  in  San 
Francisco,  California ; 

III. 

That  the  Respondent  Local  149  of  the  Interna- 
tional Longshoremen's  and  Warehousemen's  Union, 
is  a  local  union  of  the  above  named  Respondent 
International  Longshoremen's  and  Warehousemen's 
Union,  and  is  composed  of  units  for  each  of  the 
sugar  plantations  located  in  tlie  Territory  of 
Hawaii;  that  so  far  as  the  Petitioner  has  been  able 
to  ascertain,  the  offices  of  said  Local  149  are  located 
at  Pier  11,  South  Queen  Street,  City  and  County  of 
Honolulu,  Territory  of  Hawaii; 

IV. 

That  the  Respondent  Unit  1,  Local  149,  Interna- 
tional Longshoremen's  and  Warehousemen's  Union, 
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is  an  unincorporated  association,  and  a  unit  of  the 
Eespondent  Local  149  referred  to  in  Paragraph  III 
herein  above ;  that  said  Unit  is  composed  of  certain 
employee  members  from  among  the  employees  of 
the  Petitioner ;  and  that  the  offices  of  said  Unit  are 
located  at  Kapaia,  County  of  Kauai,  Territory  of 
Hawaii;  [24] 

V. 
That  upon  information  and  belief  of  the  Peti- 
tioner, the  individuals  named  Respondents,  Joseph 
Nunes,  Daniel  Rapozo,  Fernando  Fontanilla^ 
Thomas  Takemoto,  and  Sunao  Iwamoto  are  Presi- 
dent, First  Vice-President,  Second  Vice-President. 
Recording  Secretary,  and  Financial  Secretary,  re- 
spectively, of  the  Respondent  Union  Local  149, 
Unit  1 ;  that  Respondent  William  Paia  is  the  Island 
President  of  said  Respondent  Uraon  Local  149;  that 
Yoshikazu  Morimoto  is  Business  Agent  of  said  Re- 
spondent Union  Local  149  for  the  Island  of  Kauai- ; 
that  the  individual  named  Respondents  Benjamin 
lida,  George  Masaki,  Charles  Morita,  Ronald  Toyo- 
fuku,  Taku  Akama  are  each  members  of  the  above 
Respondent  Unit  1,  Local  149;  that  each  of  the 
above-named  individual  Respondents  are  residents 
of  the  Island  of  Kauai,  Territory  of  Hawaii;  that 
the  individual  unnamed  Respondents  are  unknown 
and  for  that  reason  certain  fictitious  names  are 
used;  that  said  individual  unnamed  Respondents  in- 
clude members  of  the  above-named  Respondent 
Unit  1,  Local  149,  Respondent  Local  149,  and  Re- 
spondent International  Longshoremen's  and  Ware- 
housemen's Union,  their  officers,  agents  and  serv- 
ants, and  others  acting  in  concert  and  participation 
with  the  Respondents; 
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VI. 

That  the  Respondent  International  Longshore- 
men's and  Warehousemen's  Union,  Local  149,  did, 
on  the  first  day  of  September,  1946,  call  out  on 
strike  the  Petitioner's  employees  at  the  Petitioner's 
plantation  located  in  the  County  of  Kauai,  Terri- 
tory of  Hawaii ;  tliat  the  Resj)ondents,  their  agents, 
servants  and  employees,  and  others  in  active  [25] 
concert  and  participation  with  them  have  congre- 
gated and  still  continue  to  congregate  in  mobs  and 
as  picketers  at  times  in  excess  of  two  ]mndred  (200) 
persons,  near  or  upon  plantation  property  in  the 
immediate  vicinity  of  the  entrances  to  the  mill, 
store,  and  other  premises  of  the  Petitioner  in  a  dis- 
orderly and  unlawful  manner,  and  have  wilfully 
and  maliciously  blocked  and  continue  to  block  the 
entrance  to  the  Petitioner's  premises;  that  said  Re- 
spondents, their  agents,  servants  and  employees  and 
others  in  active  concert  and  participation  with  them 
contirme  to  congregate  at  all  hours  of  the  day  and 
especially  when  Petitioner's  supervisory  personnel 
and  other  employees  seek  to  enter  upon  the  mill 
premises;  that  said  Respondents,  their  agents,  serv- 
ants and  employees  and  others  in  active  concert  and 
participation  with  them  have  indicated  by  their 
actions  and  otherwise  their  firm  intention  to  deny 
and  have  denied  to  the  Petitioner  lawful  entry  upon 
its  premises,  and  to  deny  entry  to  any  other  persons 
lawfully  seeking  to  enter  upon  said  premises, 
whether  for  the  purposes  of  general  maintenance 
mid  repair,  proper  protection  and  operation  of  util- 
ity equipment  serving  the  community,  preservation 
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of  foodstuffs,  or  operations  directed  to  the  care  of 
growing  crops  and  the  undertaking  of  customary 
operations  in  connection  therewith;  that  said  mobs 
and  picketers  are  at  times  boisterous,  and  use  offen- 
sive, disorderly,  abusive  and  insulting  language, 
directing  it  at  the  employees  of  the  Petitioner ;  that 
the  Respondents,  their  agents,  servants  and  em- 
ployees, and  others  in  active  concert  and  participa- 
tion with  them,  have  threatened  and  still  continue 
to  threaten  Petitioner's  employees  with  serious  in- 
jury to  their  persons  if  they  do  not  accede  to  Re- 
spondent's demands  or  if  they  attempt  to  proceed 
to  work  and  to  perform  work;  that  said  picketers 
and  their  activities  as  specified,  have  threatened  to 
cause  and  have  in  fact  caused  numerous  breaches  of 
the  peace;  that  the  Respondents,  their  agents,  serv- 
ants and  employees,  and  those  in  active  concert  and 
participation  with  them,  unlawfully  have  picketed 
in  numbers  at  times  in  excess  of  one  hundred  and 
fifty  (150)  persons,  and  are  continuing  to  picket 
many  of  the  homes  of  the  Petitioner's  employees; 
that  the  said  Respondents,  their  agents,  servants, 
and  employees  and  those  in  active  concert  and  par- 
ticipation with  them  have  congregated  in  front  and 
around  of  the  said  homes  and  have  used  offensive, 
abusive,  disorderly  and  insulting  language  and  h^ve 
caused  disturbances  by  undue  noise  and  unseemly 
acts  so  as  to  annoy,  disturb,  and  be  offensive  to 
others ;  that  said  Respondents,  their  agents,  servants, 
and  employees  and  those  others  in  active  concert 
and  participation  with  them  have  used  threatening 
and  intimidating  language  towards  the  petitioner's 
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employees  concerning  the  safety  of  their  families, 
and  by  tlieir  congregating  liave  frightened  and 
intimidated  the  members  of  the  families  of  the 
Petitioner's  employees;  that  the  Respondents,  their 
agents,  servants  and  emjiloyees  and  those  in  active 
concert  and  participation  with  them  unlawfully 
have  picketed  many  roads  and  streets  throughout 
plantation  property,  stopping  and  intimidating  any 
and  all  persons  seeking  ingress  on  such  roads  and 
streets;  [27] 

VII. 
That  by  reason  of  the  conduct  of  the  Respondents 
set  forth  in  Paragraph  VI,  said  Respondents  have 
obstructed  the  means  of  ingress  and  egress  used  by 
Petitioner's  employees  to  and  from  said  mill,  store 
and  other  plantation  premises  and  have  intimidated 
Petitioner's  employees  desiring  to  enter  or  proceed 
in  and  from  said  premises; 

VIII. 

4'hat  by  reason  of  the  conduct  of  the  Respondents 
set  forth  in  Paragraph  VI  above,  and  by  false  and 
mf.sleading  statements  to  the  employees  of  Peti- 
tioner, the  Respondents  have  wilfully,  unlaw^fuUy 
and  maliciously  prevented  a  number  of  persons  from 
continuing  in  the  active  employ  of  Petitioner  and 
from  entering  said  plant  to  woik  or  to  seek  employ- 
ment with  the  Petitioner ; 

IX. 

"That  by  reason  of  the  conduct  of  the  Respondents 
and  their  agents,  servants  and  employees  and  others 
in  cx)ncert  and  participation  with  them,  as  set  forth 
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in  Paragraphs  VI,  VII,  and  VIII,  Petitioner  has 
been  unable  to  repair  or  operate  its  mill,  to  irrigate 
its  fields,  properly  maintain  its  ntilities,  protect  its 
foodstuffs,  or  otherwise  to  perform  even  essential 
maintenance  of  equipment;  that  the  unlawful  acts 
set  forth  in  this  petition  ha.ve  been  committed  and 
that  such  acts  will  be  continued,  unless  restrained; 
and  that  substantial  and  irreparable  injury  to  the 
Petitioner's  property  wiU  follow  unless  the  re- 
quested relief  is  granted ;  [28] 

X. 

That,  upon  information  and  belief,  the  conduct  of 
the  Eespondents,  set  forth  in  Paragraphs  VI,  VII, 
and  VIII,  above,  will  continue  unless  restrained; 

XI. 

That  the  Petitioner  has  no  adequate  remedy  at 
law;  Wherefore,  Petitioner  prays:   ' 

(1)  That  an  order  issue  out  of  and  under  the  seal 
of  this  Honorable  Court  as  provided  by  law  directed 
to  the  Respondents  herein  ordering  them  to  appear 
ten  days  from  the  date  of  the  filing  of  this  petition 
and  at  a  place  to  be  designated  by  the  Court  and 
then  and  there  to  show  cause,  if  any  they  have,  why 
the  injunction  herein  petitioned  for  should  not  be 
entered  and  issue ;  and 

(2)  That  after  a  hearing  hereon  an  order  be  en- 
tered herein  restraining  and  enjoining  the  Respond- 
ents and  each  of  them  from  in  any  way 

(a)  Interfering  with  the  ingress  and  egress 
from  the  Petitioner's  mill,  store  or  other  pi  ci- 
tation  buildings   and  premises  located   in   tlie 
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County  of  Kauai,  Territory  of  Hawaii,  hy  the 
Petitioner,  its  employees,  or  any  others  who 
may  enter  said  premises  for  the  purpose  of  per- 
forming work  or  for  other  lawful  occasion  ; 

(b)  Threatening  violence  or  using  coercion  or 
intimidation  by  force  of  numbers  or  otherwise, 
or  other  unlawful  means  upon  the  employees  of 
the  Petitioner  or  those  seeking  employment  with 
the  Petitioner,  or  others  lawfully  entering  upon 
the  Petitioner's  premises  or  proceeding  to  or 
from  said  premises ;  [29] 

(c)  Coercing  or  intimidating  employees  of 
the  Petitioner  or  those  seeking  employment  with 
the  Petitioner,  by  means  of  threats  concerning 
the  safety  and  welfare  of  any  of  the  Petitioner's 
employees  families  or  those  seeking  employment 
with  the  Petitioner;  or  coercing  or  intimidating 
the  families  of  the  Petitioner's  employees; 

(d)  Visiting  the  homes  of  the  Petitioner's 
employees  or  persons  seeking  employment  with 
the  Petitioner  or  approaching,  following  or 
trailing  any  of  said  persons  at  any  place  what- 
soever in  an  offensive,  disorderly,  threatening 
or  intimidating  manner,  or  in  such  a  manner 
as  to  provide  a  breach  of  the  peace ; 

(e)  Picketing  the  homes  of  the  Petitioner's 
employees  or  persons  seeking  employment  with 
the  Petitioner; 

(f )  Making,  uttermg  or  circulating  any  false, 
deceitful  or  untrue  statements  with  reference  to 
the  Petitioner,  its  employment  practices,  and 
its  employees  working  therein,  or  others  seek- 
ing to  work  therein; 
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(g)  Mass  picketing  or  other  congregating  in 
crowds  on  or  near  the  premises  of  the  Peti- 
tioner ; 

(3)  That  the  Court  fix  the  proper  number  of 
pickets  and  restrain  the  Respondents  from  picketing 
the  Petitioner's  mill,  offices,  stores  or  other  build- 
ings or  premises  with  more  than  the  number  so  fixed 
by  the  Court,  such  pickets  to  wear  badges  reading 
^^ Authorized  Picket";  [30] 

(4)  That  the  Court  grant  such  other  and  further 
relief  as  the  Petitioner  may  be  entitled  to  in  equity. 

Dated:  Lihue,  Kauai,   T.  H September 

1946. 


Territory  of  Hawaii, 
County  of  Kauai — ss. 

,  being  first  duly  sworn,  on  oath  deposes 

and  says.  That  he  is  Manager  of  The  Lihue  Plan- 
tation Company,  Limited,  the  Petitioner  named 
herein;  that  he  has  read  the  foregoing  petition^ 
knows  the  contents  thereof  and  that  the  allegations 
contained  herein  are  true  and  correct,  except  the 
allegations  made  on  information  and  belief  and  as 
to  those  he  believes  them  to  be  true. 


Subscribed  and  sworn  to  before  me  this 
day  of ,  1946.    [31] 
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EXHIBIT  C 

In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

January  Term  1946 

TERRITORY  OF  HAWAII 

vs. 

CONSl^ANCIO  R.  ALESNA,  JOSE  BAGOGO 
BERNAL,  DANIEL  RODRIGUEZ  FER- 
REIRA,  YUTAKA  GOHARA,  CORNEL 
IHA,  MASASHI  KAGEYAMA,  TOROICHI 
KANDA,  RALPH  JOSEPH  MENDES, 
FRANK  GONSALVES  PERREIRA,  NO- 
BORU  TAKEUCHI,  FRED  TANIGUCHI, 
AND  GENKICHI  WADA, 

Defendants. 

CONTEMPT 
(Violation  of  Sec.  11140,  R.L.H.  1945.) 

INDICTMENT 

First  Count: 

.  The   Grand   Jury   of   the   Fifth    Circuit   of   the 
Territory  of  Hawaii  do  present: 

That  at  Lihue,  County  of  Kauai,  Territory  of 
Hawaii,  and  within  the  jurisdiction  of  this  Honor- 
able Court,  on  the  23rd  day  of  September,  1946,  a 
certain  lawful  order,  called  an  ^^ Amended  Tempo- 
rary Restraining  Order,  ^'  was  duly  and  lawfully 
made,  entered  and  issued  by  and  in  the  name  of  the 
Honorable  Philip  L.  Rice,  Circuit  Judge,  Fifth  Cir- 
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cuit,  Territory  of  Hawaii,  in  a  cause  entitled 
'*  Equity  No.  120,  In  the  Circuit  Court  of  the  Fifth 
Circuit,  Territory  of  Hawaii,  At  Chambers,  In 
Equity,  The  Lihue  Plantation  Company,  Limited, 
Petitioner,  vs.  International  Longshoremen's  [32] 
and  Warehousemen's  Union  (CIO),  Local  149  of 
the  International  Longshoremen's  and  Warehouse- 
men's Union  (CIO),  Unit  1,  Local  149,  of  the  In- 
ternational Longshoremen's  and  Warehousemen's 
Union  (CIO),  Joseph  Nunes,  Daniel  Rapozo, 
Fernando  Fontanilla,  Thomas  Takemoto,  Sanao 
Iwamoto,  William  Paia,  Yoshikaza  Morimoto,  Ben- 
jamin lida,  George  Masaki,  Charles  Moritz,  Ron- 
ald Toyofuku,  Taku  Akama,  John  Doe,  Mary  Doe, 
Richard  Doe,  et  al..  Respondents"  (said  parties 
being  hereinafter  referred  to  as  petitioner  and  re- 
spondents, respectively),  a  true  and  correct  copy 
of  which  lawful  order  is  hereto  attached,  marked 
'^Exhibit  A,"  and  made  a  part  hereof,  which  law- 
ful order  was  directed,  in  the  name  of  the  Territory 
of  Hawaii,  to  respondents  and  by  which  said  lawful 
order  respondents  were  restrained  and  enjoined 
from,  among  other  things,  in  any  way  engaging  in 
mass  picketing  by  assembling  in  compact  groups  or 
congregating  in  crowds  on  or  near  real  property  of 
the  petitioner,  whether  used  for  business  or  resi- 
dence purposes,  to  thereby  prevent  or  attempt  to 
prevent  or  in  any  manner  physically  obstruct  or 
interfere  with  ingress  to  or  egress  from  said  real 
property  by  said  petitioner,  any  of  its  employees, 
or  any  other  persons  lawfully  seeking  to  enter  or 
leave  any  of  said  real  property,  and  by  which  said 
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lawful  order  respondents  were  further  ordered  to 
limit  the  number  of  pickets  used  by  respondents  to 
not  more  than  three  (3)  pickets  in  a  group  at  any 
point  and  station  wiien  stationed  at  points  of  in- 
gress to  and  egress  from  the  i)etitioner's  property, 
said  lawful  order  providing  that  any  pickets  in 
excess  of  three  (3)  at  any  point  and  station  should 
be  in  motion  and,  except  [33]  when  passing  each 
other,  should  maintain  a  distance  of  not  less  than 
ten  (10)  feet  between  each  other  and  that  such 
picketing  as  might  be  done  by  such  pickets  should 
not  be  violative  of  the  foregoing  restrictive  provi- 
sion relating  to  mass  picketing,  and  by  which  law- 
ful order  all  pickets  were  thereby  enjoined  from 
picketing  other  than  in  a  peaceful  and  lawful  man- 
ner and  from  obstructing  the  petitioner,  its  em- 
ployees, or  any  other  persons  lawfully  seeking  to 
enter  or  leave  the  petitioner's  premises  and  from 
otherwise  committing  the  acts  prohibited  by  the 
foregoing  restrictive  provision  relating  to  mass 
picketing;  that,  pursuant  to  an  order  made  and  en- 
tered by  said  Court  at  Lihue  aforesaid  on  said  23rd 
(lay  of  September,  1946,  commanding  the  service  of 
copies  of  said  lawful  order  on  each  of  said  respond- 
ents, a  certified  copy  of  said  lawful  order  was  duly 
served  on  each  of  said  respondents  by  handing  and 
delivering  to  and  leaving  with  each  of  them  person- 
ally a  certified  copy  thereof  on  said  date  in  the  Ter- 
ritory of  Hawaii  and  within  the  jurisdiction  of  said 
Court. 
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That,   notwithstanding   said   lawful   order,    Con- 
stancio  R.  Alesna,  Jose  Bagogo  Bernal,  Daniel  Ro- 
driguez Ferreira,  Yutaka  Gohara,  Cornel  Iha,  Ma- 
sashi   Kageyama,   Toroichi   Kanda,   Ralph   Joseph 
Mendes,    Frank   Gonsalves   Perreira,    Noboru    Ta- 
keuchi,  Fred  Taniguchi,  and  Genkichi  Wada,  and 
each   of  them,   at  Hanamaulu,   in   the    County   of 
Kauai,  Territory  of  Hawaii,  and  within  the  jur- 
isdiction of  this  Honorable  [34]  Court,  on  or  about 
the  10th  day  of  October,  1946,  did  unlawfully,  felo- 
niously and  wilfully  disobey  said  lawful  order  by 
then  and  there   engaging  in  mass  picketing  with 
others,  to  the  Grand  Jurors  unknown,  by  assem- 
bling   with    such    others    in    compact    groups    and 
congregating  in  crowds  on  and  near  certain  real 
property  of  the  petitioner  used  for  business  pur- 
X)oses,  to  wit:  the  Hanamaulu  Shop  and  the  ap- 
proaches thereto,  to  thereby  prevent  and  attempt  to 
prevent  and  physically  obstruct  and  interfere  with 
ingress  to  and  egress  from  said  real  property  by  the 
petitioner,  its  employees,  including  Alfred  G.  Per- 
reira,  Eddie  Medeiros,  Manual  Medeiros,  William 
Farias,  Manual  Bugado  and  Ernest   S.   Carvalho 
III,  and  each  of  them,  and  other  persons  law^fully 
seeking  to  enter  and  leave  said  real  property,  the 
said   Constancio  R.   Alesna,   Jose   Bagogo  Bernal, 
Daniel  Rodriguez  Ferreira,  Yutaka  Gohara,  Cornel 
Iha,   Mahashi  Kageyama,   Totoichi  Kanda,   Ralph 
Joseph  Mendes,  Frank  Gonsalves  Perreira,  Noboru 
Takeuchi,  Fred  Taniguchi,  and  Genkichi  Wada,  and 
each  of  them,  then  and  there  having  notice  and 
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knowledge  of  said  lawful  order  and  at  all  times 
herein  mentioned  being  members  of  said  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO)  and  Local  149  of  the  International  Long- 
shoremen's and  Warehousemen's  Union  (CIO),  re- 
spondents hereinabove  mentioned,  and  so  in  manner 
and  form  aforesaid,  they,  the  said  [35]  Constancio 
R.  Alesna,  Jose  Bagogo  Bernal,  Daniel  Rodriguez 
Perreira,  Yutaka  Gohara,  Cornel  Iha,  Masashi  Ka- 
geyama,  Toroichi  Kanda,  Ralph  Joseph  Mendes, 
Frank  Cfonsalves  Perreira,  Noboru  Takeuchi,  Fred 
Taniguchi,  and  Genkichi  Wada,  and  each  of  them, 
did  unlawfully,  feloniously  and  wilfully  disobey  said 
lawful  order  and  were  then  and  there  and  thereby 
in  contempt  of  court,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Second  Count: 

And  the  Grand  Jury  of  the  Fifth  Circuit  of  the 
Territory  of  Hawaii  do  further  say  and  present  in 
order  to  charge  a  further  violation  of  the  lawful 
order  hereinafter  mentioned  and  arising  out  of  the 
transactions  hereinabove  set  forth  in  the  First  Count 
of  this  indictment: 

That  at  ijihue.  County  of  Kauai,  Territory  of 
Hawaii,  and  within  the  jurisdiction  of  this  Hon- 
orable Court,  on  the  23rd  day  of  September,  1946, 
a  certain  lawful  order,  called  an  ''Amended  Tem- 
poral y  Restraiuing  Order,"  was  duly  and  lawfully 
made,  entered  and  issued  by  and  in  the  name  of  the 
Honorable   Philip   L.   Rice,    Circuit   Judge,    Fifth 
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Circuit,  Territory  of  Hawaii,  in  a  cause  entitled 
''Equity  No.  120,  in  the  Circuit  Court  of  the  Fifth 
Circuit,  Territory  of  Hawaii,  At  Chambers,  In 
Equity,  The  Lihue  Plantation  Company,  Limited, 
Petitioner,  vs.  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Local  149  of  the 
International  Longshoremen's  and  Warehousemen's 
Union  (CIO),  Unit  1,  Local  149,  of  the  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO),  Joseph  Nunes,  Daniel  [36]  Rapozo,  Fer- 
nando Fontanilla,  Thomas  Takemoto,  Sunao  Iwa- 
moto,  William  Paia,  Yoshikazu  Morimoto,  Benja- 
min lida,  George  Masaki,  Charles  Morita,  Ronald 
Toyofuku,  Taku  Akama,  John  Doe,  Mary  Doe, 
Richard  Doe,  et  al..  Respondents"  (said  parties 
being  hereinafter  referred  to  as  petitioner  and  re- 
spondents, respectively),  a  true  and  correct  copy 
of  which  lawful  order  is  hereto  attached,  marked 
^'Exhibit  A,"  and  made  a  part  hereof,  which  law- 
ful order  was  directed,  in  the  name  of  the  Territory 
of  Hawaii,  to  respondents  and  by  which  said  lawful 
order  respondents  were  restrained  and  enjoined 
from,  among  other  things,  in  any  way  engaging  in 
mass  picketing  by  assembling  in  compact  groups 
or  congregating  in  crowds  on  or  near  real  property 
of  the  petitioner,  whether  used  for  business  or  resi- 
dence purposes,  to  thereby  prevent  or  attempt  to 
prevent  or  in  any  manner  physically  obstruct  or 
interfere  with  ingress  to  or  egress  from  said  real 
property  by  said  petitioner,  any  of  its  employees, 
or  any  other  persons  lawfully  seeking  to  enter  or 
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leave  any  of  said  real  property,  and  by  which  said 
lawful  order  respondents  were  further  ordered  to 
limit  the  number  of  pickets  used  by  respondents 
to  not  more  than  three  (3)  pickets  in  a  group  at 
any  point  and  station  when  stationed  at  points  of 
ingress  to  and  egress  from  the  petitioner's  property, 
said  lawful  order  providing  that  any  pickets  in  ex- 
cess of  three  (3)  at  any  point  and  station  should 
be  in  motion  and,  except  when  passing  each  other, 
should  maintain  a  distance  of  not  less  than  ten  (10) 
feet  between  each  other  and  that  such  picketing  as 
might  be  done  by  such  pickets  should  not  be  vio- 
lative of  the  foregoing  restrictive  provision  relat- 
ing to  [37]  mass  picketing,  and  by  which  lawful 
order  all  pickets  were  thereby  enjoined  from  pick- 
eting other  than  in  a  peaceful  and  lawful  manner 
and  from  obstructing  the  petitioner,  its  employees, 
or  any  other  persons  lawfully  seeking  to  enter  or 
leave  the  petitioner's  premises  and  from  otherwise 
committing  the  acts  prohibited  by  the  foregoing  re- 
strictive provision  relating  to  mass  picketing;  that, 
pursuant  to  an  order  made  and  entered  by  said 
Court  at  Lihue  aforesaid  on  said  23rd  day  of  Sep- 
tember, 1946,  commanding  the  service  of  copies  of 
said  lawful  order  on  each  of  said  respondents,  a 
certified  copy  of  said  lawful  order  was  duly  served 
on  each  of  said  respondents  by  handing  and  deliv- 
ering to  and  leaving  with  each  of  them  personally 
a  certified  copy  thereof  on  said  date  in  the  Territory 
of  Hawaii  and  within  the  jurisdiction  of  said  Court. 
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That,  notwithstanding  said  lawful  order,  Constan- 
cio  R.  Alesna,  Jose  Bagogo  Bernal,  Daniel  Rodri- 
guez Ferreira,  Yutaka  Gohara,  Cornel  Iha,  Nasashi 
Kageyama,  Toroichi  Kanda,  Ralph  Joseph  Mendes, 
Frank  Gonsalves  Perreira,  Noboru  Takeuchi, 
Fred  Taniguchi,  and  Genkichi  Wada,  and  each 
of  them,  at  Hanamaulu,  in  the  County  of  Kauai, 
Territory  of  Hawaii,  and  within  the  jurisdic- 
tion of  this  Honorable  Court,  on  or  about  the 
10th  day  of  October,  1946,  did  unlawfully,  feloni- 
ously and  wilfully  disobey  said  lawful  order  by  then 
and  there  engaging  in  picketing  with  others,  to  the 
Grand  Jurors  unknown,  in  groups  of  more  than 
three  (3)  pickets  at  points  of  ingress  to  and  egress 
from  the  petitioner's  property  to  wit:  the  Hana- 
maulu Shop  and  approaches  thereto,  said  pickets 
then  and  there  not  being  in  motion  and  not  main- 
taining a  distance  of  ten  (10)  feet  between  each 
other,  the  said  Constancio  R.  Alesna,  Jose  Bagogo 
Bernal,  Daniel  Rodriguez  Ferreira,  Yutaka  Gohara, 
Cornel  Iha,  Nasashi  Kageyama,  Toroichi  Kahda, 
Ralph  Joseph  Mendes,  Frank  Gonsalves  Perreira, 
Noboru  Takeuchi,  Fred  Taniguchi,  and  Genkichi 
Wada,  and  each  of  them,  then  and  there  having 
notice  and  knowledge  of  said  lawful  order  and  at 
all  times  herein  mentioned  being  members  of  said 
International  Longshoremen's  and  Warehousemen's 
Union  (CIO),  and  Local  149  of  the  International 
Longshoremen's  and  Warehousemen's  Union 
(CIO),    respondents    hereinabove    mentioned,    and 
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so  in  manner  and  form  aforesaid,  they,  the  said  Con- 
stancio R.  Alesna,  Jose  Bagogo  Bernal,  Daniel 
Rodriguez  Ferreira,  Yutaka  Gohara,  Cornel  Iha, 
Masashi  Kageyama,  Toroichi  Kanda,  Ralph  Joseph 
Mendes,  Frank  Gonsalves  Perreira,  Noboru  Ta- 
keuchi,  Fred  Taniguchi,  and  Genkichi  Wada,  and 
each  of  them,  did  unlawfully,  feloniously  and  wil- 
fully disobey  said  lawful  order  and  w^ere  then  and 
there  and  thereby  in  contempt  of  court,  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided. 

A  true  bill  found  this  29th  day  of  October,  1946. 

/s/  WM.  G.  WEBER, 

Foreman  of  the  Grand  Jury. 

/s/  DUDLEY  C.  LEWIS, 

Deputy  Attorney  General  of 
the  Territory  of  Hawaii. 
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EXHIBIT  B 

In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

Eq.  No.  120 
At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  LO- 
CAL 149  of  the  INTERNATIONAL  LONG- 
SHOREMEN'S AND  WAREHOUSEMEN'S 
UNION  (CIO),  Unit  1,  Local  149,  of  the  IN- 
TERNATIONAL LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO), 
JOSEPH  NUNES,  DANIEL  RAPOZO,  FER- 
NANDO FONTANILLA,  THOMAS  TAKE- 
MOTO,  SUNAO  IWAJVIOTO,  WILLIAM 
PAIA,  YOSHIKAZU  MORIMOTO,  BENJA- 
MIN IIDA,  GEORGE  MASAKI,  CHARLES 
MORITA,  RONALD  TOYOFUKU,  TAKU 
AKAMA,  JOHN  DOE,  MARY  DOE,  RICH- 
ARD ROE,  et  al.. 

Respondents. 

AMENDED  TEMPORARY  RESTRAINING 

ORDER 

Territory  of  Hawaii  to  the  International  Long- 
shoremen's and  Warehousemen's  Union  (CIO), 
Local  149  of  the  International  Longshoremen's 
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and  Warehousemen's  Union  (CIO),  Unit  1, 
Local  149  of  the  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Joseph 
Nunes,  Daniel  Rapozo,  Fernando  Fontanilla, 
Thomas  Takemoto,  Sunao  Iwamoto,  William 
Paia,  Yoshikazu  Morimoto,  Benjamin  lida, 
George  Masaki,  Charles  Morita,  Ronald  Toyo- 
fuku,  Taku  Akama,  John  Doe,  Mary  Doe,  Rich- 
ard Roe,  et  al.,  Greetings : 

Whereas,  the  Lihue  Plantation  Company,  Lim- 
ited, has  filed  herein  a  petition  against  you  praying 
to  be  relieved  touching  the  matters  therein  set 
forth;  and 

Whereas,  an  order  to  show  cause  issued  from  and 
under  the  seal  of  this  Court  ordering  you  to  appear 
before  the  undersigned,  Judge  of  the  above  entitled 
Court,  on  Friday,  the  27th  day  of  September,  1946, 
at  the  hour  of  9  o'clock  a.m.,  and  [40] 

Whereas,  a  Motion  for  Temporary  Restraining 
Order  was  also  filed  and,  by  supporting  affidavits 
and  evidence  adduced  by  the  Petitioner  at  the  time 
of  the  filing  of  the  petition  in  the  above  entitled 
proceeding,  it  appeared  that  the  acts  therein  speci- 
fied and  complained  of  will  continue  unless  re- 
strained pending  a  hearing  on  the  petition  in  the 
above  entitled  proceedings;  and 

Whereas,  pursuant  to  the  prayer  of  said  petition 
and  the  said  motion,  a  Temporary  Restraining 
Order  was  issued  on  the  17th  day  of  September, 
1946,  and  subsequently  the  Respondents,  by  Richard 
Gladstein,  acting  in  their  behalf  and  as  their  attor- 
ney, entered  an  appearance  and  presented  an  oral 
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motion  to  dissolve  and  vacate  said  Temporary  Re- 
straining Order,  and  a  hearing  thereon  was  had  be- 
fore the  Court,  to  wit,  the  undersigned,  the  Circuit 
Judge  of  the  Fifth  Circuit,  Territory  of  Hawaii,  At 
Chambers,  In  Equity,  Petitioners  being  represented 
thereat  by  Attorneys  Montgomery  E.  Winn  and 
E.  C.  Moore,  of  Vitousek,  Pratt,  and  Winn  and 
Dudley  C.  Lewis,  Esq.,  Deputy  Attorney  General 
of  the  Territory  of  Hawaii,  appearing  at  the  request 
of  the  Court  and  as  amicus  curiae,  and  the  Court, 
after  hearing  and  considering  argument  on  said 
motion  having  over-ruled  the  same  and  having  given 
notice  to  the  parties  to  appear  at,  and  continued 
proceedings  until  the  23d  day  of  September,  1946, 
so  that  the  parties  might  then  be  advised  if  the 
Court  should  then,  upon  its  own  initiative,  modify, 
the  aforesaid  Temporary  Restraining  Order; 

Now  Therefore,  after  consideration  and  delibera- 
tion, the  Court  does,  on  this  23d  day  of  September, 
1946,  modify  the  aforesaid  Temporary  Restraining 
Order  and 

It  Is  Ordered  that  said  Temporary  Restraining 
Order  be,  and  it  hereby  is  modified  to  the  extent 
hereof  and  by  substitution  therefor  of  this  Amended 
Temporary  Restraining  Order:  [41] 

Wherefore,  you.  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Local  149  of 
the  International  Longshoremen's  and  Warehouse- 
men's Union  (CIO),  Unit  1,  Local  149  of  the  Inter- 
national Longshoremen's  and  Warehousemen's 
Union  (CIO),  Joseph  Nunes,  Daniel  Rapozo, 
Fernando  Pontanilla,  Thomas  Takemoto,  Sunao  Iwa- 
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moto,  William  Paia,  Yoshikazu  Morimoto,  Benja- 
min lida,  George  Masaki,  Charles  Morita,  Ronald 
Toyofuku,  Taku  Akama,  John  Doe,  Mary  Doe, 
Richard  Roe,  et  al.,  are  hereby  restrained  and  en- 
joined until  the  further  order  of  this  Court  from  in 
any  way 

(1)  Obstructing  or  attempting  to  obstruct, 
by  massing  of  pickets  or  otherwise,  the  ingress 
to  or  egress  from  the  Petitioner's  mill,  store  or 
other  plantation  buildings  or  premises  located 
in  the  County  of  Kauai,  Territory  of  Hawaii, 
of  the  Petitioner,  its  employees,  or  any  others 
who  may  enter  or  desire  to  enter  said  premises 
for  the  purpose  of  performing  work  or  for 
other  lawful  occasion; 

(2)  Obstructing  or  attempting  to  obstruct, 
by  massing  of  pickets  or  otherwise,  freedom  of 
movement  on  or  along  the  public  or  private 
roads  or  ways  in  or  about  the  Petitioner's 
premises,  of  the  Petitioner,  its  employees,  or 
any  other  persons  who  may  pass  or  desire  to 
pass  on  or  along  said  roads  or  ways  for  the 
purpose  of  performing  work  or  for  other  law- 
ful occasion; 

(3)  Obstructing  or  attempting  to  obstruct 
the  free  movement  in,  on  or  about  the  Petition- 
er's premises,  of  the  Petitioner,  its  employees, 
or  any  other  persons  who  may  be  in,  on  or 
about  said  premises  for  the  purpose  of  jjer- 
forming  work  or  for  other  lawful  occasion; 

(4)  Threatening  violence  to,  intimidating, 
or   coercing,    or   attempting    to    intimidate    or 
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coerce,  the  employees  of  the  Petitioner  or  those 
seeking  employment  with  the  Petitioner,  or  any 
persons  who  are  lawfully  upon  the  Petitioner's 
premises  or  [42]  are  proceeding  to  or  from  said 
premises ; 

(5)  Coercing  or  intimidating,  or  attempting 
to  coerce  or  intimidate,  employees  of  the  Peti- 
tioner or  those  seeking  employment  wdth  the 
Petitioner,  by  means  of  threats  concerning  the 
safety  or  welfare  of  the  families  of  such  em- 
ployees or  the  families  of  those  seeking  employ- 
ment with  the  Petitioner;  or  threatening 
violence  to,  or  coercing  or  intimidating,  or  at- 
tempting to  coerce  or  intimidate,  such  families ; 

(6)  Without  express  written  consent  of  the 
occupants  thereof,  visiting  or  being  at  or  about 
the  dwelling  houses  or  residence  premises  be- 
longing to  Petitioner  and  occupied  by  employ- 
ees of  or  persons  seeking  employment  with 
Petitioner  and  thereat  being  offensive,  disor- 
derly, threatening  or  intimidating  (in  words  or 
actions)  towards,  and  harassing,  such  occu- 
pants, or  any  of  them; 

(7)  Mass  picketing  by  assembling  in  com- 
pact groups  or  congregating  in  crowds  on  or  near 
real  property  of  the  Petitioner,  whether  used 
for  business  or  residence  purposes,  to  thereby 
prevent  or  attempt  to  prevent  or  in  any  man- 
ner physically  obstruct  or  interfere  with  ingress 
to  or  egress  from  said  real  property  by  Peti- 
tioner, any  of  its  employees,  or  any  other  per- 
sons lawfully  seeking  to  enter  or  leave  any  of 
said  real  property; 
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And  In  Furtherance  Hereof,  you  are  hereby 
ordered  to  limit  the  number  of  pickets  which  you 
shall  use  to  not  more  than  three  (3)  pickets  in  a 
group  at  any  point  and  station  when  stationed  at 
points  of  ingress  to  and  egress  from  the  Petitioner's 
property,  provided,  however,  that  any  pickets  in  ex- 
cess of  three  (3)  at  any  one  point  and  station,  shall 
be  in  motion  and,  except  when  passing  each  other, 
shall  maintain  a  distance  of  not  less  than  ten  (10) 
feet  between  each  other  and  such  picketing  as  shall 
be  done  by  them  shall  not  be  violative  of  any  of  the 
preceding  restrictive  [43]  provisions  hereof;  all 
pickets  being  hereby  enjoined  from  picketing  other 
than  in  a  peaceful  and  lawful  manner  and  from 

obstructing  /s/  PLR 

kitcrforing  with  the  petitioner,   its   employees,   or 

any  other  persons  lawfully  seeking  to  enter  or  leave 
the  Petitioner's  premises;  and  all  pickets  being  also 
enjoined  from  otherwise  committing  any  of  the  acts 
hereinbefore  prohibited.  Any  persons  engaged  in 
such  picketing  as  is  not  hereby  restricted  or  pro- 
hibited shall  wear  arm  bands  reading  *^  Authorized 
Picket,"  or  ^^U  P." 

Dated:  Lihue,  Kauai,  T.  H.,  September  23,  1946. 
[Seal]        /s/  PHILIP  L.  RICE, 

Circuit  Judge,  Fifth  Circuit, 
Territory  of  Hawaii. 
I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  SAMUEL  H.  KIMURA, 
File  Clerk,  Circuit  Court,  Fifth  Circuit,  Territory 
of  Hawaii. 
[Endorsed] :     Filed  Jan.  31,  1947.  [44] 
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District  Court  of  the  United  States 
for  the  District  of  Hawaii 

Civil  Action  File  No.  769 

CONSTANCIO  E.  ALESNA,  JOSE  BAGOGO 
BERNAL,  DANIEL  RODRIGUES  FER- 
REIRA,  YUTAKA  GOHARA,  CORNEL 
IHA,  MASAHI  KAGEYAMA,  TOROICHI 
KANDA,  RALPH  JOSEPH  MENDES, 
FRANK  GONSALVES  PERREIRA,  NO- 
BORU  TAKEUCHI,  FRED  TANIGUCHI, 
and  GENKICHI  WADA, 

Plaintiff, 
vs. 

PHILIP  L.  RICE,  as  Judge  of  the  Circuit  Court 
for  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii;  and  C.  NILS  TAVARES,  as  Attor- 
ney General  of  the  Territory  of  Hawaii, 

Defendant. 

SUMMONS  IN  A  CIVIL  ACTION 
To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Harriet  Bouslog,  and  Myer  C.  Symonds,  plain- 
tiff's attorneys,  whose  address  is  Room  206,  Pier  11, 
Honolulu  (16),  T.  H.,  an  answer  to  the  complaint 
which  is  herewith  served  upon  you,  within  20  days 
after  service  of  this  summons  upon  you,  exclusive  of 
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the  day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk  of  Court. 

Dated  January  31,  1947.  [45] 


RETURN  ON  SERVICE  OF  WRIT 

I  hereby  certify  and  return,  that  on  the  1st  day 
of  February,  1947,  I  received  the  within  summons 
and  the  same  is  returned  duly  executed  as  follows: 
On  February  1,  1947,  personal  service  was  made  on 
C.  Nils  Tavares,  Attorney  General  of  Territory  of 
Hawaii,  at  lolani  Palace,  by  exhibiting  the  original 
Summons  to  him  and  by  handing  to  and  leaving 
with  him  a  certified  copy  of  said  Summons. 

On  February  3,  1947,  personal  service  w^as  made 
on  Philip  L.  Rice,  Judge  of  the  Circuit  Court  of 
the  Fifth  Judicial  Circuit,  Territory  of  Hawaii,  at 
lolani  Palace  by  exhibiting  the  Original  Sununons 
to  him  and  by  handing  to  and  leaving  with  him  a 
certified  copy  of  said  Summons. 

/s/  OTTO  F.  HEINE, 

United  States  Marshal. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AND  TEMPORAR^ 
RESTRAINING  ORDER 

Upon  the  reading,  filing  and  consideration  of  the 
verified  complaint  herein  praying  for  an  order  di- 
rected to  the  defendants  above  named,  to  appear 
before  the  above  entitled  court  on  a  day  certain  and 
show  cause  why  a  preliminary  injunction  should 
not  be  granted  herein,  enjoining  and  restraining 
said  defendants  from  taking  any  further  proceed- 
ings in  connection  with  that  certain  indictment  for 
Contempt  pending  in  the  circuit  court  of  the  fifth 
circuit,  Territory  of  Hawaii,  entitled  '' Territory  of 
Hawaii  v.  Constancio  Alesna,  et  al.,"  being  Criminal 
No.  896  among  the  records  of  said  court,  or  from 
proceeding  with  any  contempt  proceedings  in  con- 
nection with  any  alleged  violation  of  the  amended 
temporary  restraining  order  issued  in  that  certain 
action  entitled  [47]  ^'The  Lihue  Plantation  Com- 
pany, Limited,  v.  International  Longshoremen 's  and 
Warehousemen's  Union  (CIO),  et  al.,"  Equity  No. 
120  among  the  records  of  said  court,  and  further 
praying  that  pending  the  hearing  of  tlie  said  Order 
to  Show  Cause  a  Temporary  Restraining  Order  be 
issued  herein,  and 

It  appearing  to  the  court  from  said  complaint 
that  if  a  temporary  restraining  order  is  not  granted 
without  notice,  the  plaintiffs  herein  will  be  required 
to  appear  on  February  4,  1947,  to  defend  themselves 
against  the  charge  of  criminal  contempt  of  the  said 
circuit  court  of  the  fifth  judicial  circuit  for  alleged 
violations  of  said  Amended  Temporary  Restraining 
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Order,  In  Equity  No.  120,  by  tlie  defendant  Philip 
L.  Rice  as  Judge  thereof,  thereby  depriving  plain- 
tiffs of  alleged  rights  under  the  Constitution  and 
laws  of  the  United  States  before  this  court  can 
determine  on  tlie  merits  the  rights  of  plaintiffs  to 
a  decree  of  this  court  enjoining  further  proceedings 
in  contempt,  thereby  causing  irreparable  injury  to 
the  plaintiffs,  and  the  court  being  fully  advised  in  the 
premises  and  it  being  a  proper  case  for  this  order. 

It  Is  Hereby  Ordered  that  Philip  L.  Rice,  as 
Judge  of  the  circuit  court  for  the  fifth  judicial  cir- 
cuit of  the  Territory  of  Hawaii;  and  C.  Mis  Ta- 
vares,  as  Attorney  General  of  the  Territory  of 
Hawaii,  defendants  above  named,  be  and  they  are 
hereby  ordered  to  appear  before  the  undersigned 
United  States  District  Judge  at  his  courtroom,  Fed- 
eral Building,  Honolulu,  T.  H.,  on  the  10th  day  of 
February,  1947,  at  the  hour  of  10  a.m.  to  show  -cavise, 
if  any  they  have,  why  the  preliminary  injunction 
prayed  for  in  said  petition  should  not  be  granted. 

rt  Is  Further  Ordered  that  pending  the  hearing 
of  said  Order  to  Show  Cause  that  said  defendant, 
C.  Nils  Tavares  as  [48]  Attorney  General,  his  depu- 
ties, agents  and  representatives  be,  and  they  are 
hereby  restrained  and  enjoined  until  the  further 
order  of  this  court  from  prosecuting  or  taking  any 
further  proceedings  in  that  certain  Indictment  for 
Contempt  pending  in  the  circuit  court  of  the  fifth 
circuit,  Territory  of  Hawaii,  entitled  '^  Territory  of 
Hawaii  v.  Constancio  Alesna,  et  al.,"  and  being 
Criminal  No.  896  among  the  records  of  said  court, 
or  from  prosecuting  or  pro-ceeding  with  any  con- 
tempt proceedings  in  comiection  with  any  alleged 
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violation  of  the  amended  temporary  restraining 
order  issued  in  that  certain  action  entitled  ^^The 
Lihue  Plantation  Company,  Limited,  v.  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO),  et  al.,''  Equity  No.  120  among  the  records 
of  said  court. 

It  Is  Further  Ordered  that  a  copy  of  this  order 
together  with  a  copy  of  the  complaint  and  summons 
be  served  upon  the  defendants  at  least  6  days  prior 
to  the  10th  day  of  February,  1947. 

Dated :  January  31st,  1947,  at  2 :43  p.m.  at  Hono- 
lulu, T.  H. 

/s/ J.  FRANK  McLaughlin, 

United  States  District  Judge. 

UNITED  STATES  MARSHAL'S  RETURN 

Received  the  within  Order  to  Show  Cause  and 
Temporary  Restraining  Order  this  1st  day  of  Feb- 
ruary, 1947,  and  the  same  is  returned  duly  executed 
this  1st  day  of  February,  1947,  by  personally  ex- 
hibiting the  Original  Writ  to  Philip  L.  Ri'Ce,  as 
Judge  of  the  Circuit  Court,  for  the  Fifth  Judicial 
Circuit  of  the  Territory  of  Hawaii,  and  to  C.  Nils 
Tavares,  Attorney  General  of  the  Territory  of 
Hawaii,  and  by  handing  to  and  leaving  with  each 
of  them  a  certified  copy  of  the  original  Order  to 
Show  Cause  and  Temporar}^^  Restraining  Order. 

OTTO  F.  HEINE, 
U.  S.  Marshal. 
By  /s/  GEORGE  E.  BRUNS, 
Deputy.  [50] 
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[Title  of  District  Court  and  Cause.] 

DEPENDANTS'    OBJECTIONS    TO    ALLOW- 
ANCE OP  PRELIMINARY  INJUNCTION 

Come  now  defendants  Philip  L.  Rice,  Judge  of 
the  Circuit  Court  of  the  Pifth  Circuit,  Territory  of 
Hawaii,  and  C.  Nils  Tavares,  Attorney  General  of 
the  Territory  of  Hawaii,  and  present  the  following 
objections  to  the  allowance  of  a  preliminary  injunc- 
tion in  the  above  entitled  matter: 

I. 

This  Court  has  no  jurisdiction  to  isue  an  injunc- 
tion against  the  judge  of  a  circuit  court  of  the  Ter- 
ritory of  Hawaii. 

II. 

The  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  a  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
the  prosecution  of  a  proceeding  pending  before  such 
circuit  court. 

III. 

It  affirmatively  appears  on  the  face  of  the  com- 
plaint [52]  filed  herein  that  this  Court  has  no  juris- 
diction to  grant  the  relief  prayed  for  therein,  for 
the  reason  that  this  Court  is  without  jurisdiction 
in  equity  to  enjoin  proceedings  pending  in  a  circuit 
court  of  the  Territory  of  Hawaii  to  enforce  the 
criminal  laws  of  the  Territory. 
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IV. 

Said  complaint  fails  to  state  a  claim  for  equitable 
relief  in  that  it  fails  to  show  that  such  relief  is 
necessary  to  prevent  irreparable  injury  to  the  plain- 
tiffs, or  any  other  ground  for  equitable  relief. 

Dated  at  Honolulu,  T.  H.,  this  8th  day  of  Feb- 
ruary, 1947. 

PHILIP  L.  RICE, 
Judge  of  the  Circuit  Court  for  the  Fifth  Judicial 
Circuit  of  the  Territory  of  Hawaii,  and 

C.  NILS  TAVARES, 
Attorney    General    of    the    Territory    of    Hawaii^ 
Defendants. 

By  /s/  MICHIRO  WATANABE, 

Deputy  Attorney  General, 
Their  Attorney. 

Service  of  a  copy  of  the  within  objections  this 
day  admitted. 

Dated:  Honolulu,  Feb.  8,  1947.  '       • 

/s/  HARRIET  BOUSLOG,  ' 

/s/  MEYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs.       ' 

[Endorsed] :  Filed  Feb.  10,  1947. 
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In  the  United  States  District  Court  for  the 
...  Territory  of  Hawaii 

Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al., 

Plaintiffs, 

vs. 

PHILIP  L.  EICE,  as  Judge  of  the  Circuit  Court 
I    _  for  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii;  and  C.  NILS  TAVARES,  as  Attor- 
ney General  of  the  Territory  of  Hawaii, 

Defendants. 

Before:  Hon.  J.  Frank  McLaughlin, 
Judge. 

RULING  UPON  MOTION  FOR  A 
PRELIMINARY  INJUNCTION 

Appearances : 

Harriet  Bouslog,  Meyer  C.  Symonds,  Attorneys 
for  Plaintiffs. 

C.  Nils  Tavares,  Attorney  General,  and  Michiro 
Watanabe,  Deputy  Attorney  General,  Attorneys  for 
Defendants. 

The  Plaintiffs  bring  this  action  under  the  Civil 
Rights  Act,  28  U.S.C,  Section  41(14),  alleging  upon 
four  different  grounds  the  deprivation  under  color 
of  Territorial  law  of  rights  guaranteed  to  them  by 
the  Constitution  and  laws  of  the  United  States. 

Upon  application  and  in  a>ccord  with  28  U.S.C, 
Section  381,  Rule  65,  Federal  Rules  of  Civil  Pro- 
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cedure,  a  Eestraining  Order  was  issued  ex  parte. 
An  Order  to  Show  Cause  was  returnable  upon  the 
tenth  day  thereafter,  and  as  the  argument  was  not 
concluded  the  Restraining  Order  was  extended 
under  the  Rule  an  additional  ten  days. 

The  question — and  the  only  question  now  before 
the  Court — is  whether  or  not,  pending  a  hearing 
upon  the  merits,  a  Temporary  Injunction  should 
issue. 

The  case  arises  out  of  the  recent  Territorial-wide 
strike  of  all  sugar  plantation  workers.  Upon  the 
Island  of  Kauai  the  Lihue  Plantation  Company, 
Limited,  applied  in  a  proceeding  in  equity  to  the 
Judge  of  the  Territorial  Circuit  Court  for  the  Fifth 
Judicial  Circuit  for  injunctive  relief  against  certain 
aspects  of  picketing  then  being  carried  on  by  the 
unionized  strikers.  The  Territorial  Judge  issued 
ex  parte  a  Restraining  Order  restricting  certain 
phases  of  picketing  by  the  defendants  in  that  case. 
Thereafter  the  defendants  moved  to  dissolve  it  as 
having  been  issued  contrary  to  the  provisions  of 
the  Norris-La  Guardia  Act.  Judge  Rice  denied  [55] 
the  motion  but  subsequently  upon  his  own  motion 
amended  the  Restraining  Order  which  he  had  pre- 
viously issued.  Insofar  as  is  here  pertinent,  the  Re- 
straining Order  as  amended  prohibited  the  da- 
fendants  from 

(a)  Engaging  in  mass  picketing  on  or  near 
company  business  or  residence  property  for  the 
purpose  of  preventing,  obstructing  or  inter- 
fering with  ingress  or  egress  to  such  prope: 
and 
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(b)  Using  more  than  three  (3)  pickets  at 
points  of  ingress  to  or  egress  from  company 
property,  and  directing  that  at  all  other  points 
where  more  than  three  (3)  pickets  were  used 
that  such  pickets  should  be  in  motion  and,  ex- 
cept when  passing  each  other,  a  distance  of  ten 
(10)  feet  between  each  picket  should  be 
maintained. 

The  Plaintiffs  here  were  indicted  upon  two  counts 
by  the  Grand  Jury  of  the  Territorial  Fifth  Circuit 
Court  for  criminal  contempt  of  court  in  that,  as 
alleged  in  the  indictment,  they  wilfully  violated  the 
Restraining  Order 

'  (1)    By  mass   picketing  with   others   on   or 

'  near  company  property  to  prevent,  obstruct, 
and  interfere  with  ingress  and  egress  thereto ; 
and 

(2)    By  picketing  with  others  in  groups  in 

excess  of  three  at  points  of  ingress  to  and  egress 

from  company  property,   and  also  by  failing 

to  keep  in  motion  and  by  failing  to  maintain 

'a  distance  of  ten  (10)  feet  between  each  other. 

Thereafter,  in  a  case  in  the  Second  Circuit  Court 
arising  [56]  out  of  a  similar  situation  upon  the 
Inland  of  Maui,  upon  a  Petition  for  a  Writ  of 
Prohibition,  the  Territorial  Supreme  Court  was 
called  upon  to  decide  whether  or  not  the  Norris- 
La  Guardia  Act  applied  to  the  Territorial  Circuit 
Courts.  In  a  decision  dated  December  4,  1946,  the 
Supreme  Court  of  Hawaii  held  that  that  Act  did 
not  apply  to  the  Territorial  Courts.  (37  Hawaii  404) 
A  Petition  for  Rehearing  was  denied  by  that  Court 
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on  January  23,  1947  (37  Hawaii ),  and  an  ap- 
peal has  been  taken  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

The  Plaintiffs  came  to  this  Court  January  31, 
1947,  and  upon  the  basis  of  the  allegations  con- 
tained in  the  complaint — which  included  an  allega- 
tion that  the  criminal  case  against  Plaintiffs  was 
set  for  plea  and  trial  in  the  Fifth  Circuit  Court  on 
February  4,  1947  (now  reset  for  February  26th) — 
asked,  ex  parte,  for  an  order  restraining  Judge  Rice 
and  the  Territorial  Attorney  General  from  proceed- 
ing with  the  -criminal  case  in  the  Fifth  Circuit  Court 
until  further  order  of  this  Court. 

Because  of  the  nature  of  the  case,  the  importance 
of  the  questions  of  law  involved,  and  the  facts  and 
circumstances  surrounding  it,  as  has  been  stated, 
a  Restraining  Order  issued,  but  only  against  the 
Territorial  Attorney  General,  his  deputies  and 
assistants.  The  Defendant  Judge  and  Attorney 
General  were  directed  to  show  cause  why  a  Pre- 
liminary Injunction  should  not  issue  as  prayed  for. 

In  reply,  the  Defendants  state  that 

(1)  This  Court  has  no  jurisdiction  to  enjoin 
Territorial  Judge  Rice  ; 

(2)  The  Judge  is  not  a  proper  party  to  a 
suit  such  as  this; 

(3)  The  complaint  shows  that  this  Court 
has  no  jurisdiction,  for  this  Court  <?annot  enjoin 
a  criminal  action  pending  in  a  Territorial 
Court;  and 

(4)  That  the  complaint  shows  no  grounds 
for  equitable  relief. 
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Plaintiffs,  of  course,  state  that  Defendants'  objec- 
tions are  not  well  taken,  and  affirmatively  assert 
rights  guaranteed  to  them  by  the  Constitution  and 
laws  of  the  United  States  are  being  denied  them 
by  the  Territory  and  one  of  its  Courts  in  that 

(a)  The  Norris-La  Guardia  Act  does  apply 
to  the  Territorial  Courts, — hence.  Judge  Rice's 
amended  Restraining  Order  was  void — the 
Plaintiffs  have  been  indicted  for  violating  a 
void  order  of  Court,  and  are  being  forced  to 
defend  themselves  against  such  an  indictment 

'  .      in  a  Court   which  has  already   ruled  out   the 
Norris-La  Guardia  Act  and  the  hands  of  which 
.  ;     on  the  point  are  now  tied,  in  any  event,  by  the 
jri    ruling  of  the  Territorial  Supreme  Court; 

(b)  If  the  Norris-La  Guardia  Act  does  not 
apply  to  the  Territorial  Courts,  the  same  con- 

\r  :  sequences  above  outlined  follow  [58]  in  any 
event,  for  it  must  then  be  that  this  Court,  the 
United  States  District  Court  for  the  Territory 
of  Hawaii,  has  been  given  by  Congress  excki- 
sive  power  in  the  Territory  to  issue  injunctions 
in  labor  dispute  cases  in  conformity  with  the 
Norris-La  Guardia  Act  and  hence  Judge  Rice's 
,  Restraining  Order  was  void ; 

(c)  The  laws  of  the  United  States  grant 
.Plaintiffs,  members  of  a  union,  substantive 
rights  which  no  Court  can  restrain  in  the  ab- 
sence of  fraud  or  violence;  that  Judge  Rice's 
Restraining  Order  is  void,  for  it  prohibited  the 
free  exercise  of,  and  the  indictment  based 
thereon    alleges    it    to    have    been    a    criminal 
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offense  to  have  exercised,  rights  granted  to 
members  of  a  union  by  United  States  laws. 
In  brief,  it  is  said  Plaintiffs  are  being  charged 
criminally  for  doing  what  Congress  gave  them 
as  members  of  a  union  a  right  to  do. 

And  finally  that 

(d)  Judge  Rice's  Order  and  the  indictment 
based  upon  it  deprived  Plaintiffs  of  rights 
guaranteed  to  them  by  the  Constitution  in  that 
the  right  to  picket  is  an  exercise  of  the  rights 
of  free  speech  and  of  assembly. 

OPINION 

My  answers  to  the  questions  presented  are: 

I. 

The  Norris-La  Guardia  Act  does  not  apply — 
directly — to  the  Territorial  Judiciary.  [59] 

Although  those  courts  fall  squarely  within  the 
phrase  ^^ Court  of  the  United  States"  as  defiii'ed  in 
the  Act  (29  U.  S.  Code,  Section  113(d)),  it  is  to  me 
satisfactorily  clear  from  the  nature  of  the  Territo- 
rial Government  created  by  the  Organic  Act  (48 
U.S.C,  Section  491)  and  the  objective  sought  to  be 
attained  by  Congress  in  passing  the  Norris-La 
Guardia  Act  that  it  was  never  meant  to  apply  to 
the  Territorial  Courts. 

In  organizing  this  Territory,  Congress  gave  to 
the  local  government  which  it  created  broad  domes- 
tic powers,  and  it  separated  that  local  government 
from  the  operations  within  the  Territory  of  the  Fed- 
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eral  Government.  Congress  gave  to  the  Territory  a 
form  of  organization  more  like  that  of  a  State  than 
it  had  previously  given  to  any  like  area.  (See  Puerto 
Rico  vs.  Shell  Co.,  302  U.  S.,  253.)  Insofar  as  the 
Territorial  Courts  are  concerned,  Congress  itself 
recognized  the  distinction  betvreen  the  Territorial 
Courts  and  the  U.  S.  District  Court  for  the  Terri- 
tory of  Hawaii  (48  U.S.C,  Section  645).  As  pointed 
out  in  Wilder 's  Steamship  Company  vs.  Hind,  108 
Federal,  113,  at  115-116,  years  ago 

*'The  system  of  courts  created  by  the  act  for 
the  Territory  of  Hawaii  differs  radically  from 
the  system  of  courts  which  Congress  had  there- 
tofore created  for  any  of  the  territories.  In  no 
other  territory  has  there  been  a  division  of  jur- 
isdiction between  cases  which  properly  belong 
to  the  courts  of  the  United  States  and  other 
cases.  Congress  found  in  the  Republic  of  [60] 
Hawaii  a  system  of  courts  already  established, 
whose  jurisdiction  was  complete,  and  from  the 
highest  tribunal  of  which  there  was  no  appeal. 
To  that  system  Congress,  by  the  act,  added  a 
district  court,  conferring  upon  it  the  jurisdic- 
tion which  pertains  to  the  district  and  circuit 
courts  of  the  United  States,  and  providing  for 
removing  to  that  court  from  the  Territorial 
courts  causes  which  under  the  removal  acts 
were  removable  from  a  state  court  to  a  court 
of  the  United  States."  (See  also  Yeung  vs. 
Territory  of  Hawaii,  132  Federal  2nd,  374.) 
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There  is  no  intent  revealed  in  either  the  act  or 
its  history  which  requires  that  the  distinction  be- 
tween the  Territorial  courts  and  the  Federal  Court 
for  the  Territory  of  Hawaii  was  to  be  obliterated. 
Congress  on  the  contrary  spoke  of  an  intent  not  to 
disturb  domestic  jurisdiction. 

Further,  as  designed  the  Norris-LaGuardia  Act 
does  not  fit  the  Territorial  court  system.  29  U.S.C., 
Section  110,  provides  for  appeals  from  the  granting 
or  denial  of  a  preliminary  injunction  to  the  Circuit 
Court  of  Appeals,  which  in  this  instance  would  be 
the  Ninth  Circuit  Court  of  Appeals,  Such  an  ap- 
peal from  the  Territorial  Circuit  Courts  is  not 
possible.  From  those  courts  appeals  lie  to  the  Ter- 
ritorial Supreme  Court. 

Basically,  although  ^'courts  of  the  United  States" 
in  a  very  wide,  general  sense,  the  Teriitorial  courts 
are  not  within  the  Norris-LaGuardia  Act  because 
Congress  was  aiming  [61]  at,  and  only  at,  the  Dis- 
trict Courts  of  the  United  States  and  the  Circuit 
Courts  of  Appeal.  A  reading  of  the  legislative  his- 
tory leaves  no  doubt  upon  the  point.  The  evil  sought 
to  be  remedied  was  the  issuance  of  blanket  injunc- 
tions against  labor  for  little  if  any  reason  by  the 
Federal  Courts  in  labor  dispute  cases  in  contra- 
vention of  the  will  of  Congress  as  set  forth  in  the 
Clayton  Act.  (29  U.S.C,  Section  52.  See  U.  S.  v. 
Hutcheson,  312  U.  S.  219.)  In  curing  the  evil  by 
the  passage  of  the  Norris-LaGuardia  Act  Congress 
had  no  other  courts  in  mind.  It  saw  the  source  of 
the  trouble  and  set  about  to  remedy  it,  as  it  did,  by 
curtailing  the  i)owers  of  the  Federal  judiciary — - 
and  none  other. 
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II. 

The  Norris-LaGuardia  Act  does  not  apply  to  this 
Court. 

The  Act  curtails  and  restricts  the  equity  powers 
of  the  Federal  Court  to  the  same  extent  that  it 
affects  like  powers  held  by  Constitutional  Federal 
Courts.  In  passing  this  legislation  Congress  gave 
not  a  moment's  thought,  to  be  sure,  to  Legislative 
Federal  Courts  as  such.  As  to  courts,  the  discus- 
sions were  generally  in  terms  of  '* inferior"  courts, 
^ inferior"  Federal  courts  and  ''Federal"  courts. 
But,  nevertheless,  the  thing  of  importance  to  note 
was  that  Congress  was  dealing  with  equity  power 
possessed  by  any  Federal  Court.  This  Court,  al- 
though legislative,  not  only  comes  within  the  terms 
of  29  U.S.C,  Section  113(d),  but  additionally  is 
within  the  target  [62]  area  reached  by  the  Congress 
through  the  Norris-LaGuardia  Act,  for  it  has  equity 
powers  identical  to  those  held  by  Constitutional 
Federal  Courts.    (48  U.S.C,  Section  642.) 

To  arrive  at  any  other  conclusion  than  that  the 
Act  applies  directly  and  squarely  to  this  Court 
would  not  only  be  to  construe  the  Act  in  a  ''spirit 
of  mutilating  narrowness"  (see  U.  S.  vs.  Hutcheson, 
supra)  while  fully  aware  of  what  Congress  was 
"driving  at,"  but  would  further  bring  about  the  ab- 
surd result  that  this  Legislative  TJ.  S.  District  Court 
has  more  i:)ower  today  than  a  Constitutional  U.  S. 
District  Court. 
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III. 

This  Court  has  not  been  given  exclusive  jurisdic- 
tion to  issue,  upon  compliance  with  the  Norris-La- 
Guardia  Act,  injunctions  in  labor  disputes. 

The  opposing  contention  is  based  upon  the  Sher- 
man Act,  15  U.S.C,  Section  3,  giving  this  Court 
jurisdiction  over  violations  of  that  law  in  Hawaii. 
Relying  upon  the  Hutcheson  case,  supra,  to  the 
eflect  that  the  Sherman  Act,  the  Clayton  Act  and 
this  Act,  the  Norris-LaGuardia  Act,  must  be  read 
together  as  one  integrated  piece  of  legislation,  it  is 
argued  that  the  amendatory  act  must  be  accorded 
the  same  geographical  scope. 

It  is  a  fascinating  and  in  many  respects  plausible 
argument,  and  under  the  Hutcheson  case  it  is  diffi- 
cult to  put  a  finger  upon  just  why  the  second  propo- 
sition does  not  follow  from  the  [63]  first.  But  I  am 
not  satisfied  that  the  argument  is  sound. 

Of  all  injunctions  sought  upon  the  theory  that 
the  complained  of  labor  activity  is  an  unlawful 
restraint  upon  Territorial  commerce,  this  Court 
would  have  exclusive  jurisdiction.  But  to  hold,  as 
plaintiffs  urge,  in  the  absence  of  specific  language  in 
the  statute  that  the  Territorial  Courts  are  powerless 
to  act  by  injunction  in  a  case  arising  out  of  a  labor 
dispute  would  be  in  my  opinion  judicial  legislation. 

Professing  no  intention  to  interfere  with  the 
equitable  powers  of  the  state  courts — which  of 
course  it  couldn't  affect  directly — it  seems  to  me 
also  reasonable  to  believe,  in  the  absence  of  con- 
trary language,  that  Congress  had  no  reason,  de- 
sire, or  intention  to  deprive,  as  it  could  have,  the 
domestic  courts  of  Hawaii  of  any  part  or  all  of 
their  equity  power. 
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IV. 

However,  in  this  case,  and  with  reference  to  the 
facts  alleged  and  the  law  involved  in  the  plaintiffs' 
third  and  fourth  causes  of  action,  a  preliminary 
injunction  should  and  therefore  will  issue. 

How  can  it  issue?  There  is  a  criminal  proceed- 
ing pending  in  a  Territorial  Court,  and  28  U.S.C., 
Section  379 — which  because  of  48  U.S.C.,  Section 
645  applies  to  this  Court — says  that  no  coirrt  of  the 
United  States  shall  enjoin  proceedings  in  State  or 
Territorial  Courts.  The  answer  is  that  the  statute 
directing  the  observance  of  the  principles  of  comity 
between  [64]  courts  exercising  different  powers  in 
the  same  area  is  not  jurisdictional,  and  has  recog- 
nized exceptions.  (Toucey  vs.  New  York  Life  In- 
surance Co.,  314  U.  S.  118.) 

Where  exceptional  circumstances  of  peculiar  ur- 
gency are  shown  to  exist,  a  Federal  court  may  in- 
terfere with  a  State  court  or  Territorial  court  for 
the  purpose  of  inquiring  whether  or  not  a  person 
is  being  held  in  violation  of  the  Constitution  and 
laws  of  the  United  States.  (Ex  parte  Royall,  117 
U.S.  241;  United  States,  Ex  Rel.  Kennedy,  et  al., 
vs.  Tyler,  Sheriff,  et  al.,  269  U.S.  13;  United  States 
Ex  Rel,  Murphy  vs.  Mruphy,  108  Fed.  2nd  861; 
United  States  Ex  Rel.  Buchalter  vs.  Lowenthal,  108 
Fed  2nd  863.)  This  power  is  exercisable  by  in- 
junction as  weU  as  by  writ.  It  is  well  settled  that 
equitable  jurisdiction  exists  to  restrain  criminal 
prosecutions  under  un-Constitutional  enactments 
when  the  prevention  of  such  prosecutions  is  essen- 
tial to  safeguard  property  rights.    (See  Pughe  vs. 
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Patton,  21  Fed.  Sup.  183,  and  cases  there  collected.) 
As  pointed  out  recently  by  the  Supreme  Court  of 
Massachusetts  in  a  somewhat  similar  case,  if  equity 
can  protect  the  right  to  sell  bananas,  there  is  no  rea- 
son historical  or  otherwise  why  it  cannot  act  to  pro- 
tect personal  rights  and  rights  guaranteed  by  the 
Constitution.  (See  Kanyon  vs.  City  of  Chicopee, 
Dec.  9,  1946,  15  Law  Week,  2366.)  And  so,  I  am  sat- 
isfied of  the  existence  of  the  power  to  grant  both 
the  temporary  and  ultimate  remedy  asked  for. 

Now,  should — or  more  pointedly — why  should  a 
preliminary  injunction  issue'?  Because  in  the  ab- 
sence of  any  Territorial  law,  and  in  the  light  of  the 
definite  Federal  laws  relating  to  permissible  labor 
conduct — which  laws  the  Territorial  courts,  too, 
must  respect — there  seems  here  to  be  a  substantial 
question  as  to  whether  or  not  that  which  under  Fed- 
eral law  may  be  allowable  conduct  can — by  restric- 
tions placed  thereon  by  a  court,  however  reasonable 
they  might  be — become,  as  the  Supreme  Court  says, 
^^the  road  to  prison."  (See  U.S.  vs.  Hutcheson,  312 
U.S.  219;  Thomhill  vs.  Alabama,  310  U.S.  88; 
Hague  vs.  CIO,  307  U.S.  507.) 

In  brief,  with  no  questions  of  Territorial  law  in- 
volved at  all,  it  looks  as  if  Plaintiffs  are  in  jeopardy 
because  they  did  things  which  Federal  law  allowed. 
Before  exposing  Plaintiffs  to  the  risks  of  trial  for 
criminal  contempt  of  court,  I  believe  the  questions 
of  law  posed  under  these  facts  should  be  further 
examined. 

But  I  see  no  good  reason  why  the  preliminary  in- 
junction which  will  issue  should  enjoin  the  Judge 


66  Constancio  R.  Alesna,  et  al., 

of  the  Fifth  Circuit  Court.  Effective  relief  can  be 
attained  by  restraining  the  hand  of  the  Attorney 
General  as  effective  relief  ex  parte  was  similarly 
granted  at  the  time  of  the  issuance  of  the  Restrain- 
ing Order.  And,  therefore,  the  Preliminary  In- 
junction will  be  like  the  Restraining  Order  issued 
only  to  the  Attorney  Generah  A  Preliminary  In- 
junction in  substantially  the  same  form  as  the  Re- 
straining Order  will  suffice,  and  such  will  be  signed 
on  presentation. 

[Endorsed] :     Piled  Feb.  25,  1947. 


In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  Number  769 

CONSTANCIO  R.  ALESNA,  et  aL, 

Plaintiffs, 

vs. 

PHILIP  L.  RICE,  as  Judge  of  the  Circuit  Court 
for  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii,  et  ah. 

Defendants. 

PRELIMINARY  INJUNCTION 

An  order  to  show  cause  having  been  issued  herein 
on  the  31st  day  of  January,  1947,  directed  to  Philip 
L.  Rice,  as  Judge  of  the  Circuit  Court  for  the  Fifth 
Judicial  Circuit  of  the  Territory  of  Hawaii,  and  C. 
Nils  Tavares,  as  Attorney  General  of  the  Territory 
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of  Hawaii,  defendants  above  named,  ordering  them 
to  appear  before  the  undersigned.  Judge  of  the 
United  States  District  Court  for  the  Territory  of 
Hawaii,  on  February  10,  1947,  at  10:00  a.m.  to 
show  cause  why  a  preliminary  injunction  enjoining 
them  from  taking  any  further  proceedings  in  con- 
nection with  that  certain  Indictment  for  contempt 
pending  in  the  circuit  court  of  the  fifth  circuit,  Ter- 
ritory of  Hawaii,  entitled  ^'Territory  of  Hawaii  vs. 
Constancio  R.  Alesna,  et  al.,"  being  Criminal  No. 
896  among  the  records  of  said  court,  or  from  pro- 
ceeding with  any  contempt  proceedings  in  connec- 
tion with  any  alleged  violation  of  the  amended 
temporary  restraining  order  issued  in  that  certain 
action  entitled  ^'The  Lihue  Plantation  Company, 
Limited,  vs.  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  et  al.,"  Equity  No. 
120  among  the  records  of  said  court ;  and  a  Tempo- 
rary Restraining  Order  having  been  issued  against 
the  defendant,  C.  Nils  Tavares  as  Attorney  General, 
his  deputies,  agents  and  representatives ;  and  the  said 
Philip  L.  Rice  and  C.  Nils  Tavares  having  filed  **  De- 
fendants' Objections  to  Allowance  of  Preliminary 
Injunction";  and  the  matter  having  come  on  regu- 
larly to  be  heard  on  the  10th  day  of  February,  1947 ; 
and  the  plaintiffs  appearing  by  their  attorneys,  Har- 
riet Bouslog  and  Myer  C.  Symonds,  and  the  defend- 
ants appearing  in  person  and  by  Michiro  Watanabe, 
Deputy  Attorney  General,  Their  Attorney;  and  the 
matter  having  been  orally  argued  on  said  February 
10,  1947  and  on  February  11,  1947,  and  the  matter 
having  been  on  said  February  11,  1947,  submitted 
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for  decision  and  the  said  restraining  order  having 
been  extended  by  order  of  court  to  February  20, 
1947. 

The  court  finds  that  if  a  preliminary  injunction  is 
not  granted  the  plaintiffs  will  suffer  irreparable  in- 
jury and  for  the  reasons  stated  in  the  Opinion  of 
this  Court  dated  this  day  and  filed  herein,  and  the 
court  being  fully  advised  in  the  premises  and  it 
being  a  proper  case  for  this  order. 

It  is  hereby  ordered  that  the  defendant,  C.  Nils 
Tavares  as  Attorney  General,  his  deputies,  agents 
and  representatives  be,  and  they  are  hereby  re- 
strained and  enjoined  until  the  further  order  of 
this  court  from  prosecuting  or  taking  any  further 
proceedings  in  that  certain  Indictment  for  Con- 
tempt pending  in  the  circuit  court  of  the  fifth  cir- 
cuit, Territory  of  Hawaii,  entitled  ^^  Territory  of 
Hawaii  vs.  Constancio  R.  Alesna,  et  al.,"  and  being 
Criminal  No.  896  among  the  records  of  said  court, 
or  from  prosecuting  or  proceeding  with  any  [69] 
contempt  proceedings  in  connection  with  any  alleged 
violation  of  the  amended  temporary  restraining 
order  issued  in  that  certain  action  entitled  ^'The 
Lihue  Plantation  Company,  Limited  vs.  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO),  et  al.,"  Equity  No.  120  among  the  records  of 
said  court. 

Dated:     February  20,   1947,   at   1:52   p.m.,   at 
Honolulu,  T.  H. 

/s/  J.  PRANK  McLaughlin, 

United  States  District  Judge. 
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UNITED  STATES  MARSHAL'S  RETURN 

The  within  Preliminary  Injunction  was  received 
by  me  on  the  21st  day  of  February,  A.D.  1947,  and 
the  same  is  returned  duly  executed  this  21st  day  of 
February,  A.D.  1947,  by  personally  handing  to  and 
leaving  with  C.  Nils  Tavares,  as  Attorney  General  of 
the  Territory  of  Hawaii,  at  Honolulu,  T.  H.  a  cer- 
tified copy  of  the  within  Preliminary  Injunction. 

Dated  at  Honolulu,  T.  H.  this  21st  day  of  Febru- 
ary, A.D.  1947. 

OTTO  P.  HEINE, 

U.  S.  Marshal,  District  of 
Hawaii. 
By  /s/  EMMANUEL  U.  MOSES,  JR., 
Deputy.  [71] 


In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al., 

Plaintiffs, 
vs. 
PHILIP  L.  RICE,  as  Judge  of  the  Circuit  Court 
of  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii;  and  C.  NILS  TAVARES,  as  Attor- 
ney General  of  the  Territory  of  Hawaii, 

Defendants. 

ANSWER  TO   COMPLAINT 

Philip  L.  Rice,  Judge  of  the  Circuit  Court  of  the 
Fifth  Circuit  of  the  Territory  of  Hawaii,  for  an- 
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swer  to  the  complaint  herein,  asserts  the  following 
defenses  in  law  and  fact,  to  wit: 

Answer  to  the  Averments  of  the  Complaint 

Answering  paragraphs  numbered  I  to  XVII,  in- 
clusive, of  the  first  cause  of  action  alleged  in  said 
complaint : 

I. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  I  thereof. 

II. 

Defendant  admits  the  allegations  in  paragraphs 
II  and  III  thereof.  [73] 

III. 

Answering  paragraph  IV  thereof,  defendant 
admits  that  C.  Nils  Tavares  was  the  regularly  ap- 
pointed and  acting  Attorney  General  of  the  Ter- 
ritory of  Hawaii  on  the  date  of  said  complaint,  but 
alleges  that  said  C.  Nils  Tavares  is  no  longer  At- 
torney General. 

IV. 

Defendant  denies  each  and  every  allegation  in 
paragraph  V  thereof. 

V. 

Defendant  admits  the  allegations  in  paragraph 
VI  thereof,  except  that  defendant  alleges  that  the 
petition  prayed  for  an  order  to  show  cause  why  an 
injunction  should  not  issue,  and  a  motion  was  filed 
praying  for  a  temporary  restraining  order,  as  more 
fully  appears  in  Exhibit  A  hereto  annexed. 
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VI. 

Defendant  admits  the  allegations  in  paragraph 

VII  thereof,  except  that  defendant  denies  that  the 
issuance  of  the  temporary  restraining  order  men- 
tioned in  said  paragraph  was  in  contravention  of 
the  Clayton  and  Norris-La  Guardia  Acts  mentioned 
in  said  paragraph,  the  Constitution  of  the  United 
States,  or  any  other  law  and  except  that  defendant 
alleges  that  his  holding  with  respect  to  the  Norris- 
La  Guardia  Act  related  only  to  the  application 
thereof  to  the  circuit  courts  and  circuit  judges  of 
the  Territory.  [74] 

VII. 

Defendant  admits  the  allegations  in  paragraphs 

VIII  and  IX  thereof. 

VIII. 

Answering  the  allegations  in  paragraph  X,  de- 
fendant denies  that  the  Circuit  Court  of  the  Fifth 
Circuit  of  the  Territory  of  Hawaii  is  a  court  of  the 
United  States  as  defined  in  said  Norris-La  Guardia 
Act;  and,  admitting  that  under  the  terms  of  said 
Act  no  court  of  the  United  States  has  jurisdiction 
to  issue  a  restraining  order  or  temporary  or  perma- 
nent injunction  in  a  labor  dispute  without  strictly 
complying  with  the  terms  and  conditions  of  said 
Act  and  that  no  such  court  may  under  said  Act 
restrain  certain  activities  designated  by  said  Act, 
defendant  alleges  that  such  provisions  do  not  apply 
to  the  circuit  courts  of  the  Territory  of  Hawaii  or 
the  circuit  judges  presiding  at  chambers  in  equity 
in  said  Territory. 
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IX. 

Defendant  denies  each  and  every  allegation  in 
paragraph  XI,  except  that  defendant  admits  that 
the  court  in  issuing  the  restraining  orders  men- 
tioned in  said  paragraph  did  not  comply  with  the 
provisions  of  the  Norris-La  Guardia  Act. 

X. 

Defendant  denies  each  and  every  allegation  in 
paragraph  XII  thereof.  [75] 

XI. 

Defendant  denies  each  and  every  allegation  in 
paragraphs  XIII  and  XIV,  except  that  defendant 
admits  that  the  indictment  referred  to  in  said  para- 
graph XIII  is  predicated  upon  violation  of  the 
amended  temporary  restraining  order  heretofore 
issued  by  the  defendant  as  Circuit  Judge  Presiding 
at  Chambers  in  Equity  of  said  Fifth  Circuit,  that 
the  proceedings  under  said  indictment  have  been 
and  still  are  pending  before  the  Circuit  Court  of 
the  Fifth  Circuit  and  that  said  matter  is  on  the 
calendar  of  said  court  for  further  proceedings  on 
August  25,  1947. 

XII. 

Answering  paragraph  XV  thereof,  defendant  re- 
asserts the  defenses  set  out  in  paragraph  III  of 
this  answer. 

XIII. 

Defendant  denies  each  and  every  allegation  in 
paragraph  XVI  and  XVII  thereof. 
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Answering  paragraphs  I  and  II  of  the  second 
cause  of  action  alleged  in  said  complaint: 

XIV. 

Defendant  repeats  and  realleges  each  and  every 
allegation  contained  in  paragraphs  I  to  VII  and  X 
to  XIII,  both  inclusive,  of  this  answer,  with  the 
same  force  and  effect  as  if  repeated  at  length  in 
this  paragraph.  [76] 

XV. 

Defendant  denies  each  and  eveiy  allegation  con- 
tained in  paragraph  II  of  the  second  cause  of  action, 
except  that  defendant  admits  that  it  appears  in  the 
petition  referred  to  in  said  paragraph  that  the  order 
prayed  for  in  said  petition  was  to  restrain  trade 
unions  and  officers  and  members  thereof  involved  in 
a  labor  dispute  with  the  petitioner  in  said  petition. 

Answering  paragraphs  I  and  II  of  the  third  cause 
of  action  alleged  in  said  complaint: 

XVI. 

Defendant  repeats  and  re-alleges  each  and  every 
allegation  contained  in  paragraphs  I  to  VII  and  X 
to  XIII,  both  inclusive,  of  this  answer,  with  the 
same  force  and  effect  as  if  repeated  at  length  in  this 
paragraph. 

XVII. 

Defendant  denies  each  and  every  allegation  in 
paragraph  II  of  the  third  cause  of  action.  With 
respect  to  the  allegations  as  to  the  contents  of  tiie 
amended  temporary  restraining  order  and  indict- 
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ment  referred  to  in  said  paragraph,  the  same  being 
allegations  of  law  and  the  exhilnts  attached  to  the 
complaint  containing  the  full  text  of  said  amended 
temporary  restraining  order  and  indicment,  said 
allegations  require  no  answer. 

Answering  paragraphs  I  to  XV,  inclusive,  of  the 
fourth  cause  of  action  alleged  in  said  complaint: 

XVIII. 

Answermg  paragraphs   I  to  IX  of  said  fourth 

cause  of  action,  defendant  repeats  and  re-alleges 
each  and  every  allegation  contained  in  paragraphs 

I  to  VII,  inclusive,  of  this  answer,  with  the  same 

force  and  effect  as  if  repeated  at  length  in  this 
paragraph. 

XIX. 

Defendant  denies  each  and  every  allegation  in 
paragraph  X  of  said  fourth  cause  of  action. 

XX. 

Defendant  denies  each  and  every  allegation  in 
paragraphs  XI  and  XII  of  said  fourth  cause  of 
action,  except  that  defendant  admits  that  the  indict- 
ment referred  to  in  said  paragraph  XII  is  predi- 
cated upon  violations  of  the  amended  temporary 
restraining  order  heretofore  issued  by  the  defendant 
as  Circuit  Judge  presiding  at  Chambers  in  Equity 
of  said  Fifth  Circuit,  that  the  proceedings  under 
said  indictment  have  been  and  still  are  pending 
before  the  Circuit  Court  of  said  Fifth  Circuit  and 
that  said  matter  is  on  the  calendar  of  said  court  for 
further  proceedings  on  August  25,  1947. 
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XXI. 

Answering  paragraph  XV  thereof,  defendant  re- 
asserts the  defenses  set  out  in  paragraph  III  of  this 
answer. 

XXII. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraphs  XVI  and  XVII  of  said  fourth 
cause  of  action.  [78] 

XXIII. 

Further  answering  said  complaint,  defendant 
denies  each  and  every  allegation  in  said  complaint 
not  herein  admitted,  or  heretofore  controverted  or 
specifically  denied.  :  : 

XXIV. 

For  a  further,  separate  and  distinct  defense, 
defendant  alleges  that  the  amended  temporary  re- 
straining order  referred  to  in  said  comi3laint  was 
issued  by  defendant  as  Circuit  Judge  Presiding  at 
Chambers  in  Equity  in  the  Fifth  Circuit,  Territory 
of  Hawaii,  strictly  in  accordance  wdth  the  powers 
vested  in  him  as  a  Circuit  Judge  at  Chambers ;  that, 
as  alleged  in  paragraph  VI  of  the  first  cause  of 
action  alleged  in  said  complaint,  and  admitted  in 
paragraph  V  of  this  answer,  a  petition  for  injunc- 
tion was  filed  in  said  court  on  September  17,  1946, 
in  a  cause  numbered  and  entitled,  Equity  No;  120, 
Lihue  Plantation  Company,  Limited,  vs.  ILWU 
(CIO),  et  al. ;  that  on  said  date,  an  ex  parte  hearing 
was  held  before  said  court  at  which  the  court  raised 
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on  its  own  motion  the  question  of  its  jurisdiction 
in  the  matter,  particularly  as  to  the  effect  thereon 
of  the  provisions  of  tlie  Norris-LaGuardia  and 
National  Labor  Relations  Acts;  that  the  question 
of  the  Courtis  jurisdiction  was  argued  at  length  by 
counsel  for  the  petitioner  with  extensive  citation 
of  authorities;  that  at  such  hearing  twenty-three 
aflSdavits  were  received  in  evidence  and  the  testi- 
mony of  nine  witnesses  was  taken  and  heard  by  the 
court:  that  such  evidence  was  deemed  bv  the  court 
to  constitute  a  prima  facie  [79]  showing  that  the 
respondents  in  said  cause  had  exceeded  the  bounds 
of  peaceful  picketing  and  that  the  i^etitioner  therein 
was  threatened  with  irreparable  injury;  that  pur- 
suant to  the  prayer  of  said  petition  and  a  motion 
for  temporary  restraining  order,  an  order  to  show 
cause  and  a  temporary  restraining  ordei*  were  issued 
upon  the  conclusion  of  said  hearing;  that  at  a  hear- 
ing held  on  September  20,  1946,  a  motion  to  vacate 
and  dissolve  said  temporary  restraining  order  was 
orally  presented  by  counsel  for  respondents,  which 
the  court  denied  after  extensive  argument  by  coun- 
sel for  the  parties  and  amicus  curiae;  that  at  the 
conclusion  of  said  hearing,  the  cause  was  continued 
to  September  23,  1946,  at  which  time  the  court 
desired  to  take  up,  on  its  own  motion,  the  matter 
of  a  possible  modification  of  said  temporary  re- 
straining order;  that  upon  a  hearing  held  on  Sep- 
tember 23,  1946,  an  amended  temporary  restraining 
order  was  entered  by  the  court;  that  at  such  hear- 
ing^ the  absence   of  counsel   for  respondents   was 
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noted,  which  was  explained  by  a  telegram  received 
by  the  court  from  the  regional  director  of  the  re- 
spondent union  stating  that  their  counsel  were  in- 
structed not  to  appear  at  such  hearing  since  the 
respondent  union  saw  no  purpose  in  being  repre- 
sented at  a  hearing  to  modify  an  order  which  it 
considered  void  in  the  first  place;  that  said  petition, 
summons,  order  to  show  cause  and  temporary  re- 
straining order  were  duly  served  on  respondents 
severally,  some  on  September  17,  1946,  and  others 
on  September  21,  1946,  and  September  23,  1946; 
that  pursuant  to  an  [80]  order  for  service^  said 
amended  temporary  restraining  order  was  also  duly 
served  on  the  respondents  severally  on  September 
23,  1946,  September  24,  1946,  and  October  31,  1946.; 
that  on  September  27,  1946,  at  the  request  of  re- 
spondents and  pursuant  to  the  stipulation  of  the 
parties,  an  order  was  entered  by  the  court  extending 
the  time  within  which  respondents  w^ere  to  respond 
to  the  order  to  show  cause  to  October  7,  1946,  and 
a  stipulation  of  the  parties  extending  respondents' 
time  to  answer  said  petition  to  October  7,  1946,  was 
approved  by  the  court;  that  by  stipulations  and  an 
order  filed  and  entered  on  October  4,  1946,  the 
matter  was  further  continued  to  November  18,  1946 ; 
that  on  November  18,  1946,  the  matter  was  contin- 
ued without  day;  that  all  of  the  matters  alleged  in 
this  paragraph  appear  in  the  records  and  files  of 
the  Circuit  Court  of  the  Fifth  Circuit,  Territory  of 
Hawaii,  in  that  cause  numbered  and  entitled, 
Equity  No.  120,  Lihue  Plantation  Company,  Lim- 
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ited,  vs.  ILWU  (CIO),  et  al. ;  that  attached  hereto 
and  incorporated  herein  by  reference  are  a  certified 
copy  of  the  records  and  files  of  said  Circuit  Court 
in  said  matter,  marked  Exhibit  A,  and  a  true  and 
correct  transcript  of  evidence  taken  at  the  hearing 
on  September  17,  1946,  marked  Exhibit  B. 

Defenses  in  Law 

XXV. 

The  complaint  fails  to  state  a  cause  of  action  for 
equitable  relief  in  that  criminal  proceedings  in  the 
course  [81]  of  which  and  on  review  of  which  all 
defenses  may  be  asserted,  heard  and  determined  by 
the  circuit  and  supreme  courts  of  the  Territory,  and, 
to  the  extent  asserted  under  the  laws  and  Constitu- 
tion of  the  United  States,  by  the  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit  and  the  Supreme 
Court  of  the  United  States,  do  not  constitute  a 
threat  of  irreparable  injury. 

XXVI. 

The  complaint  fails  to  state  a  cause  of  action  for 
equitable  relief  in  that  it  appears  upon  the  face  of 
the  complaint  that  it  seeks  to  stay  proceedings  pend- 
ing in  a  circuit  court  of  the  Territory,  and  that 
the  case  does  not  relate  to  any  proceeding  in 
bankruptcy. 

XXVII. 

This  court  has  no  jurisdiction  to  issue  an  injimc- 
tion  against  the  judge  of  a  circuit  court  of  the  Terri- 
tory of  Hawaii. 
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XXVIII. 

The  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  a  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
further  proceedings  in  an  action  pending  before 
such  circuit  court. 

XXIX. 

The  complaint  fails  to  state  a  cause  of  action  for 
equitable  relief  or  any  other  relief. 

XXX. 

The  complaint  fails  to  state  a  cause  of  action  in 
that,  as  appears  on  the  face  of  the  complaint,  the 
amended  temporary  restraining  order  issued  in  that 
certain  [82]  equity  action  numbered  120,  appended 
to  the  complaint,  was  issued  by  the  Honorable 
Philip  L.  Rice,  Judge  of  the  Circuit  Court  of  the 
Fifth  Circuit,  Territory  of  Hawaii,  in  the  exercise 
of  his  powers  as  a  circuit  judge  at  chambers  of  the 
Territory  of  Hawaii. 

That  a  Circuit  Judge  at  Chambers  of  the  Terri- 
tory of  Hawaii,  pursuant  to  the  Hawaiian  Orgai^ic 
Act  and  the  laws  of  the  Territory  of  Hawaii,  is  a 
court  of  general  jurisdiction  with  full  equity  powers 
and  that  its  orders  must  be  obeyed  by  persons 
subject  to  the  jurisdiction  of  said  court,  until  and 
unless  set  aside  or  reversed;  that  this  is  true 
whether  or  not  the  action  of  the  court  in  issuing 
said    amended    temporary    restraining    order    was 
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erroneous;  that  the  said  Circuit  Court  has  jurisdic- 
tion to  determine  its  own  jurisdiction,  and  that 
violations  of  its  amended  temporary  restraining 
order  constitute  criminal  contempt  irrespective  of 
the  ultimate  disposition  of  the  questions  relating 
thereto  raised  herein  hy  the  plaintiffs'  first  and 
second  causes  of  action,  based  on  the  Norris-La- 
Guardia  and  Clayton  Acts;  that  the  said  Circuit 
Court  has  jurisdiction  to  determine  questions  of 
constitutional  law,  with  power  to  issue  an  ex  parte 
order  for  the  purpose  of  preserving  rights  alleged 
to  be  unlawfully  invaded  to  the  irreparable  injury 
of  the  petitioners  in  the  territorial  couit,  pending 
the  return  on  the  order  to  show  cause  why  an  injunc- 
tion should  not  issue;  and  that  violations  of  the 
amended  temporary  restraining  order  issued  by 
defendant  constitute  ciiminal  [83]  contempt  irre- 
spective of  the  ultimate  disposition  of  the  questions 
raised  herein  by  plaintiffs'  third  and  fourth  causes 
of  action,  based  on  the  Norris-LaGuardia  and  Clay- 
ton Acts  and  the  Constitution  of  the  United  States. 

Dated  at  Honolulu,  T.  H.,  this  21st  day  of  July, 
1947. 

/s/  RHODA  V.  LEWIS, 

Acting  Attorney  General, 

Attorney  for  Defendants. 
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EXHIBIT  A 

In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

At  Chambers — In  Equity 

Equity  No.  120 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  LO- 
CAL 149  of  the  INTERNATIONAL  LONG- 
SHOREMEN'S AND  WAREHOUSEMEN'S 
UNION  (CIO),  Unit  1,  Local  149  of  the  IN- 
TERNATIONAL LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  JO- 
SEPH NUNES,  DANIEL  RAPOZO,  FER- 
NANDO FONTANILLA,  THOMAS  TAKE- 
MOTO,  SUNAO  IWAMOTO,  WILLIAM 
PAIA,  YOSHIKAZU  MORIMOTO,  BENJA- 
MIN IIDA,  GEORGE  MASAKI,  CHARLES 
MORITA,  RONALD  TOYOPUKU,  TAKU 
AKAMA,  JOHN  DOE,  MARY  DOE,  RICH- 
ARD ROE,  et  al.. 

Respondents. 

CERTIFICATE   OF  DEPUTY   CLERK 

OF  COURT 
I,  John  Ilalaole,  Jr.,  Deputy  Clerk  of  the  Cir- 
cuit Court,  Fifth  Circuit,  Territory  of  Hawaii,  do 


82  Constancio  E.  Alesna,  et  ah, 

hereby  certify  that  I  have  examined  the  files  of  said 
court  and  particularly  the  folder  wherein  are  filed 
all  pleadings,  orders,  exhibits,  and  papers  pertinent 
to  or  in  the  above-entitled  matter  in  equity  and 
which  are  filed  or  of  record  therein  and  in  said 
court  and  that  such  include  and  there  is  no  other 
than  those  as  follows: 

(1)  Petition    for    Injunction,    Order    to    Show 
Cause. 

(2)  Petitioner's    Exhibit    No.    1— Affidavit    of 
Ronald  G.  Watt. 

(3)  Petitioner's    Exhibit    No.    2— Affidavit    of 
Keith  B.  Tester. 

(4)  Petitioner's    Exhibit    No.    3— Affidavit    of 
Antone  Camara. 

(5)  Petitioner's    Exhibit    No.    4— Affidavit    of 
Hale  C.  Cheatham. 

(6)  Petitioner's     Exhibit    No.    5— Affidavit    of 
Wm.  A.  H.  Buddingh.  [86] 

-(7)  Petitioner's  Exhibit  No.  6— Affidavit  of 
Norbeii  Pemia. 

(8)  Petitioner's    Exhibit    No.    7— Affidavit    of 
Courtland  E.  Ashton. 

(9)  Petitioner's    Exhibit    No.    8— Affidavit    of 
Leonard  T.  Cannon. 

(10)  Petitioner's    Exhibit    No.    9— Affidavit   of 
Alexander  G.  Hutton. 

(11)  Petitioner's  Exhibit  No.   10— Affidavit  of 
Harry  Nogami. 
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(12)  Petitioner's  Exhibit  No.  11— Affidavit  of 
Courtland  E.  Ashton. 

(13)  Petitioner's  Exhibit  No.  12— Affidavit  of 
Wm.  A.  H.  Buddingh. 

(14)  Petitioner's  Exhibit  No.  13 — Affidavit  of 
Ronald  G.  Watt.  . 

(15)  Petitioner's  Exhibit  No.  14— Affidavit  of 
John  S.  Carvalho. 

(16)  Petitioner's  Exhibit  No.  15— Affidavit  of 
Mary  Soares. 

(17)  Petitioner's  Exhibit  No.  16 — Affidavit  of 
Georgina  Rosa. 

(18)  Petitioner's  Exhibit  No.  17— Affidavit  of 
Mr.  and  Mrs.  Antone  Camara.  , 

(19)  Petitioner's  Exhibit  No.  18— Affidavit  of 
Charles  J.  Fern. 

(20)  Petitioner's  Exhibit  No.  19— Affidavit  of 
C.  E.  S.  Burns.  .     .; 

(21)  Petitioner's  Exhibit  No.  20— Affidavit  of 
John  Travasso. 

(22)  Petitioner's  Exhibit  No.  21— Affidavit  of 
Frank  Barretto.  , 

(23)  Petitioner's  Exhibit  No.  22— Affidavit  of 
Ira  W.  Newton. 

(24)  Petitioner's  Exhibit  No.  23— Affidavit  of 
James  P.  Langley. 

(25)  Petitioner's  Exhibit  No.  24 — Letter  from 
Y.  Morimoto,  Business  Agent,  ILWU,  Local  149,  to 
Lihue  Plantation  Company,  Ltd. 
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(26)  Clerk's  Minutes— September  17,  1946. 

(27)  Motion  for  Temporary  Restraining  Order. 

(28)  Order  to  Show  Cause. 

(29)  Temporary  Restraining  Order. 

(30)  Chambers  Summons.  [87] 

(31)  Telegram  Received  from  C.  Nils  Tavares 
to  Judge  Philip  L.  Rice. 

(32)  Clerk's  Minutes— September  20,  1946. 

(33)  Court's    Exhibit    No.    1 — Radiogram    re- 
ceived from  Jack  Hall,  Regional  Director,  ILWU. 

(34)  Clerk's  Minutes— September  23,  1946. 

(35)  Amended  Temporary  Restraining  Order. 

(36)  Order  for  Service  of  Copies  of  Amended 
Temporary  Restraining  Order. 

(37)  Officer's  Returns  on  Temporary  Restrain- 
ing Order. 

(38)  Officer's  Returns  on  Amended  Temporary 
Restraining  Order. 

(39)  Radiogram  received  from  Richard  Glad- 
stein  &  Montgomery  Winn. 

(40)  Stipulation  and  Order  Extending  Time  on 
Order  to  Show  Cause. 

(41)  Stipulation  Extending  Time. 

(42)  Clerk's  Minutes— September  27,  1946. 

(43)  Stipulation  Extending  Time. 

(44)  Stipulation  and  Order  Extending  Time  on 
Order  to  Show  Cause. 
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(45)  Transcript  of  Oral  Motion  on  behalf  of  Re- 
spondents to  Dissolve  and  Vacate  the  Temporary 
Restraining  Order,  and  Oral  Decisions  and  Ruling 
of  the  Court  on  said  Motion. 

(46)  Officer's  Returns  on  Amended  Temporary 
Restraining  Order. 

(47)  Clerk's  Minutes — November  18,  1946. 

I  further  certify  that  the  hereinabove  specified 
and  listed  pleadings,  orders,  exhibits,  and  papers 
constitute  all  of  the  record  of  and  in  the  above- 
entitled  equity  matter  at  the  date  hereof  and  that 
a  certified  copy  of  each  is  hereto  attached. 

Witness  my  hand  and  the  seal  of  the  Circuit 
Court  of  the  Fifth  Circuit,  Territory  of  Hawaii,  at 
Lihue,  County  of  Kauai,  Territory  of  Hawaii,  this 
3rd  day  of  July,  1947. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Deputy  Clerk,  Circuit  Court,  Fifth  Circuit,  Terri- 
tory of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original. 

/s/  SAMUEL  H.  KIMURA, 
File  Clerk,  Circuit  Court,  Fifth  Circuit,  Territory 
of  Hawaii.  [88] 
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In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

At  Chambers — In  Equity 

Eq.  No.  120 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  LO- 
CAL 149  of  the  INTERNATIONAL  LONG- 
SHOREMEN'S AND  WAREHOUSEMEN'S 
UNION  (CIO),  Unit  1,  Local  149  of  the  IN- 
TERNATIONAL LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  JO- 
SEPH NUNES,  DANIEL  RAPOZO,  FER- 
NANDO FONTANILLA,  THOMAS  TAKE- 
MOTO,  SUNAO  IWAMOTO,  WILLIAM 
PAIA,  YOSHIKAZU  MORIMOTO,  BENJA- 
MIN IIDA,  GEORGE  MASAKI,  CHARLES 
MORITA,  RONALD  TOYOFUKU,  TAKU 
AKAMA,  JOHN  DOE,  MARY  DOE,  RICH- 
ARD ROE,  et  al., 

Respondents. 

PETITION  FOR  INJUNCTION  ORDER 

TO  SHOW  CAUSE 

Vitousek,  Pratt  &  Wirui.  404  Alexander  &  Bald- 
win Bids.,  Honolulu,  T.  H.,  Attorneys  for  Peti- 
tioner. [89] 


vs.  Philip  L.  Rice,  et  al.  87 

To  the  Honorable  Philipp  Rice,  Judge  of  the 
Above-Entitled  Court,  Presiding  at  Chambers 
in  Equity: 

Comes  now,  The  Lihue  Plantation  Company,  Lim- 
ited, Petitioner  herein,  and  respectfully  alleges  and 
shows  as  follows : 

I. 

That  the  Petitioner,  The  Lihue  Plantation  Com- 
pany, Limited,  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  Terri- 
tory of  Hawaii  with  its  main  offices  located  in  Hono- 
lulu, City  and  County  of  Honolulu,  Territory  of 
Hawaii;  [90] 

II. 

That  the  Respondent,  International  Longshore- 
men's and  Warehousemen's  Union  (CIO),  is  an 
unincorporated  labor  union  association,  whose  re- 
gional offices  in  the  Territory  of  Hawaii  are  located 
at  Pier  11,  Queen  Street,  City  and  County  of  Hono- 
lulu, Territory,  and  whose  main  offices  are  located 
in  San  Francisco,  California; 

III. 

That  the  Respondent  Local  149  of  the  Interna- 
tional Longshoremen's  and  Warehousemen's  Union, 
is  a  local  union  of  the  above-named  Respondent 
International  Longshoremen's  and  Warehousemen's 
Union,  and  is  composed  of  units  for  each  of  the 
sugar  plantations  located  in  the  Territory  of  Ha- 
waii ;  that  so  far  as  the  Petitioners  has  been  able  to 
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ascertain,  the  offices  of  said  Local  149  are  located 
at  Pier  11,  Soutli  Queen  Street,  City  and  County 
of  Honolulu,  Territory  of  Hawaii; 

IV. 

That  the  Respondent  Unit  1,  Local  149,  Inter- 
national Longshoremen's  and  Warehousemen's 
Union,  is  an  unincorporated  association,  and  a  unit 
of  the  Respondent  Local  149  referred  to  in  Para- 
graph III  herein  above;  that  said  Unit  is  com- 
posed of  certain  employee  members  from  among 
the  employees  of  the  Petitioner ;  and  that  the  offices 
of  said  Unit  are  located  at  Kapaia,  County  of 
Kauai,  Territory  of  Hawaii;  [91] 

V. 

That  upon  information  and  belief  of  the  Peti- 
tioner, the  individual  named  Respondents,  Joseph 
Nunes,  Daniel  Rapozo,  Fernando  Fontanilla, 
Thomas  Takemoto,  and  Sunao  Iwamoto  are  Presi- 
dent, First  Vice-President,  Second  Vice-President, 
Recording  Secretary,  and  Financial  Secretary,  re- 
spectively, of  the  Respondent  Union  Local  149, 
Unit  1 ;  that  Respondent  William  Paia  is  the  Island 
President  of  said  Respondent  Union  Local  149 ;  that 
Yoshikazu  Morimoto  is  Business  Agent  of  said 
Respondent  Union  Local  149  for  the  Island  of 
Kauai;  that  the  individual  named  Respondents  Ben- 
jamin lida,  George  Masaki,  Charles  Morita,  Ron- 
ald Toyofuku,  Taku  Akama  are  each  members  of 
the  above  Respondent  Unit  1,  Local  149;  that  each 
of  the  above-named  individual  Respondents  are  res- 
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idents  of  the  Island  of  Kauai,  Territory  of  Hawaii ; 
that  the  individual  unnamed  Respondents  are  un- 
known and  for  that  reason  certain  fictitious  names 
are  used;  that  said  individual  unnamed  Respond- 
ents include  members  of  the  above-named  Respond- 
ent Unit  1,  Local  149,  Respondent  Local  149,  and 
Respondent  International  Longshoremen's  and 
Warehousemen's  Union,  their  ofiicers,  agents  and 
servants,  and  others  acting  in  concert  and  partici- 
pation with  the  Respondents; 

VI. 

That  the  Respondent  International  Longshore- 
men's and  Warehousemen's  Union,  Local  149,  did, 
on  the  first  day  of  September,  1946,  call  out  on 
strike  the  Petitioner's  employees  at  the  Petition- 
er's plantation  located  in  the  County  of  Kauai, 
Territory  of  Hawaii;  that  the  Respondents,  their 
agents,  servants  and  employees,  and  others  in  active 
concert  and  participation  with  them  have  congre- 
gated and  still  continue  to  congregate  in  mobs  and 
as  picketers  at  times  in  excess  of  two  hundred  (200) 
persons,  near  or  upon  plantation  property  in  the 
immediate  vicinity  of  the  entrances  to  the  mill, 
store,  and  other  premises  of  the  Petitioner,  in  a 
disorderly  and  unlawful  manner,  and  have  wilfully 
and  maliciously  blocked  and  continue  to  block  the 
entrances  to  the  Petitioner's  premises;  that  said 
Respondents,  their  agents,  servants  and  employees 
and  others  in  active  concert  and  participation  with 
them  continue  to  congregate  at  all  hours  of  the  day 
and  especially  when  Petitioner's  supervisory  per- 
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sonnel  and  other  emi)loyees  seek  to  enter  upon  the 
mill  premises;  that  said  Respondents,  their  agents, 
servants  and  employees  and  others  in  active  con- 
cert and  participation  with  them  have  indicated  by 
their  actions  and  otherwise  their  firm  intention  to 
deny  and  have  denied  to  the  Petitioner  lawful  entry 
upon  its  premises,  and  to  deny  entry  to  any  other 
persons  lawfully  seeking  to  enter  upon  said  prem- 
ises, whether  for  the  purposes  of  general  mainte- 
nance and  repair,  proper  protection  and  operation 
of  utility  equipment  serving  the  community,  pres- 
ervation of  foodstuffs,  or  operations  directed  to  the 
care  of  growing  crops  and  the  imdertaking  of  cus- 
tomary operations  in  connection  therewith ;  that 
said  mobs  and  picketers  are  at  times  boisterous, 
and  use  offensive,  disorderly,  abusive  and  insult- 
ing language,  directing  it  at  the  employees  of  the 
Petitioner;  that  the  Respondents,  their  agents,  serv- 
ants and  employees,  and  others  in  active  concert 
and  participation  with  them,  have  threatened  and 
still  continue  [93]  to  threaten  Petitioner's  em- 
ployees with  serious  injury  to  their  persons  if  they 
do  not  accede  to  Respondent's  demands  or  if  they 
attempt  to  proceed  to  work  and  to  perform  work; 
that  said  picketers  and  their  activities  as  specified, 
have  threatened  to  cause  and  have  in  fact  caused 
numerous  breaches  of  the  peace;  that  the  Respond- 
ents, their  agents,  servants  and  employees,  and  those 
in  active  concert  and  participation  with  them,  un- 
lawfully have  picketed  in  numbers  at  times  in  excess 
of  one  hundred  and  fifty   (150)   persons,  and  are 


vs.  Philip  L.  Bice,  et  al.  91 

continuing  to  picket  many  of  the  homes  of  the  Peti- 
tioner's  employees;  that  the  said  Respondents,  their 
agents,  servants,  and  employees  and  those  in  active 
concert  and  participation  with  them  have  congre- 
gated in  front  and  around  of  the  said  homes  and 
have  used  offensive,  abusive,  disorderly  and  insult- 
ing language  and  have  caused  disturbances  by  undue 
noise  and  unseemly  acts  so  as  to  annoy,  disturb, 
and  be  offensive  to  others;  that  said  Respondents, 
their  agents,  servants,  and  employees  and  those 
others  in  active  concert  and  participation  with  them 
have  used  threatening  and  intimidating  language 
towards  the  Petitioner's  employees  concerning  the 
safety  of  their  families,  and  by  their  congregating 
have  frightened  and  intimidated  the  members  of 
the  families  of  the  Petitioner's  employees;  that 
the  Respondents,  their  agents,  servants  and  em- 
ployees and  those  in  active  concert  and  participa- 
tion with  them  unlawfully  have  picketed  many 
roads  and  streets  throughout  plantation  property, 
stopping  and  intimidating  any  and  all  persons  seek- 
ing ingress  on  such  roads  and  streets ;  [94] 

VII. 

That  by  reason  of  the  conduct  of  the  Respond- 
ents set  forth  in  Paragraph  VI,  said  Respondents 
have  obstructed  the  means  of  ingress  and  egress 
used  by  Petitioner's  employees  to  and  from  said 
mill,  store  and  other  plantation  premises  and  have 
intimidated  Petitioner's  employees  desiring  to  enter 
or  proceed  in  and  from  said  premises ; 
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VIII. 

That  by  reason  of  the  conduct  of  the  Respond- 
ents set  forth  in  Paragraph  VI  above,  and  by  false 
and  misleading  statements  to  the  employees  of  Pe- 
titioner, the  Respondents  have  wilfully,  imlawfully 
and  maliciously  prevented  a  number  of  persons  from 
continuing  in  the  active  employ  of  Petitioner  and 
from  entering  said  plant  to  work  or  to  seek  employ- 
ment with  the  Petitioner; 

IX. 

That  by  I'eason  of  the  conduct  of  the  Respond- 
ents and  their  agents,  servants  and  employees  and 
others  in  concert  and  participation  with  them,  as 
set  forth  in  Paragraphs  VI,  VII,  and  VIII,  Peti- 
tioner has  been  unable  to  repair  or  operate  its  mill, 
to  irrigate  its  fields,  properly  maintain  its  utilities, 
protect  its  foodstuffs,  or  otherwise  to  perform  even 
essential  maintenance  of  equipment;  that  the  un- 
lawful acts  set  forth  in  this  petition  have  been  com- 
mitted and  that  such  acts  will  be  continued,  unless 
restrained ;  and  that  substantial  and  irreparable  in- 
jury to  the  Petitioner's  property  will  follow  un- 
less the  requested  relief  is  granted;  [95] 

X. 

That,  upon  information  and  belief,  the  conduct 
of  the  Respondents,  set  forth  in  Paragraphs  VI, 
VII,  and  VIII,  above,  will  continue  unless  re- 
strained ; 
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XI. 

That  the  Petitioner  has  no  adequate  remedy  at 
law;  Wherefore,  Petitioner  prays: 

(1)  That  an  order  issue  out  of  and  under  the 
seal  of  this  Honorable  Court  as  provided  by  law 
directed  to  the  Respondents  herein  ordering  them 
to  appear  ten  days  from  the  date  of  the  filing  of 
this  petition  and  at  a  place  to  be  designated  by  the 
Court  and  then  and  there  to  show  cause,  if  any  they 
have,  why  the  injunction  herein  petitioned  for 
should  not  be  entered  and  issue ;  and 

(2)  That  after  a  hearing  hereon  an  order  be  en- 
tered herein  restraining  and  enjoining  the  Respond- 
ents and  each  of  them  from  in  any  way 

(a)  Interfering  with  the  ingress  and  egress 
from  the  Petitioner's  mill,  store  or  other  plan- 
tation buildings  and  premises  located  in  the 
County  of  Kauai,  Territory  of  Hawaii,  by  the 
Petitioner,  its  employees,  or  any  others  who 
may  enter  said  premises  for  the  purpose  of  per- 
forming work  or  for  other  lawful  occasion; 

(b)  Threatening  violence  or  using  coercion 
or  intimidation  by  force  of  numbers  or  other- 
wise, or  other  unlawful  means  upon  the  em- 
ployees of  the  Petitioner  or  those  seeking  em- 
ployment with  the  Petitioner,  or  others  lawfully 
entering  upon  the  Petitioner's  premises  or  pro- 
ceeding to  or  from  said  premises ;  [96] 

(c)  Coercing  or  intimidating  employees  of 
the  Petitioner  or  those  seeking  employment 
with  the  Petitioner,  by  means  of  threats  con- 
cerning the  safety  and  w^elfare  of  any  of  the 
Petitioner's  employees  families  or  those  seek- 
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iiig  employment  with  the  Petitioner;  or  coerc- 
ing or  intimidating  the  families  of  the  Peti- 
tioner's employees; 

(d)  Visiting  the  homes  of  the  Petitioner's 
employees  or  persons  seeking  employment  with 
the  Petitioner  or  approaching,  following  or 
trailing  any  of  said  persons  at  any  place  what- 
soever in  an  offensive,  disorderly,  threatening 
or  intimidating  manner,  or  in  such  a  manner  as 
to  provoke  a  breach  of  the  peace; 

(e)  Picketing  the  homes  of  the  Petition- 
er's employees  or  persons  seeking  employment 
with  the  Petitioner; 

(f)  Making,  uttering  or  circulating  any 
false,  deceitful  or  untrue  statements  with  ref- 
erence to  the  Petitioner,  its  employment  prac- 
tices, and  its  employees  working  therein,  or 
others  seeking  to  work  therein; 

(g)  Mass  picketing  or  other  congregating 
in  crowds  on  or  near  the  premises  of  the  Pe- 
titioner ; 

(3)  That  the  Court  fix  the  proper  number  of 
pickets  and  restrain  the  Respondents  from  pick- 
eting the  Petitioner's  mill,  offices,  stores  or  other 
buildings  or  premises  with  more  than  the  number 
so  fixed  by  the  Court,  such  pickets  to  wear  badges 
reading  '* Authorized  Picket";  [97] 

(4)  That  the  Court  grant  such  other  and  fur- 
ther relief  as  the  Petitioner  may  be  entitled  to  in 
equity. 

Dated:  Lihue,  Kauai,  T.  H.,  16th  September, 
1946. 

/s/  C.  E.  S.  BURNS. 
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Territory  of  Hawaii, 
County  of  Kauai — ss. 

C.  E.  S.  Burns,  being  first  duly  sworn,  on  oath 
deposes  and  says,  That  he  is  Manager  of  The  Lihue 
Plantation  Company,  Limited,  the  Petitioner 
named  herein;  that  he  has  read  the  foregoing  peti- 
tion, knows  the  contents  thereof  and  that  the  allega- 
tions contained  herein  are  true  and  correct,  except 
the  allegations  made  on  information  and  belief  and 
as  to  those  he  believes  them  to  be  true. 

/s/  C.  E.  S.  BURNS. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  September,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth  Circuit,   Territory  of 
Hawaii. 

[Endorsed]:     Filed  Sept.  17,  1946. 
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PETITIONER'S  EXHIBIT  NO.  1 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 
Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Ronald  G.  Watt,  being  first  duly  sworn  do  de- 
pose and  say  as  follows : 

That  I  am  employed  as  factory  superintendent  of 
The  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  January  15, 
1944. 

That  on  September  14, 1946, 1  arrived  at  the  Lihue 
Plantation  factory  about  5 :15  a.m.  and  proceeded  to 
drive  into  the  south  entrance  as  usual.  I  encountered 
a  solid  line  of  pickets  approximately  ten  deep  and 
estimated  that  there  were  approximately  75  to  100 
men  in  that  group.  I  had  to  apply  my  brakes  rather 
suddenly  to  keep  from  running  into  them  and  my  car 
was  immediately  surrounded  and  pushed  backwards. 
The  two  men  doing  most  of  the  talking  and  giving 
instructions  to  the  pickets  were  Gregorio  Reyes 
Navarro  and  George  Masaki.  Several  of  the  pickets 
who  surrounded  the  car  started  to  pick  the  car  up 
and  bounce  it  around.  It  was  immediately  apparent 
to  me  that  I  was  not  going  to  be  allowed  to  enter  the 
mill  and  that  I  was  in  personal  danger  judging  by 
the  threatening  attitude  of  the  men. 

Gregorio  Reyes  Navarro  stood  in  front  of  the  car 
with  his  hands  on  the  radiator  and  told  me  that  no 
one  could  come  in  the  mill.  George  Masaki  was  at 
that  time  standing  at  the  window  of  the  car  so  I 
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asked  him  what  was  going  on.    Whether  he  then 
asked  or  some  other  person,  I  was  not  certain  but  I 
was  asked  where  I  was  going.   I  stated  I  was  going 
into  the  mill.  There  was  then  a  lot  of  shouting  and 
cat-calling  while  the  mob  pressed  closer  around  the 
car.    At  this  time  they  w^ere  [99]  pushing  the  car 
from  side  to  side  and  then  some  of  them  proceeded 
to  lift  up  the  car  from  the  rear.   I  then  put  the  car 
into  reverse  and  succeeded  in  backing  up  into,  the 
government  road  as  they  opened  up  behind  the  car. 
I  drove  over  towards  the  Lihue  Garage,  located  next 
to  the  warehouse  and  met  Mr.  Keith  Tester,  Assistant 
Manager  of  the  plantation.    I  then  saw  Mr.  Bud- 
dingh,  Chief  Engineer,  and  Antone  Camara,  Shift 
Engineer,  being  jostled   around,   being   shouldered 
and  elbowed,  preventing  them  from  going  through 
the  picket  line  to  enter  the  mill.    This  was  at  the 
warehouse  entrance,  and  the  mob  here  numbered 
about  50  to  75,  and  being  reinforced  constantly  with 
additional    numbers.      There     was    much     milling 
around.  Mr.  Tester  and  I  then  walked  over  towardis 
Camara  and  Buddingh.    Mr.   Tester  was  more  oy 
less  swallowed  up  by  the  crowd,  then  he  returned 
with  Camara  and  Buddingh.    Then  I  suggested  we 
call  the  police  to  try  to  open  up  the  picket  lines. 
Then  Mr.  Tester  and  I  drove  our  respective  cars 
to  the  main  entrance,  the  south  entrance.    At  that 
time  I  witnessed  Mr.  Cheatham,  Electrical  Superin- 
tendent, drive  in  towards  the  picket  line  at  that 
entrance.    The  crowd  then  milled  ai'ound  his  truck 
in  a  similar  manner  to  that  v/hich  happened  to  me. 
Mr.  Tester  asked  for  the  picket  captain,  but  nobody 
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spoke  up.  Ben  lida,  one  of  the  union  members 
talked  to  Mr.  Tester.  This  occurred  amidst  much 
booing  and  yelling.  Mr.  Tester  then  left  to  get  the 
police.  I  then  parked  by  the  sugar  room  and  talked 
to  Cheatham,  who  had  left  his  truck  amidst  the 
pickets.  Mr.  Tester  returned  and  approximately  ten 
minutes  later,  a  police  officer  arrived  and  the  situa- 
tion explained  to  him.  In  about  fifteen  more  min- 
utes, Lieutenant  J.  S.  Carvalho,  of  the  police,  ar- 
rived, and  he  in  turn  was  asked  by  Mr.  Tester  and 
myself  to  take  action  in  opening  up  the  picket  line. 
Tlien  the  Assistant  Chief  of  Police,  Fernandes,  ar- 
rived in  about  twenty  minutes.  The  shouting  and 
milling  around  continued  [100]  throughout  this  en- 
tire time.  At  about  this  time  working  supervisors 
commenced  to  arrive  and  were  immediately  greeted 
with  shouts  and  cat-calls.  I  explained  the  situation 
to  them  as  they  arrived.  I  advised  them  to  stay  in 
their  cars  and  avoid  trouble.  The  Assistant  Chief 
of  Police  then  called  the  Chief  of  Police  and  the 
Chief  then  spent  most  all  of  his  time  in  a  conference 
with  the  Union  representatives.  This  continued  for 
about  an  hour  without  any  change  in  the  situation. 
Mr.  Burns,  the  Plantation  Manager,  arrived,  driv- 
ing his  car  through  the  mill  premises  from  the  north 
entrance  with  pickets  hanging  onto  his  car  in  an 
obvious  effort  to  force  him  to  stop,  amidst  much 
shouting  and  cat-calling.  Mr.  Burns  then  tried  to 
talk  to  the  Police  Chief,  but  the  Chief  indicated  that 
he  was  preoccupied  with  the  Union  leaders. 

Mr.  Bui-ns  finally  instructed  me  to  have  my  men 
retur'n  home,  it  being  obvious  that  the  mob  was  de- 
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terminecl  to  deny  all  entrance  to  the  mill.   This  was 
about  10:00  a.m.    After  making  certain  that  all  of 
my  men  were  accounted  for,  I  left  the  mill  area. 
Further  affiant  sayeth  not. 

/s/  RONALD  G.  WATT. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  September,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory   of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946. 

PETITIONER'S  EXHIBIT  NO.  2 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Keith  B.  Tester,  being  first  duly  sworn  do  de- 
pose and  say  as  follows : 

That  I  am  employed  as  Assistant  Manager,  of  The 
Lihue  Plantation  Company,  Limited,  having  been 
employed  by  said  company  since  January  1st,  1946. 
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That,  I  arrived  at  the  Lihue  Garage  stand  at  5:00 
a.m.  At  that  time  the  pickets  were  assembling. 
There  weie  probably  about  100  around  the  mill  and 
vicinity.  Between  5  o'clock  and  5:30  it  appeared 
to  me  that  several  hundred  more  arrived.  Several 
truck  loads  from  outside  came  and  joined  the  mob. 
About  5:15  a  hundred  or  so  pickets  lined  up  against 
the  wall  of  the  garage  parallel  to  my  car.  Those  in 
the  garage  were  myself,  Jim  Langley,  Hank  Bud- 
dingh,  Norbert  Penna,  Tony  Camara  and  John 
Travasso,  all  employees  of  the  company.  About  5 :20 
T  entered  my  car  to  go  to  Hanamaulu.  Simulta- 
neously Mr.  1\.  G.  Watt,  Factory  Superintendent, 
drove  down  toward  the  main  entrance  to  the  mill 
to  his  office.  At  this  time  there  was  a  tremendous 
amount  of  shouting  and  booing  and  name  -calling 
and  Mr.  Buddingh  called  my  attention  to  the  fact 
that  Mr.  Watt's  car  had  been  stopped.  I  turned  my 
car  around  and  headed  in  the  direction  of  Hana- 
maulu. At  that  time  Hank  Buddingh,  Camara  and 
Penna  started  to  walk  toward  the  mill  in  the  direc- 
tion of  the  sugar  room.  I  stopped  my  car  and  wit- 
U-essed  violent  shoving  and  pushing  being  received 
by  these  men.  I  got  out  and  walked  tow^ard  them. 
After  they  had  been  pushed  around,  they  came  over 
toward  the  road  and  while  the  pickets  were  follow- 
ing Mr.  Buddingh  and  Camara  toward  the  road, 
Penna  managed  to  squeeze  by  and  get  into  the  mill. 
I  then  went  over  to  the  picket  line  in  front  of  the 
main  entrance  to  the  mill  and  asked  [102]  for  the 
picket    captain.     After    some    heckling    Ben    lida 
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stepped  forward.  I  asked  them  if  they  had  received 
instructions  from  the  Sheriff  to  open  up  a  way  in 
the  picket  lines  for  automobiles  and  pedestiians. 
He  answered  ''No."  I  then  asked  if  he  intended  to 
open  up  for  the  cars  and  those  who  wanted  to  work 
in  the  mill.  He  again  stated  ''No."  A  few  minutes 
after  this,  Mr.  Cheatham  came  with  his  pickup  truck 
to  go  to  the  mill  power  house.  His  car  was  also 
forcibl}^  stopped  and  after  some  arguing  Mr.  Cheat- 
ham stepped  out  and  joined  the  rest  of  us.  After 
talking  things  over  with  Mr.  Watt  we  decided  it 
would  be  better  to  go  up  and  see  if  we  could  contact 
the  police.  So  I  immediately  left  for  the  County 
Building  and  requested  the  police  to  come  to  the 
mill.  I  then  returned  to  the  mill  site. 

That,  at  about  5:35  a.m.,  one  policeman  arrived 
and,  after  being  asked  if  he  would  open  the  picket 
line,  stated  he  could  take  no  action  until  given 
orders  from  his  superiors.  I  then  called  for  others 
from  the  police  force  to  come  dowm.  In  the  mean- 
time additional  strike  pickets  arrived  from  Hana- 
maula  bring  the  total  number  probably  to  around 
600  to  700. 

That,  after  Lt.  Carvalho  of  the  police  force  ar- 
rived we  again  requested  the  picket  line  to  be  opened 
up  and  suggested  that  several  of  us  might  attempt 
to  go  through  on  foot.  He  directed  us  not  to  take 
any  such  action  but  to  stand  fast  until  the  assistant 
chief  of  poli<3e  came.  Similar  requests  were  made 
to  the  assistant  chief,  Antone  Pernandes,  when  he 
arrived — and  he  also  ordered  us  to  stand  fast  until 
he  had  determined  what  action  should  be  taken. 
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That,  in  the  meantime  most  of  those  who  are  turn- 
ing out  to  work  in  the  mill  had  arrived  in  their  cars. 
No  attempt  was  made  to  go  through  the  picket  lines 
at  that  time.  Mr.  Burns  was  then  called  and  given 
a  picture  of  conditions  at  the  factory.  Soon  after 
this,  he  arrived  on  the  scene.  [103] 

That  Yoshikazu  Morimoto,  an  employee  on  leave 
and  Island  business  agent  for  the  I.L.W.U.,  arrived  at 
about  this  time.  Chief  Crowell  immediately  went 
over  and  talked  with  Morimoto  and  a  group  of 
union  men.  Mr.  Burns,  on  several  occasions  went 
over  to  the  chief  and  asked  what  he  was  going  to 
do  and  his  reply  was  to  ^'wait."  After  waiting  a 
while  Mr.  Burns  and  I  went  over  to  the  edge  of  the 
group  to  which  the  chief  was  talking  and  Mr.  Burns 
asked  to  have  the  road  opened  up.  The  <?hief  said 
^'wait.*'  The  group  of  union  men  objected  to  Mr. 
Burns  and  I  being  there  while  they  were  talking 
with  the  chief  and  Mr.  Burns  stated  that  we  were 
on  a  public  road  and  we  would  stay  unless  the  chief 
requested  that  we  leave.  After  several  minutes  the 
chief,  in  answer  to  a  direct  question  by  the  union 
spokesman,  to  him,  as  to  whether  he  would  request 
u^  to  leave,  turned  to  Mr.  Burns  and  said  we  had 
better  leave. 

At  little  later,  at  7 :55  a.m.,  Mr.  Burns  and  myself 
again  went  to  the  chief  who  was  still  in  discussion 
with   the   union  members,   and  requested  that  the 
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roads  be  opened  for  employees  and  the  public.  The 
chief  of  police  asked  that  we  wait  until  he  got 
through  with  'Hhese  boys."  Mr.  Burns  said  ^^I  am 
asking  again  to  have  these  roads  opened  up."  The 
chief  then  answered  ^^wait."  We  walked  off.  Some 
time  later  the  chief  came  over  to  Mr.  Burns^,  who 
called  myself  and  Rockwell  Smith  over  to  listen  ill, 
and  the  chief  stated  that  in  his  discussion  with  the 
union  men,  they  were  willing  to  let  Messrs.  Burns, 
Tester,  Watt  and  perhaps  Mr.  Smith  through  the 
picket  line,  but  no  others.  Mr.  Burns  said  I  am 
asking  to  have  this  road  opened  up  for  all  of  our 
employees.  In  the  discussion  the  police  chief  stated 
that  the  pickets  would  not  allow  the  others  to.  go 
through  and  that  there  would  be  bloodshed  if  they 
attempted.  Mr.  Burns  stated  that  he  did  not  want 
violence,  but  thought  that  the  police  department 
should  see  to  getting  the  road  opened  up  for  all, 
and  he  would  think  that  if  they  had  stated;  tbat 
there  would  be  bloodshed  the  police  department 
should  call  in  the  police  from  other  districts  and 
keep  the  situation  under  control  and  see  that  there 
was  no  violence,  and  that  the  [104]  roads  wer;e 
opened  up.  The  chief  then  w^alked  off,  and  Mr. 
Burns  instructed  those  of  us  who  could  be  spared 
to  go  off  to  breakfast. 

That  from  the  above  it  was  clear  that  the  pickets 
had  barred  all  entrances  to  the  mill  and  it  was  their 
firm  intention  which  they  proceeded  to  early  out, 
that  only  specified  personnel  were  to  be  permitted 
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to  oiitei*  the  mill  premises.    All  of  the  above  took 
place  on  Saturday  morning,  Sei)tember  14,  1946. 

Further  affiant  sayeth  not. 

/s/  KEITH  B.  TESTER. 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fiftli  Judicial  Circuit,  Territory  of 
Hawaii. 

My  conunission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit   Court,   Fifth  Circuit,   Territory  of 
Hawaii. 

[Endorsed]:  Filed  Sept.  17,  1946.  [105] 

PETITIONER'S  EXHIBIT  NO.  3 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territorv  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

1,  Antone  Camara,  being  first  duly  sworn  do  de- 
pose and  say  as  follows : 
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That  I  am  employed  as  shift  engineer  at  the  mill, 
of  The  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  1933. 

That,  I  was  on  duty  at  the  mill  on  the  night  of 
September  13th  to  14th,  1946,  on  guard  shift.  Mr. 
Buddingh,  chief  engineer  and  my  boss,  came  to 
the  mill  at  about  4 :00  a.m.  Then  Mr.  Buddingh  and 
I  went  to  the  garage  and  talked  with  Mr.  Tester 
and  Johnny  Travasso.  While  at  the  garage  the  men 
started  to  come  in  mill  premises  about  4:45  a.m., 
or  5  a.m.,  I  am  not  sure  about  the  exact  time.  Mr. 
Buddingh  and  I  intended  to  go  back  to  the  mill  and 
they  then  stopped  us  by  forming  a  group  of  about 
one  hundred  men  in  front  of  us,  preventing  us  from 
going  in.  Some  of  the  men  were  plantation  workers 
on  strike,  while  others  were  unknown  to  me.  We 
tried  to  go  through  the  line  but  we  were  blocked 
with  force — they  shoved  us  around  and  pushed  back. 
They  closed  their  fists,  and  then  Mr.  Buddingh  and 
I  backed  out  and  went  to  join  Mr.  Tester  who  was 
standing  nearby.  They  yelled  out  asking  if  we  knew 
what  was  the  meaning  of  scab— they  then  said  if 
we  don't  know  the  meaning  of  scab — it  meant  **A 
scab  is  a  two-legged  dog."  Some  of  them  would 
ask  the  questions  and  then  others  of  them  would 
give  the  answers.  As  we  were  standing  on  the  road, 
Mr.  Cheatham  came  down  and  tried  to  go  throBgh 
into  the  mill  and  they  stopped  him.  These  men  were 
very  noisy  and  rough,  booing  and  calling  names. 
They  also  yelled  at  me  and  said,  '^Tony,  you  don't 
join  the  union  because  you  think  that  will  make  Mi; 
Burns  give  you  a  fat  raise."  [106] 
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That,  tliei'o  was  present  in  the  mill  premises  when 
the  above  occurred,  George  Masaki,  pi<^ket  chairman 
of  the  union,  and  later  Morimoto,  business  agent 
of  the  union,  who  w^ere  present  for  some  consider- 
able time  during  whic^h  the  picketing  continued 
with  all  the  shouting. 

That,  1  witnessed  the  pickets  crowed  around  and 
force  Mr.  Cheathan  to  stop  his  truck  so  he  could 
not  drive  it  in  the  mill. 

Further  aifiant  sayeth  not. 

/s/  MR.  ANTONE  CAMARA. 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 
My  <3ommission  expires  June  30,  1949. 

'  I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,   Territory  of 
Hawaii. 

.    [Endorsed]:  Filed  Sept.  17,  1946.  [107] 
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PETITIONEE'S  EXHIBIT  NO.  4 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Hale  C.  Cheatheam,  having  been  first  duly 
sworn,  do  depose  and  say  as  follows :  ^ 

That  I  am  employed  as  chief  electrician  of  The 
Lihue  Plantation  Company,  Limited,  having  been 
employed  by  said  company  since  1927. 

I  got  a  phone  call  from  Norbert  Penna,  acting 
w^atchman  at  the  mill,  approximately  at  5:00  a.m. 
this  morning  (September  14,  1946),  stating  that 
there  was  trouble  at  the  mill  and  that  Mr.  Bud- 
dingh  and  Mr.  Watt  were  surrounded  by  pickets. 
I  looked  out  of  my  window  and  noticed  that  the 
street  lights  were  off;  the  street  lights  were  off 
earlier  than  usual.  So  I  thought  I  had  better  go 
down  to  the  mill  to  see  why  they  were  off — and  also 
to  see  if  the  trouble  was  in  my  department.  I  went 
down  to  the  mill  in  my  plantation  work  truck  and 
arrived  at  the  mill  at  approximately  5:15  a.m.  As 
I  turned  the  corner  to  enter  the  private  road  which 
is  the  front  entrance  to  the  mill,  the  road  was 
blocked  by  approximately  one  hundred  or  more 
of  what  I  assumed  to  be  pickets.  They  were  across 
the  road  in  a  body  or  group  of  about  fifteen  men 
deep.  So  I  slowed  down  and  tried  to  go  through  the 
group  of  men  and  the  crowd  parted  and  I  was  able 
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to  get  about  half  the  way  through  this  group  of 
pickets.  T  was  going  very  slowly  and  was  almost 
at  a  standstill.  At  that  time  the  men  were  in  front 
and  on  both  sides  of  the  car  and  grabbed  the  car 
and  I  was  unable  to  proceed  any  further.  One  of 
the  boys,  M.  Sano,  who  works  for  me,  as  an  [108] 
electrician,  came  through  the  crowd  to  the  door  of 
the  truck  and  informed  me  that  no  one  was  to  get 
in  the  mill  or  out  of  the  mill  today.  I  explained  to 
him  that  I  was  on  a  trouble  call  and  would  like  to 
get  through  to  the  mill  and  he  again  replied  that 
^^ nobody  gets  through  into  or  out  of  the  mill  today 
and  that  we  mean  it."  So  I  explained  to  him  again 
that  I  was  on  a  trouble  call  and  wanted  to  get  into 
the  mill  and  would  leave  as  soon  as  I  could,  and 
again  his  reply  was  '*  Nobody  gets  into  the  mill  or 
out  of  the  mill  and  we  mean  it."  So  I  said  ^^O.K. 
I  will  leave."  While  starting  up  my  truck,  the  gang 
still  surrounding  it,  my  foot  slipped  off  the  brake 
and  the  car  jerked  ahead  about  six  inches.  At  this 
time  all  persons  were  clear  of  the  car  by  several 
feet.  One  of  the  boys,  Ben  lida  by  name,  came 
walking  ai'ound  to  the  driver's  side  of  the  car, 
drawing  up  the  pants  legs  of  his  trousers  and 
claimed  T  hit  him  and  invited  me  out  to  fight.  1 
ignored  him  and  M.  Sano  started  talking  to  me 
again.  The  rest  of  the  men  quieted  Ben  lida  down. 
While  talking  to  M.  Sano,  several  of  the  boys 
opened  the  door  of  the  car  on  the  driver's  side  and 
removed  the  key  to  the  truck.  After  listening  to  M. 
Sano  again,  he  told  me  that  ''Nobody  would  enter 
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or  leave  the  mill  today.''  The  boy  who  took  the  key 
out  of  the  car  gave  the  key  back  to  me.  All  this 
time  I  was  in  the  driver's  seat  of  the  truck  and  had 
not  gotten  out  of  the  truck. 

At  this  time,  the  assistant  manager,  Mr.  Tester, 
and  the  mill  superintendent,  Mr.  Watt,  who  had 
started  w^alking  down  the  road  from  the  warehouse 
at  the  beginning  of  this  incident,  reached  the  side 
of  the  car  and  asked  me  to  leave  the  car  there  and 
come  back  with  them.  I  left  the  car  and  followed 
them  back  to  the  edge  of  the  Government  highway. 

From  the  time  I  arrived  at  the  mill  road  entrance 
at  about  5:15  a.m.,  until  I  left  at  approximately 
8:30  a.m.,  the  pickets  were  formed  in  a  line  about 
eight  to  fifteen  men  deep  and  barred  the  entrance  to 
the  mill;  other  than  Mr.  Penna,  to  my  knowledge 
no  person  was  able  to  cross  the  picket  lines  and 
enter  the  mill. 

On  September  14,  1946,  at  3 :30  p.m.,  I  attempted 
to  enter  the  mill  to  make  a  check  of  my  department 
to  ascertain  whether  the  peak  electrical  load  re- 
quired at  night  could  be  taken  care  of.  I  drove  to 
the  mill  in  my  truck.  As  I  left  the  Government 
road,  there  was  a  road  block  on  the  plantation  road 
made  up  of  railroad  ties,  rocks,  picket  signs  and 
boxes  which  made  it  impossible  to  proceed.  Back 
of  this  road  block  was  an  automobile  and  alongside 
were  two  pickets  who  shouted  *^stop"  as  I 
approached. 

I  stopped  the  car  and  the  pickets  continued  to 
yell  and  shout ;  in  about  two  minutes  a  total  of  nine 
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pickets  assembled  at  the  road  block.  I  backed  my 
car  away.  I  drove  toward  the  wareliouse  and  found 
another  road  bh)ck  made  up  of  stones,  railroad  ties, 
boxes,  picket  signs,  which  completely  obstructed 
the  road.  \  drove  to  the  back  entrance  of  the  mill 
and  found  wire  across  the  road  w^hich  blocked  my 
entrance — two  pi<^kets  were  stationed  there. 

All  road  blocks  and  pickets  at  the  road  blocks 
were  on  plantation  property  and  it  w^as  impossible 
for  me  to  enter  the  mill. 

Further  affiant  sayeth  not. 

/s/  HALE  C.  CHEATHAM, 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  tiled  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :     Filed  Sept.  17,  1946.  [110] 
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PETITIONER'S  EXHIBIT  NO.  5 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Wm.  A.  H.  Buddingh,  being  first  duly  sworn 
do  depose  and  say  as  follows : 

That  I  am  employed  as  chief  engineer  of  The 
Lihue  Plantation  Company,  Limited,  having  been 
employed  by  said  company  since  April  1,  1945, 

That  I  arrived  at  the  mill  at  4:00  a.m.,  and  found 
everything  peaceful.  A  few  pickets  were  at  the 
south  entrance  as  I  came  in  and  I  found  the  two 
watchmen,  Penna  and  Camara,  in  good  spirits,  re- 
porting no  incidents  during  the  night.  As  a  matter 
of  fact,  they  made  the  statement  that  there  were 
very  few  pickets  on  duty  that  night.  About  4:30 
or  4 :45  a.m.,  the  three  of  us  went  to  the  garage  and 
met  John  Travasso,  the  camp  policeman.  After 
talking  with  him  for  a  while  I  made  the  statement 
that  one  truck  had  already  arrived  with  one  load 
of  pickets,  presumably  from  Grove  Farm  or 
Koloa — but  I  don't  know  for  sure.  There  were  no 
actions  of  violence  up  to  that  time.  After  a  few 
minutes  Jim  Langley,  section  overseer,  and  Keith 
Tester,  assistant  manager,  arrived  and  we  were  dis- 
cussing the  general  situation  of  mass  picketing. 
During  this  period  pickets  were  assembling  in  great 
numbers,  I  would  guess  between  one  hundred  to  one 
hundred  fifty  men  were  at  the  garage  west  of  the 
company  warehouse,  which  is  located  on  company 
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property.  All  of  a  sudden  a  group  of  pkkets  pro- 
ceeded to  form  a  line,  shoulder  to  shoulder,  starting 
from  the  garage  south  toward  the  warehouse  and 
fire  station.  At  that  time  I  suggested  to  Tony 
Camara,  "let  us  proceed  to  go  into  the  factory  to 
see  if  any  other  pickets  had  assembled  at  the  other 
entrances.''  When  we  started  towards  the  [111] 
mill  the  pickets,  in  mass,  formed  a  line  about  5  to 
7  men  deep,  shoulder  to  shoulder,  and  barred  our 
way.  On  our  second  attempt  to  go  through,  we  were 
stopped  and  pushed  from  about  the  middle  of  the 
parking  lot  to  the  oil  drums  in  front  of  the  ware- 
house. Following  the  second  attempt  Keith  Tester 
told  us  to  lay  off  and  refrain  from  any  further 
attempts  until  the  proper  authorities  were  notified. 
Tom  Watt,  mill  superintendent,  arrived  at  about 
the  time  of  these  proceedings — definite  time  I  would 
not  be  able  to  vouch  for.  During  this  incident  much 
cat-calling  and  booing  occurred  and  questions  and 
answers  given  by  the  mob  of  pickets  such  as: 

What  is  a  scab? 

Down  with  the  scabs. 

A  scab  is  a  dog  on  two  legs. 
And  various  booings  and  what-not. 

That  during  the  attempt  to  stop  Tony  Camara 
and  myself,  Penna  managed  to  out-fiank  the  picket 
line  and  get  in  back  of  them.  After  which  I  gave 
him  the  high  sign  not  to  wait  for  us  but  to  proceed 
into  the  factory  where  he  remained  until  I  left  the 
mill  site  around  8:30  a.m.  After  the  police  arrived 
ou  the  scene  I  had  no  active  part  in  any  of  the 
proceedings. 
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That  Jose  Bernal  from  Hanamaulu  shouted  after 
Mr.  Burns  had  arrived  at  the  scene  '^you  won't  be 
manager  any  longer  because  we  don't  want  to  work 
for  you." 

That  Yoichi  Watada,  carpenter  shop  foreman, 
was  also  barred  by  the  pickets  from  entering  the 
mill  area  where  his  shops  and  office  are  located.  The 
pickets  shouted  at  Watada  and  said  that  if  he  had 
joined  the  union  when  they  had  tried  to  force  him 
to,  he  would  now  be  on  their  side  and  not  with  a 
group  of  scabs  and  haoles. 

That  I  heard  another  picket  say  in  effect:  ''Down 
with  Buddingh  as  chief  engineer — send  him  back 
to  McBryde — we  will  make  Bill  Paia  our  chief 
engineer.  [112] 

Further  affiant  sayeth  not. 

/s/  WM.  A.  H.  BUDDINGH. 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.  [113] 
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PETITIONER'S  EXHIBIT  NO.  6 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Norl)ei't  Penna,  having  been  first  duly  sworn, 
do  depose  and  say  as  follows: 

That  I  am  employed  as  fireroom  foreman  of  The 
Lihue  Plantation  Company,  Limited,  having  l)een 
employed  by  said  company  for  18  years. 

I  reported  for  work  at  the  mill  as  acting  watch- 
man at  6:00  p.m.,  on  September  13,  1946,  and  at 
about  5:00  a.m.,  on  September  14,  1946,  Mr.  Bud- 
dingh,  Tony  Camara  and  myself  were  sitting  down 
by  the  truck  house  that  is  close  to  the  warehouse — 
union  members  started  gathering  around  the  truck 
house,  and  then  Mr.  Tester  came  along  and  we 
stayed  there  and  had  a  little  talk.  Mr.  Tester  got 
up  and  w^ent  to  his  car.  So  the  three  of  us,  Bud- 
dingh,  Tony  Camara  and  myself,  stood  up  and  we 
were  going  to  make  another  tour  around  the  mill. 
Then  about  fifty  pickets  surrounded  Mr.  Teste]' 's 
car  and  said  '^Hold  that  car."  Then  they  stopped 
and  they  started  gathering  around  us.  Tester  got  off 
his  car  and  walked  to  a  man  and  said  *'You  want 
to  stop  my  car?"  And  he  said,  *'No."  So  Tester 
got  in  his  <*.ar  and  turned  his  car  around.  Then  we 
three  started  to  walk  toward  the  mill ;  at  this  time 
the  pickets  i)ushed  and  strong  armed  us  back — then 
the  mob  of  about  fifty  pickets  gathered  around  Mr. 
Buddingh  and  Tony   Camara,  so  that  it  was  im- 
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possible  for  Mr.  Buddingh  and  Tony  to  move.  At 
this  time  two  men  were  in  front  of  me.  I  moved 
around  them  and  entered  the  mill.  [114] 

From  the  mill  I  noticed  that  Mr.  Watt  was  com- 
ing down  in  his  car  and  they  surrounded  Mr.  Watt. 
By  that  time  the  mob  grew  bigger  and  they  formed 
a  thick  blockade  to  the  mill  entrance  so  that  not 
even  a  child  could  go  through.  The  mob  turned 
around  and  saw  me — and  they  said,  ^^  There  is  one 
of  the  dirty  dogs — you  a  scab,  you  won't  be  able  to 
come  out  of  that  mill — we  will  let  you  starve  and 
rot  in  that  mill — have  you  got  any  food  there?" 
Then  by  that  time  the  police  arrived.  From  where 
I  was  standing  in  the  mill,  it  seems  they  were  talk- 
ing to  Mr.  Watt,  Buddingh  and  Tony  Camara.  And 
it  was  then  I  saw  Mr.  Burns  try  to  go  through  the 
line  with  his  car  from  the  mill  to  the  main  high- 
way and  they  started  to  call  him  '^scab."  He  tooted 
his  horn.  I  saw  some  policeman  walk  toward  Mr. 
Burn's  car.  The  crowd  very  slowly  opened  up  and 
a  very  little  hole  was  made  for  his  car  to  move  out 
from  the  private  road  toward  the  main  highway. 
From  the  place  where  I  was  I  could  see  Mr.  Burns 
get  out  of  his  car.  When  he  did  that  this  gang  all 
started  booing  and  calling  him  ^'scab."  He  talked 
with  the  Supervisors  and  to  Mr.  Watt — then  he 
walked  to  the  policemen,  then  back  to  Mr.  Watt, 
and  the  Supervisors — but  the  policemen  seemed  to 
be  doing  nothing.  The  crowd  all  started  booing  and 
calling  ^'scabs'' — then  from  where  I  was  I  waited 
to  see  what  would  become  of  it.  They  continuously 
looked  to  my  side  and  repeated,  '^Scab — you  dirty 
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dog — Come  in  now  and  join  us  and  you  will  be 
better  off — All  your  l:)osses  cannot  do  an\i:hi ng  for 
you."  I  waited  and  finally  from  the  main  highway 
Mr.  Watt  signalled  me  to  come  out  to  the  main 
highway.  Then  all  tlie  supervisors  were  told  to  go 
home.  I  went  home  at  about  9:30  a.m.,  and  I  don't 
know  w^hat  happened  after  that.  [115] 

There  were  between  three  hundred  and  four 
hundred  pickets  on  the  plantation  property  and  they 
were  so  close  in  line  that  no  one  could  have  gotten 
through. 

Further,  affiant  sayeth  not. 

/s/  NORBERT    PENNA. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  September,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary   Public,    Fifth   Judicial   Circuit,    Territory 
of  Hawaii. 

My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  -court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory   of 
Hawaii. 

[Endorsed]:     Filed    Sept.   17,   1946.    [116] 
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PETITIONER'S  EXHIBIT  No.  7 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Courtland  E.  Ashton,  being  first  duly  sworn  do 
depose  and  say  as  follows : 

That  I  am  employed  as  Head  Sugar  Boiler,  of 
The  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  March,  1945. 

That  when  I  arrived  at  the  mill  about  6:15  a.m., 
September  14,  1946,  I  found  many  company  cars 
jammed  into  the  road  that  enters  the  mill — among 
them  was  Hale  Cheatham's  car,  the  head  electrician, 
and  the  carpenters  car  which  was  driven  by  Mr. 
Prueser,  the  head  blacksmith — so  I  stopped  my  car 
and  got  out  and  the  gang  on  the  road  yelled:  ''We 
want  Ashton,  We  want  Ashton,"  stating  this  in  a 
defiant  manner  amounting  to  a  dare.  I  asked  Tom 
Watt  if  I  could  go  through  and  he  said,  ''Better 
wait  awhile."  Then  I  went  over  and  saw  the  two 
policemen  who  were  standing  there  and  asked  them 
if  this  wasn't  a  private  roadway  and  asked  them 
why  I  should  not  be  admitted — and  they  said  they 
would  have  to  wait  for  the  Chief.  In  my  opinion 
there  were  from  the  entrance  to  the  warehouse  down 
to  the  road  to  the  mill  proper  about  two  hundred 
and  fifty  pickets  or  men  scattered  around  strung 
out  and  moving  back  and  forth.  I  found  them  to 
be  extremely  noisy  and  uni'uly,  booing  everybody. 
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calling  them  by  name.  Some  of  them  yelled  out  to 
Mr.  Burns  stating  that  '^You  will  not  be  manager 
next  year — as  nobody  will  work  for  you." 

That  it  was  clear  to  me  that  anyone  attempting  to 
enter  the  mill  would  be  stopped  immediately. 

That,  about  5  :00  p.m.,  the  same  day  I  drove  by  the 
mill  yard  and  saw  blockades  had  been  erected  by  the 
men,  which  consisted  of  skips  piled  up  and  boxes, 
and  in  some  cases  wires  were  stretched  across,  all 
at  the  warehouse  entrance.  At  the  main  entrance 
and  in  the  mill  yard  there  was  a  car  parked  directly 
across  the  road  preventing  access  to  the  mill.  I 
could  see  men  around  at  various  places. 

Further  affiant  sayeth  not. 

/s/  COURTLAND  E.  ASHTON. 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  Jime  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

/s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed]:     Filed  Sept.  17,  1946.  [118] 
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PETITIONER'S  EXHIBIT  No.  8 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Leonard  T.  Cannon,  having  been  first  duly 
sworn,  do  depose  and  say  as  follows: 

That  I  am  employed  as  Assistant  Manager  of 
Lihue  Store,  having  been  employed  by  said  com- 
pany since  May  1934. 

That  picketing  started  at  the  store  on  September 
3rd,  1946,  with  approximately  seventy-five  pickets 
surrounding  the  doorways  at  7:30  a.m.  They  made 
no  attempt  to  stop  the  department  heads  or  myself 
from  entering  the  building.  The  same  condition  pre- 
vailed until  Saturday,  September  7th,  1946,  when  at 
11:30  a.m.,  Ben  lida,  Jr.,  an  employee  on  strike, 
active  in  Union  strike  strategy,  stopped  me  on  the 
street  and  stated  that  under  no  circumstances  would 
anyone  be  allowed  through  our  front  door  on  Mon- 
day morning,  September  9th,  1946,  as  they  were 
going  to  throw  up  a  solid  wall  of  pickets,  shoulder 
to  shoulder,  and  that  if  I  wanted  to  go  through  I 
would  have  to  get  a  policeman  to  order  them  to  make 
a  passageway.  I  sent  the  department  heads  home  at 
noon  on  that  day,  and  the  pickets  left  the  store  at 
about  2 :30  p.m.,  leaving  a  few  so-called  union  police 
on  the  front  veranda  and  at  the  driveways.  Mr. 
Burns  instructed  me  to  attempt  to  go  through  the 
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front  door  as  usual.  As  all  of  our  clepartirient  heads 
had  been  entering  the  store  from  the  back,  T  in- 
structed them  to  follow  their  usual  xirocedure  on 
Monday  morning.    On  Sunday  evening,  September 
8th,  1946,  I  had  several  callers,  consisting  of  store 
department  heads,  who  were  quite  alarmed  at  the 
threats  made  directly  to  them  by  the  union  members, 
as  to  what  would  happen  to  them  if  they  did  not 
join  the  imion.    These  threats  consisted   [119]   of 
misrepresentation  concerning  their  not  having  any 
job  when  the  strike  was  over,  as  w^ell  as  threats  of 
mass  picketing  of  their  homes.    I  telephoned  Mr. 
Burns  and  gave  him  a  statement  regardmg  the  con- 
versations. Later  in  the  evening,  Mr.  Bums  stopped 
at  my  home  and  suggested  that   in   view   of  the 
union's    determination    on   the    blockading    of   the 
store  that  I  should  use  the  rear,  private  entrance 
until  further  notice.    When  I  arrived  at  work  on 
Monday,   September  9,  1946,  there  were  approxi- 
mately one  hundred  pickets  on  the  front  veranda 
standing  shoulder  to  shoulder.  In  view  of  the  warn- 
ings given  me  by  the  union  representatives  and  the 
attitude  of  the  pickets,  I  proceeded  through  the  back 
entrance.    Sandy  Hutton,  Store  Department  Head, 
was  refused  admission  at  the  entrance  opposite  the 
Bank  of  Hawaii.    Sakai  Muroka,  Grocery  Depart- 
ment Manager,  called  me  from  the  Tip  Top  Cafe 
stating  that  both  he  and  Hutton  had  been  refused 
entrance  at  the  road  next  to  the  Von  Hamm  Young 
Co.,  Ltd.   At  9:30  a.m.,  E.  K.  Fujimoto,  Temporary 
Manager,  Meat  Department,  called  on  me,  person- 
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ally  stating  that  lie  v^^as  going  out  on  strike.  K 
Arita,  Supervisor  in  charge  of  the  vegetable  depart- 
ment, resigned  from  the  company.  Sandy  Hutton 
called  and  informed  me  that  he  had  been  refused  ad- 
mittance. I  asked  him  to  attempt  once  more  to  go 
through  the  line.  He  was  stopped  again.  I  sent  him 
home  for  the  balance  of  the  day.  On  Tuesday,  Sep- 
tember 10,  1946,  there  were  very  few  pickets  in 
front  of  the  store.  Most  of  them  were  grouped  in 
the  doorways.  This  condition  prevailed  until  Sat- 
urday, September  14,  1946.  Raymond  Souza,  Branch 
Manager  of  the  Kealia  Store,  resigned  and  turned 
his  keys  in  on  September  3,  1946.  He  made  no  at- 
tempt whatever  to  enter  the  store  at  Kealia.  Sakai 
Kawamura,  Lumberyard  Foreman,  resigned  and 
turned  his  keys  in  on  September  8,  1946.  Joe  Ba- 
pozo.  Supervisor  in  charge  of  household  appliances, 
has  had  the  union  call  on  him  numerous  times  and 
is  still  fighting  them  off.  Harry  Yamaguchi,  Acting 
Manager  of  Kealia  Store,  has  had  a  great  deal  of 
trouble  with  mass  picketing  at  his  home,  with 
threats  consisting  of  people  not  trading  at  the  store 
afterwards  and  being  ostracized  by  camp  people 
unless  he  joins.    [120] 

From  the  manner  in  which  the  picketing  has  been 
conducted  at  the  store  throughout  the  entire  period 
since  the  strike  commenced,  it  is  my  opinion  that 
the  striking  employees  under  the  direction  of  the 
union  will  continue  to  deny  access  to  the  store  by 
myself,  any  other  representatives  of  management,  or 
any  other  persons  from  entering  the  store  in  flu? 
normal  manner. 
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It  is  also  my  opinion  that  the  conduct  of  the 
striking  employees  and  the  miion  were  the 
direct  cause  of  the  resignation  of  supervisory  per- 
sonnel as  set  forth  above. 

Further  afi&ant  sayeth  not. 

/s/  L.  T.  CANNON. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.    [121] 

PETITIONER'S  EXHIBIT  No.  9 
In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Alexander  G.  Hutton,  being  first  duly  sworn  do 
depose  and  say  as  follows: 

That  I  am  employed  as  Department  Manager  of 
the  Dry  Goods,  Shoes  and  Drug  Departments  of  the 
Lihue  Store,  having  been  employed  by  said  com- 
pany about  20  years. 
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That  at  about  7:20  a.m.  on  September  16,  1946, 
I  reported  for  work  as  usual.  I  drove  my  car  into 
the  entrance  of  the  Lihue  Store,  that  is,  the  one  next 
to  the  office.  As  I  entered  this  private  driveway,  I 
was  stopped  by  about  ten  pickets  who  said  that  I 
could  not  go  in  to  work.  Another  group  of  pickets 
were  in  front  of  my  car  and  further  down  the  drive- 
way, and  when  I  was  stopped  they  waved  their  hands 
and  arms  and  indicated  I  was  to  get  off  of  the  prop- 
erty. I  then  backed  my  car  to  the  government  road 
and  reported  to  the  main  plantation  office. 

I  believe  that  if  I  had  attempted  to  force  my 
way  through  the  pickets  that  violence  would  have 
resulted. 

Further  affiant  sayeth  not. 

/s/  ALEXANDER  G.  HUTTON. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.    [122] 
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PETITIONER'S  EXHIBIT  No.  10 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Harry  Nogaiiii,  being  first  duly  sworn  do  de- 
pose and  say  as  follows  : 

That  I  am  employed  as  Maintenance  Foreman  at 
the  Lihue  Plantation  Store,  of  the  Lihue  Plantation 
Company,  Limited,  having  been  employed  by  said 
Company  approximately  seven  or  eight  years. 

That,  as  maintenance  foreman  it  is  my  duty  to  do 
minor  repair  work  and  find  out  if  chill  rooms  and 
freezers  are  working.  I  am  also  in  charge  of  the 
store  janitors,  and  night  watchmen. 

At  the  Lihue  Store  there  are  the  following  cold 
storage  conifjartments :  three  freeze  rooms,  four  chill 
rooms.  The  store  also  operates  and  controls  what  is 
known  as  the  Army  cold  storage  warehouse,  located 
in  Lihue,  which  has  been  taken  over  by  the  Lihue 
Store.  This  building  has  two  large  chill  rooms  and 
one  large  freeze  room.  In  all  of  the  above  rooms  we 
store  and  keep  from  spoiling  large  amounts  of  but- 
ter, poultry,  beef,  lamb  and  all  types  of  other  meats 
and  dairy  products. 

At  the  Army  warehouse  it  is  my  duty  to  defrost 
rooms  and  keep  them  at  a  required  low  tempera- 
ture. I  defrost  the  ice  on  the  coils  every  day  so  that 
the  food  will  not  spoil.   [128] 

On  September  16,  1946,  at  about  7:15  a.m.  I  re- 
ported for  work  and  drove  my  truck  into  the  Von 
Hamm  Young  entrance,  which  leads  to  the  back  of 
the  store.    As  I  entered  this  private  road  I  was 
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stopped  by  about  thirty  to  forty  pickets.   They  said 

to  me,  ^'Go  back  home,  we  do  not  allow  scabs  to 

work."   They  told  me  to  go  home.  I  did  not  argue 

with  them.  After  this  I  backed  my  truck  to  the  main 

road  and  went  home. 

Again  on  September  16,  1946,  at  about  9:00  a,m. 

I  again  attempted  to  go  to  work.   I  drove  my  truck 

to  the  Bank  of  Hawaii  entrance,  which  is  a  private 

road,  and  was  again  stopped  by  pickets  who  said,  I 

could  not  go  through.    Other  pickets  were  about 

car  /s/  H.  C.  W. 
fifty  feet  in  front  of  the  fitoro.  Knowing  that  I  could 

not  get  in  the  store,  I  backed  out  and  reported  to 

Mr.  Cannon,  who  is  Assistance  Manager  of  Lihiie 

Store. 

I  know  food  will  spoil  if  rooms  are  not  defrosted. 

Further  affiant  sayeth  not. 

/s/  HARRY  NOGAMI. 

Line  10  Page  2  Corrected  *'car"  corrected  prior 
to  acknowledgment. 

/s/  H.  C.  W.  •■■'■■    ' 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEME YER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  ime 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth    Circuit,   Territory'  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.    [124] 
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PETITIONER'S  EXHIBIT  No.  11 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Courtland  E.  Asliton,  being  first  duly  sworn  do 
depose  and  say  as  follows: 

That  T  am  employed  as  Head  Sugar  Boiler,  of 
the  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  March  1,  1945. 

That,  at  about  11 :00  a.m.  on  September  16,  1946, 
I  drove  to  the  Lihue  Mill  to  inspect  my  department 
and  to  shut  off  the  crystallizers. 

I  drove  to  the  main  mill  yard  entrance  and  found 
the  private  roadway  leading  to  the  mill  yard  blocked 
by  about  fifteen  pickets.  As  I  approached,  the  i)ick- 
ets  formed  a  line,  shoulder  to  shoulder  across  the 
road  and  barred  my  way.  I  w^as  stopped  and  could 
not  enter  the  mill.  I  asked  Karemoto,  one  of  the 
pickets,  if  I  could  enter  the  mill.  He  stated  that  I 
could  not  go  through. 

I  backed  away  and  proceeded  to  drive  to  the  ware- 
house entrance  to  the  mill  yard  and  was  again 
stopped  by  about  ten  pickets  who  formed  a  line 
across  the  road  entrance. 

I  next  drove  to  the  side  entrance  to  the  mill  yard 
and  as  I  approached  found  a  wire  strung  across  the 
roadway  with  benches  placed  under  the  wire  which 
formed  a  road  block.  The  same  Karemoto  referred 
to  above  had  rushed  from  the  main  entrance  [125] 
to  the  side  entrance  and  assisted  the  other  pickets 
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in  blocking  the  road  so  that  I  could  not  enter  the 
mill  yard  or  proceed  to  the  mill. 
Further  affiant  sayeth  not. 

/s/  COURTLAND  E.  ASHTON. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.    [126] 

PETITIONER'S  EXHIBIT  No.  12 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

Coimty  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  William  A.  H.  Buddingh,  being  first  duly  swoitl 
do  depose  and  say  as  follows : 

That  I  am  employed  as  Chief  Engineer  of  The 
Lihue  Plantation  Compan}^,  Limited,  having  been 
employed  by  said  company  since  April  1,  1945. 

That  on  September  16,  1946  at  about  11:00  a.m., 
I  drove  my  car  to  the  south  gate  of  the  Lihue  Mill 
with  the  intention  of  entering  the  mill  to  perfoirmi 
my  duties  required  by  my  job.  1  left  the  govern- 
ment road  and  entered  the  mill  premises  and  was 
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stopped  by  a  solid  line  of  between  fifteen  to  twenty 
pickets.  This  line  of  pickets  extended  across  the 
road  way  and  they  prevented  me  from  entering  the 
mill. 

I  then  proceeded  to  what  is  known  as  the  ware- 
house or  back  entrance  to  the  mill  and  fomid  upon 
my  arrival  that  this  entrance  to  the  mill  yard  was 
also  blocked  by  approximately  ten  pickets.  They 
refused  to  allow  me  to  enter. 

I  then  drove  to  the  north  entrance  to  the  mill 
yard  and  there  also  was  stopped  l)y  a  road  block 
made  up  of  wire  strung  across  the  roadway  with 
wooden  benches  placed  under  the  wire  and  was  told 
by  about  ten  pickets  that  I  could  not  enter  the  mill. 

I  firmly  believe  that  if  I  had  attempted  to  cross 
the  picket  lines  [127]  that  violence  would  have 
occurred. 

Further  affiant  sayeth  not. 

/s/  WM.  A.  H.  BUDDINGH. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  Juue  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  time 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.    [128] 
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PETITIONER'S  EXHIBIT  No.  13 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii— ss. 

I,  Ronald  G.  Watt,  being  first  duly  sworn  do  de- 
pose and  say  as  follows: 

That  I  am  employed  as  Factory  Superintendent, 
of  The  Lihue  Plantation  Company  Limited,  having 
been  employed  by  said  company  since  January  15, 
1944. 

That,  on  September  16,  1946  at  11 :00  a.m.,  I  fol- 
lowed Mr.  Wm.  A.  H.  Buddingh  and  Mr.  Courtland 
E.  Ashton  to  the  main  (south)  entrance  to  the  Lihue 
Mill. 

Both  Mr.  Buddingh  and  Mr.  Ashton  who  were 
driving  separate  cars  directly  in  front  of  me,  were 
stopped  as  they  entered  the  private  roadway  to  the 
mill  by  a  line  of  about  twenty  pickets  who  barred 
entrance  to  the  mill  yard.  A  person  by  the  name 
of  Karimoto,  a  sugar  loader  at  the  mill,  was  head- 
ing up  the  picket  line. 

When  it  was  apparent  we  could  not  enter,  Bud- 
dingh, Ashton  and  myself  drove  our  separate  cars 
to  the  warehouse  entrance  of  the  mill  yard  where 
we  were  again  stopped  by  a  line  of  pickets  of  about 
ten  in  number.  After  being  i*efused  entrance  to  the 
mill  yard  by  the  pickets,  I  returned  to  the  main 
plantation  office. 
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To  maintain  nay  responsibilities  and  duties  as 
Factory  Superintendent  it  is  imperative  that  I  have 
access  to  the  factory  at  all  times. 

At  this  time  and  since  the  morning  of  September 
14,  1946  there  have  been  no  authorized  persons  on 
duty  in  the  factory.  There  is  at  all  times  a  [129] 
potential  fire  hazard  because  of  bagasse  storage  in 
the  fireroom.  This  material  is  subject  to  self  igni- 
tion through  spontaneous  combustion. 

There  is  considerable  low  grade  massecuite  stored 
in  the  crystallizers  which  are  located  in  the  mill  and 
it  is  essential  that  this  equipment  be  in  operation  as 
continuously  as  the  electric  power  system  allows, 
that  is,  they  must  be  in  operation  during  the  off 
peak  hours. 

Due  to  the  mass  picketing  of  the  mill  yard  it  is 
impossible  for  supervisory  employees  to  enter  the 
mill  and  perform  their  essential  duties. 

Further  affiant  sayeth  not. 

/s/  RONALD  G.  WATT. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]        /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.  [130] 
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PETITIONER'S  EXHIBIT  No.  14 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  John  S.  Carvalho,  being  first  duly  sworn  do 
depose  and  say  as  follows: 

That  I  am  employed  as  Assistant  Shop  Superin- 
tendent, of  The  Lihue  Plantation  Company,  Lim- 
ited, having  been  employed  by  said  company  since 

4  /s/  H.  C.  W. 
192^. 

That  on  Monday,  September  9th,  1946,  at  about 

ten  minutes  to  six  o'clock,  a.m.,  I  came  out  of  my 

house  which  is  a  plantation  house  located  at  the 

Hanamaulu  Shop  Camp,  and  there  was  a  gang  of 

about  50  to  60  men  outside.    In  my  yard,   facing 

me,  was  a  sign  ^'Down  With  Traitors."    I  passed 

the  sign,  went  up  to  the  leading  man  which  was 

Daniel  Ferriera,  an  employee  of  the  company,  and 

asked  him  if  he  was  an  American.   He  said  he  was 

trying  to  be  one.  I  told  him  that  I  am  an  American 

and  I  made  two  steps  forward  toward  the  shop,  and 

then  turned  back  to  him  and  told  him  that  I  have 

a  baby  five  months  old  and  it  was  sleeping  right 

now,  and  that  I  did  not  like  to  have  any  noise  made, 

and  in  return  he  told  me  that  they  would  not  bother 

the  baby;  then  I  started  for  the  shop — he  ordered 

his  men  to  follow  me.   I  walked  about  25  feet  and 

he  threatened  me  with  these  words  that  ^^I  dared 

to  do  any  work  in  the  shop,"  then  I  went  into  the 

shop  they  all  followed  and  he  was  right  in  back  of 
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me  and  as  T  got  into  the  office  door  he  called  me 
''scab/'  They  stood  there  at  the  shop  for  about  20 
minutes  making  a  racket,  then  lie  turned  around  and 
ordered  his  men  to  my  house.  He  also  ordered  a 
few  boys  to  go  and  get  guitars  and  a  banjo  and  they 
played  music  and  made  a  lot  of  noise  purposely  to 
bother  the  baby  after  I  had  asked  him  not  to  inter- 
fere with  the  baby,  and  he  promised  me  that  he 
would  not.   [131] 

That  while  I  was  in  the  shop  I  began  to  worry 
about  the  baby  so  I  called  the  police.  In  about  eight 
minutes  they  were  up  at  the  house  and  the  racket 
was  still  going  on,  they  were  there  and  they  did  not 
stop  the  racket.  Mr.  Burns  called  at  the  shop  and 
Antone  told  Mr.  Burns  about  the  racket.  In  about 
ten  minutes  Mr.  Burns  was  there  to  hear  the  racket. 
Then  Antone  called  Father  Maurice  and  told  him 
what  was  going  on  at  my  place  and  he  came  up  to 
the  house,  spoke  to  the  boys  for  about  five  minutes 
and  tui'ned  and  came  to  the  shop  and  spoke  to  me 
and  Antone  and  he  asked  us  a  few  questions.  That 
is,  if  we  were  doing  any  work  that  is  belongmg  to 
another  man.  I  replied  that  the  only  work  I  was 
doing  was  that  belonging  to  management.  He  left 
us  and  went  back  to  the  crowd  and  asked  them  if 
they  were  Americans — the  way  they  were  doing 
things  was  not  democracy.  After  he  spoke  to  them 
(the  gang)  to  leave  the  place  and  stop  making  the 
noise  because  of  the  baby,  they  all  left  the  place,  but 
before  they  left  my  place  they  told  the  wife  that 
they  were  coming  back. 

That  the  only  reason  I  know  that  1  was  picked  on 
was  because  I  showed  the  truck  operator  how  to  use 
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the  hose  nozzle  and  faucet  on  the  kerosene  tank 
mounted  on  the  truck.  The  kerosene  to  be  delivered 
to  the  employees  for  fuel. 

That  the  above  is  my  statement  of  what  happened 
at  my  place  on  September  9th,  1946. 

That  on  Wednesday  morning,  September  11th, 
1946,  at  about  6:30  a.m.  to  7:00  a.m.,  a  gang  again 
picketed  me  at  the  Blacksmith  Shop  where  I  had 
gone  to  work.  This  gang  was  about  thirty  men.  This 
gang  stayed  around  about  four  hours  then  left. 

That  on  Friday,  Sejotember  13th,  1946,  at  about 
8:00  a.m.,  some  picketers,  about  fifteen  in  number, 
again  appeared  at  the  Blacksmith  Shop,  and  were 
still  there  when  I  left  about  8 :30  a.m.  When  I  came 
back  to  the  shop  at  2 :00  p.m.,  [132]  they  were  still 
there,  and  also  when  I  left  about  2 :30  p.m. 

Further  affiant  sayeth  not. 

/s/  JOHN  S    CARVALHO. 

Line  8  Page  1  Shld  be  ^^1924"  Changed  prior  to 
acknowledgment. 

/s/  H.  C.  W. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1948. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Teiritory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.   [133] 
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PETITIONER'S  EXHIBIT  No.  15 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Mary  Soares,  having  first  been  duly  sworn,  do 
depose  and  say  as  follows: 

That  I  am  the  wife  of  Antone  Soares,  regular 
Welder's  foreman,  at  The  Lihue  Plantation  Com- 
pany mill.  My  husband  has  been  an  employee  of 
the  Company  since  1931. 

That  about  8:00  a.m.  on  Thursday,  September  12, 
1946,  while  my  husband  was  at  work  and  I  was  at 
home  with  my  two  children,  aged  five  years,  and  one 
year,  about  twenty  to  twenty-five  men  came  to  the 
front  of  the  house  and  gradually  came  around  to 
the  back,  on  the  back  road.  Our  house  is  a  planta- 
tion house  located  in  the  new  camp  in  Lihue.  All 
roads  around  the  house  are  plantation  roads. 

That  these  men  shouted  '*Is  this  the  scab's 
house?"  and  others  would  answer  *'Yes,  this  is  the 
scab's  house;  a  scab  lives  here."  Then  I  came  out 
and  they  said  ^^This  is  Mrs.  Scab."  When  I  emptied 
the  waste  basket  in  the  barrel  alongside  the  road, 
one  of  the  men  came  up  to  me  and  said  ^'To  think 
you  live  in  a  scab's  house;  if  I  were  you  I  would 
run  away,"  Another  said,  ^'I  would  kill  myself." 
My  little  girl  was  playing  in  the  yard  and  the  men 
kept  calling  to  her,  ^'Your  daddy  is  a  scab."   Then 
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one  of  the  men  came  up  on  tlie  road  in  front  and 
shouted,  ^^Yes,  call  him  a  scab/'  and  then  used  pro- 
fane words.  I  know  this  man  by  his  appearance 
and  his  name  is  George  Masaki,  an  employee  of  the 
company. 

That  about  9:00  a.m.  to  9:30  a.m.  my  husband 
came  home  because,  as  he  told  me,  he  was  worried 
about  what  was  happening. 

That  about  the  same  number  of  men  stayed 
around  all  day.  My  little  girl  was  quite  shaken  up 
by  the  noise  and  the  yelling. 

Further  affiant  sayeth  not. 

/s/  MARY  SCARES. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit   Territory   of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.   [135] 
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PETITIONER'S  EXHIBIT  No.  16 
In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Georgina  Rosa,  having  been  first  duly  sworn, 
do  depose  and  say  as  follows: 

That  I  am  the  wife  of  John  F.  Rosa,  Mill  Engi- 
neer at  The  Lihue  Plantation  Company,  Limited, 
having  worked  for  the  company  for  over  fifteen 
years. 

That  on  Wednesday,  September  11,  1946,  at  about 
3 :00  p.m.,  while  my  husband  was  at  work  and  I  was 
at  home  with  my  youngest  child,  aged  two  years,  and 
my  aunt  who  is  visiting  me,  about  one  hundred  and 
fifty  men  congregated  around  the  front  and  back 
of  my  home,  milling  around  and  shouting.  They 
would  shout,  *^Why  do  you  live  in  the  same  house 
with  a  scab?''  ^^Have  you  no  shame?"  They  told 
me  ''Stay  in  the  house  and  don't  come  outside, 
you  scab." 

That  their  manner,  shouting  and  their  numbers, 
frightened  me  and  my  aunt  and  my  child  was  also 
very  frightened  and  afraid  to  go  into  the  yard. 

That  every  time  I  came  out  on  the  porch,  some  of 
the  men  would  proceed  to  relieve  themselves  delib- 
erately so  that  I  might  see  them,  while  others  would 
shout  and  point  to  the  men  relieving  themselves. 

I  turned  up  the  radio  full  blast  so  we  would  not 
be  able  to  hear  them,  but  even  this  did  not  drown 
out  their  shouting. 
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When  my  children  came  back  from  school,  one 
boy,  aged  seven,  and  two  girls,  aged  twelve  and 
fifteen,  the  men  would  not  move  and  my  children 
had  difficulty  to  open  the  gate  to  get  in  the  yard. 
They  were  called  scabs  by  the  mob.  They  told  my 
boy  to  tell  my  husband  he  was  a  scab. 

About  3:30  p.m.  one  of  the  men  threw  a  paper 
into  our  yard  and  I  called  the  police  and  one  police- 
man came  down  and  picked  up  the  paper,  talked  to 
the  men — but  I  did  not  hear  what  he  said.  He  did 
not  disperse  the  strikers  picketing  our  house.  After 
he  left  the  strikers  shouted  louder  at  me  and  using 
profane  language. 

Soon  after  this  my  husband  came  home.  The  men 
stayed  around  until  about  4:00  p.m.  They  threat- 
ened to  come  back  when  they  left. 

Further  affiant  sayeth  not. 

/s/  GEORGINA  ROSA. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires,  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth  Judicial  Circuit,  Terri- 
tory of  Hawaii. 

[Endorsed] :     Filed  Sept.  17,  1946.  [137] 
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PETITIONER'S  EXHIBIT  No.  17 

In  the  Cireuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

We,  Mr.  and  Mrs.  Antone  Camara,  husband  and 
wife,  being  first  duly  sworn,  do  depose  and  say  as 
follows : 

That  the  undersigned  is  employed  as  mill  shift 
engineer,  of  The  Lihue  Plantation  Company,  Lim- 
ited, having  been  employed  by  said  company  since 
1933. 

That  the  undersigned,  Mrs.  Antone  Camara,  is 
the  wife  of  Antone  Camara,  an  employee  of  The 
Lihue  Plantation  Company,  Limited. 

That  we  live  in  a  plantation  owned  house  located 
in  Lihue  on  the  main  highway  near  the  Lihue  The- 
atre. We  have  two  children  2%  and  7  years  of  age. 

That  our  house  was  picketed  on  September  10th 
and  11th,  1946,  from  7:30  a.m.,  until  about  4  p.m., 
each  day.  There  were  about  80  men  in  front  of  our 
house  on  the  sidewalk,  on  our  stone  wall,  and  about 
30  men  on  plantation  road  which  is  about  30  feet 
from  the  back  of  our  house. 

That  I,  Mrs.  Camara,  in  doing  my  housework 
went  in  and  out  of  the  house,  the  pickets  shouted 
each  time  ^4ook  at  the  scab's  wife,"  ** don't  your 
conscience  bother  you?",  and  made  other  cat-calls. 

That  I,  Mr.  Camara,  went  to  work  at  6:00  p.m., 
and  returned  at  about  6  a.m.  and  saw  the  pickets 
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as  described  above.  Pickets  called  out  to  me  and 
one  said  ^^come  on  you  scab,  why  don't  you  join 
us.  Do  you  think  by  not  joining  us  Mr.  Burns  will 
give  you  a  fat  raised"  Also,  ''don't  forget  Tony, 
when  this  is  over  you  will  be  thrown  out."  And 
''don't  you  know  you  are  taking  the  work  of  us 
men  here." 

That  they  also  put  a  sign  on  my  front  gate  which 
read  "Occupant  of  This  House  is  a  Scab — Down 
With  Scabs." 

Further  affiants  sayeth  not. 

/s/  MR.  ANTONE  CAMARA, 
/s/  MRS.  ANTONE  CAMARA, 

Subscribed  and  sworn  to  before  me,  this  15th  day 
I     of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth  Judicial  Circuit,  Terri- 
tory of  Hawaii. 

[Endorsed] :     Filed  Sept.  17,  1946.  [139] 
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PETITIONER'S  EXHIBIT  No.  18 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Charles  J.  Pern,  being  first  duly  sworn,  do 
depose  and  say  as  follows: 

That  I  am  a  resident  of  the  County  of  Kauai, 
Territory  of  Hawaii, 

That  on  Saturday,  September  14,  1946,  at  about 
8:00  a.m.,  I  went  down  to  The  Lihue  Plantation 
Company  mill  and  there  witnessed  the  large  num- 
bers of  persons  congregated  at  the  mill  entrances. 
I  estimated  there  were  over  two  hundred  persons, 
milling  around  in  the  main  driveway  and  surround- 
ing Hale  Cheatham's  pickup  truck.  Hale  Cheatham 
being  known  to  me  as  the  Electrical  Superintendent 
of  The  Lihue  Plantation  Company,  Limited,  that 
there  was  also  a  large  group  of  strikers  on  the 
bank  at  the  edge  of  the  driveway ; 

I  saw  the  Chief  of  Police  conferring  with  a  group 
composed  of  Yoshikazu  Morimoto,  Taku  Akama, 
William  Paia,  George  Masaki,  Jerry  Matsuyama, 
all  known  to  me  personally  as  active  union  members 
of  The  International  Longshoremen's  and  Ware- 
housemen's Union,  and  there  were  other  persons 
present  unknown  to  me. 

The  Chief  of  Police  was  explaining  to  the  union 
representatives  mentioned  above,  that  the  strikers 
and  the  union  men  by  keeping  people  from  going 
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in  and  out  of  the  mill  were  doing  what  they  had 
been  told  not  to  do  at  some  previous  time  in  a  con- 
ference with  the  County  Attorney.  He,  the  Chief 
of  Police,  asked  them  to  break  it  up  and  clear  the 
road.  [140] 

Yoshikazu  Morimoto  stated  that  he  would  first 
have  to  make  a  phone  call.  The  Chief  of  Police 
indicated  to  me  that  Morimoto  was  referring  to  a 
phone  call  to  Honolulu. 

The  milling  around  and  booing  continued.  Mori- 
moto returned  after  approximately  fifteen  to  twenty 
minutes  and  again  conferred  with  the  union  group. 
They  then  began  mobilizing  the  picketers,  assigning 
so-called  union  police  and  lining  up  the  strikers, 
to  get  them  into  a  compact  mass  across  the  mill 
driveways. 

At  this  time,  Mr.  Caleb  Burns,  The  Lihue  Plan- 
tation Co.,  Ltd.,  Manager,  informed  the  Chief  of 
Police,  in  my  presence,  that  he  was  sending  his  su- 
pervisory employees  home  to  avoid  any  trouble,  and 
that  when  the  police  were  ready  to  open  it  up,  then 
he,  Mr.  Burns,  would  send  his  men  back. 

While  the  supervisors  left,  amidst  much  shouting 
and  booing. 

I  saw  Yoshikazu  Morimoto,  and  asked  him — '^Is 
this  the  result  of  your  Honolulu  phone  call?  Your 
instructions  are  to  hold  the  line?"  Morimoto  re- 
plied ^'Yes,  we  are  going  to  hold  the  line." 
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Soon  thereafter,  I  left  to  telephone.  At  that  time 
the  massing  of  the  men  was  still  continuing. 

Further  affiant  sayeth  not. 

/s/  CHARLES   J.   FERN. 

Subscribed  and  sworn  to  before  me,  this  16th 
day  of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth  Judicial  Circuit,  Terri- 
tory of  Hawaii. 

[Endorsed] :     Filed  Sept.  17,  1946.  [141] 

PETITIONER'S  EXHIBIT  No.  19 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territoiy  of  Hawaii — ss. 

I,  C.  E.  S.  Burns,  having  been  first  duly  sworn, 
do  depose  and  say  as  follows: 

That  I  am  employed  as  General  Manger  of  The 
Lihue  Plantation  Company,  Limited,  having  been 
employed  by  said  company  since  August  1,  1933. 
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That  on  Saturday  morning,  September  14tli,  1946, 
Mr.  K.  B.  Tester  called  me  by  phone,  about  7:00 
a.m.,  and  advised  me  that  there  were  approximately 
500  strikers  gathered  around  the  entrances  of  our 
factory,  and  that  they  had  refused  to  permit  any 
of  our  factory  workers  to  enter  the  factory.  These 
employees  were  of  the  supervisory  force.  He  fur- 
ther stated  that  he  had  called  the  Chief  of  Police, 
E.  Crowell,  and  that  he  was  present  but  had  not  yet 
opened  up  an  entrance  for  our  employees  through 
the  large  group  of  strikers.  I  arrived  on  the  scene 
about  ten  minutes  later,  and  entered  the  factory 
grounds  by  the  back  entrance,  which  was  the  short- 
est way  for  me  to  go,  and  drove  slowly  through  the 
crowd  of  strikers,  and  got  out  of  my  car  and  asked 
Chief  Crowell  what  he  was  going  to  do.  He  told  me 
to  ^^wait."  A  few  minutes  later  I  again  approached 
Chief  Crowell  and  again  he  said  for  me  to  ^^wait"; 
I  did  this  several  times.  He  in  the  meantime  was  in 
a  huddle  talking  to  the  leaders  of  the  union. 

Thinking  that  it  might  be  a  good  thing  to  have 
Mr.  C.  A.  Rice,  Chairman  of  the  Police  Commis- 
sion, see  this  gathering,  and  further  that  undoubt- 
edly he  could  give  Chief  Crowell  verbal  advice,  I 
attempted  to  contact  Mr.  Rice  over  the  phone  but 
was  unable  to  locate  him.  I  then  approached  the 
Chief  and  advised  him  that  I  had  been  trying  to  get 
Mr.  Rice  by  phone,  but  was  unable  to  do  so,  and 
recommended  that  it  [142]  might  be  well  for  him 
to  dispatch  an  officer  to  bring  Mr.  Rice  so  that  he 
might  have  Mr.  Rice's  advice.    I  believe  that  Chief 
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Crowell  dispatched  an  officer  for  this  purpose.  I 
then  went  to  my  office  to  phone  to  Honohihi  and 
was  notified  by  Mr.  Paul  H.  Townsley,  Office  Mana- 
ger, that  Mr.  Rice  had  just  called  at  the  Post  Office 
and  was  undoubtedly  at  home.  I  called  him  and 
advised  him  of  the  situation  and  he  immediately 
went  down  to  see  the  Chief  of  Police.  At  this  same 
time  I  advised  Mr.  A.  McKeever,  who  is  a  member 
of  the  Police  Commission,  and  he  later  went  to  the 
factory  entrance  and  spoke  to  Chief  Crowell. 

I  believe  that  it  was  after  Mr.  C.  A.  Rice  had 
talked  to  Chief  Crowell  that  I  again  approached 
the  Chief  and  in  the  presence  of  Mr.  K.  B.  Tester, 
asked  him  again  to  open  up  the  road  so  that  our 
employees  might  enter  the  factory.  He  again  told 
me  to  ^Svait."  A  little  later  he  approached  me 
for  the  first  time  and  in  the  presence  of  Mr.  K. 
Tester,  and  Mr.  R.  Smith,  advised  me  that  the  union 
officials  were  willing  to  permit  the  Manager,  Assist- 
ant Manager,  Mr.  T.  Watt  and  possibly  Mr.  R. 
Smith,  to  enter  the  factory,  and  asked  whether  that 
was  satisfactory.  I  told  the  Chief  that  we  were 
asking  for  the  road  to  be  opened  so  that  anyone 
who  had  business  in  the  factory  could  enter.  I  again 
told  the  Chief  of  Police  that  we  wished  the  law 
to  be  enforced,  and  the  road  to  be  opened.  He 
stated  that  if  that  were  attempted  there  would  be 
bloodshed,  and  my  reply  to  that  was  that  while  we 
did  not  want  bloodshed,  that  if  he  felt  there  would 
be  I  would  recommend  that  he  get  a  sufficient  force 
of  policemen  on  the  scene  so  that  this  could  not 
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occur.  Following  this  I  told  our  employees,  who 
had  been  standing  around  since  early  moiTiing,  that 
they  should  go  home  and  get  their  breakfast.  Some 
of  the  boys  had  already  had  breakfast,  but  most 
of  them  left  the  scene.  I  also  left  for  my  home,  but 
on  thinking  the  situation  over,  when  I  was  half  way 
home  I  decided  that  it  would  be  a  wiser  move  to 
send  all  of  our  employees,  who  had  gathered  at  the 
mill  entrances,  home  and  have  them  remain  there 
until  the  road  [143]  entrances  were  legally  opened. 
I  returned  and  advised  Chief  of  Police  Crowell,  in 
the  presence  of  Mr.  Charles  Pern,  I  believe,  of 
what  I  intended  to  do,  stating  that  the  purpose  of 
so  doing  was  to  reduce  the  chance  of  violence — he 
approved  of  this  action.  I  immediately  spoke  to 
Watt  and  the  other  men  who  were  there  and  ad- 
vised them  to  go  home  and  remain  away  from  the 
factory  until  the  entrances  were  opened. 

At  approximately  12:45  p.m.,  on  Saturday  after- 
noon, September  14th,  1946,  I  drove  by  the  main 
entrance  to  the  factory  and  did  not  see  many  men 
in  the  picket  line,  and  for  that  reason  I  backed 
up  to  the  entrance  where  the  policeman  was  on  duty 
and  asked  him  if  the  road  had  been  officially  opened. 
He  stated  that  he  did  not  know;  but  while  I  was 
backing  up,  and  while  I  w^as  talking  to  the  police- 
man, a  large  group  of  men  came  out  from  under 
the  trees  and  solidly  blocked  the  entrances  making  it 
very  evident  that  they  were  still  refusing  to  let 
any  of  our  employees  enter  the  factory. 

Later  on  in  the  afternoon  Mr.  Smith  and  I  were 
advised  that   the  strikers   had   barricaded   all   en- 
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trances  to  the  factory.  We  went  down  to  inspect 
it  and  found  this  to  be  true — they  had  strung  string 
and  wire  across  all  entrances  and  some  pickets  were 
still  there. 

This  morning,  Monday,  September  16th,  1946,  at 
approximately  7:45  a.m.,  I  drove  down  to  the  main 
entrance  of  the  factory  and  saw  that  they  were  still 
maintaining  their  strong  picket  line.  I  stopped  there 
and  asked  Policeman  Joe  Carvalho  whether  the 
entrance  was  open  and  he  replied  that  they  were  still 
picketing  the  factory — which  was  very  evident. 

Further  affiant  sayeth  not. 

/s/  C.  E.  S.  BURNS. 

'  Subscribed  and  sworn  to  before  me  this  16th 
day  of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 
'  My  Commission  Expires  June  30,  1949. 

•    I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 
:    [Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth  Circuit,  Territory  of 
Hawaii. 

[Endorsed]:     Filed  Sept.  17,  1946.  [145] 


vs.  Philip  L.  Bice,  et  al.  147 

PETITIONER'S  EXHIBIT  NO.  20 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  John  Travasso,  being  first  duly  sworn,  do  de- 
pose and  say  as  follows: 

That  I  am  employed  as  camp  policeman  of  The 
Lihue  Plantation  Company,  Limited,  having  been 
employed  since  1926. 

That  on  September  14,  1946,  I  was  the  first  man 
to  get  to  the  garage  which  is  my  station  at  the  mill 
every  morning;  I  arrived  about  4:30  a.m.  Then, 
after  I  was  there  a  little  while,  Mr.  Buddingh,  Tony 
Camara  and  Norbert  Penna  came  to  the  station  and 
we  were  all  together.  Then  James  Langley  joined 
us,  and  after  this,  Mr.  Tester.  When  I  first  arrived, 
no  one  else  was  around.  I  am  not  quite  sure,  but 
I  think  it  was  about  5:00  or  4:45  a.m.  when  they 
started  to  picket  the  place.  When  they  started  to 
make  this  revolution,  that  is  when  Mr.  Tester  was 
about  to  start  for  Hanamaulu;  they  piled  around 
his  car.  Then  he  stopped  his  car.  Then  Mr.  Bud- 
dingh and  the  two  other  boys  started  to  go  into  the 
mill.  Then  the  crowd  started  to  push,  push,  push 
and  the  three  got  only  as  far  as  the  warehouse. 
Then  came  Mr.  Watt  and  they  didn't  let  him  go 
in  and  piled  up  around  his  car  and  started  to  call 
him  ^^scab,"  and  ^^a  dog  with  two  legs,"  and  *'a 
dog  is  a  scab  with  two  legs."    He  stopped  his  car 
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and  didn't  make  any  move — only  Mr.  Langley  and 
myself  were  left  at  the  station — and  they  said: 
^'You  are  the  last  ones  now — we  are  going  to  get 
you'' — and  to  Mr.  Langley  they  said,  ^^You  are  the 
last  ones  we  will  get  today — you  cannot  go  hana- 
wai  today.''  So  Mr.  Langley  told  me,  '^You  had 
better  go  [146]  home,  John."  So  I  thought  to  my- 
self, '*No  sense  in  staying  here,  because  no  one  is 
going  to  get  in  the  mill,"  so  I  went  to  my  car  and 
they  asked  me  if  I  w^as  going  to  hana-wai,  too — so 
I  told  them  ^^I  am  not  a  Hana-wai  luna,  I  am  only 
a  Camp  Policeman,  I  don't  bother  with  hana-wai," 
and  they  told  me,  ^'Alight  then,  keep  a-going."  They 
called  all  kinds  of  names  and  lots  of  things  I  don't 
remember,  but  they  were  very  noisy,  in  fact,  ter- 
rific, and  made  so  much  noise  we  could  not  under- 
stand what  was  going  on.    I  left  about  6:15  a.m. 

Further  affiant  sayeth  not. 

/s/  JOHN  TRAVASSO. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,   Territory  of 
Hawaii. 

[Endorsed] :     Filed  Sept.  17,  1946.  [147] 
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PETITIONER'S  EXHIBIT  No.  21 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Prank  Barretto,  being  first  duly  sworn  do  de- 
pose and  say  as  follows: 

That  I  am  employed  as  Mill  Shift  Engineer,  of 
The  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  1907. 

That  on  September  14th,  1946,  I  reported  for 
work  at  the  mill  about  6:15  a.m.  When  I  arrived 
in  my  car  the  approach  to  the  mill  yard  was  blocked 
by  300  to  350  union  pickets.  The  pickets  blocked 
the  mill  road  entrance  and  stood  in  a  mass  about 
10  feet  deep.  Pickets  were  shouting  and  calling 
names — some  of  which  were  ''scabs — traitors." 
Messrs.  H.  Buddingh,  R.  Watt,  H.  Cheatham,  K. 
Tester  and  A.  Camara  were  present.  I  parked  my 
car  behind  the  other  supervisor's  cars  which  had 
been  stopped.  When  I  got  out  of  my  car  the  pick- 
ets started  booing  and  calling  again.  They  shouted 
''down  with  the  scabs,"  etc.  Two  police  officers 
were  there  when  I  arrived  and  Chief  Crowell  and 
another  policeman  arrived  later.  Chief  Crowell 
talked  to  the  pickets,  but  I  did  not  hear  what  he 
said.  While  I  was  there  the  police  did  not  attempt 
to  open  the  picket  lines.  I  stayed  until  about  9:30 
a.m.,  when  Mr.  E.  Watt  told  us  to  go  home. 


150  Constancio  R.  Alesna,  et  ah, 

That  during  the  entire  time  I  was-  there  the 
pickets  were  massed  in  a  group  and  I  believe,  be- 
cause of  their  temper  and  anger  together  with  their 
actions,  that  no  one  could  have  crossed  the  picket 
lines.  In  the  picket  group  I  recognized  Ben  lida, 
Jr.,  Frank  Gonsalves,  Alex  Carreira,  and  many 
others.  [148] 

Further  afiSant  sayeth  not. 
:  >     .  /s/  FRANK  BARRETTO. 

Subscribed  and  sworn  to  before  me  this  15th 
day  of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court   Fifth  Circuit,   Territory  of 
Hawaii. 

[Endorsed] :     FUed  Sept.  17,  1946.  [149] 
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PETITIONER'S  EXHIBIT  No.  22 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  Ira  W.  New^ton,  having  been  first  duly  sworn, 
do  depose  and  say  as  follows : 

That  I  am  employed  as  Assistant  Mill  Engineer 
of  The  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  1934.         :'■ 

I  arrived  for  work  at  the  entrance  of  the  ;  njiill 
yard  at  about  6:15  a.m.  on  September  14,  1946..  J 
drove  into  the  main  mill  entrance  in  my  car,  but 
was  unable  to  enter  the  mill  yard  because  the  road- 
way was  blocked  by  pickets.  I  would  say  thejre 
were  between  350  and  500  of  them.  These  pickets 
were  4  to  7  deep  in  lines  and  were  shouting  .as  I 
approached.  I  got  out  of  my  car  which  was  stopped 
about  15  feet  from  picket  lines.  Mr.  Buddingh, 
Mr.  Watt,  Mr.  Cheatham,  Mr.  Tester,  Mr.  Rosa 
and  some  other  foremen  were  present.  The  pickets 
shouted  to  me  when  I  got  out  of  the  car,  ^^Here 
comes  another  scab  foreman."  Charles  Morita,  one 
of  the  pickets,  said,  ^^ Newton,  you  are  a  scab!  Why 
don't  you  start  repairing  the  big  lathe"?"  The 
shouting  and  cat-calling  continued  from  the  pickets 
until  we  were  sent  home  at  9 :00  a.m.  by  Tom  Watt. 
These  pickets  were  on  the  plantation  property  from 
the  time  I  arrived  until  I  left  at  about  9 :00  a.m. 


152  Co7istancio  E.  Alesna,  et  al., 

To  the  best  of  my  knowledge,  it  would  have  been 
impossible  to  have  [150]  passed  through  the  picket 
lines  and  enter  the  mill  yard. 

Further  affiant  sayeth  not. 

/s/  IRA  W.  NEWTON. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

I  [lereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit   Court,   Fifth   Circuit,   Territory   of 

Hawaii. 
'    [Endorsed] :  Filed  Sept.  17,  1946.  [151] 

PETITIONER'S  EXHIBIT  No.  23 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

County  of  Kauai, 
Territory  of  Hawaii — ss. 

I,  James  P.  Langley,  being  first  duly  sworn  do 
depose  and  say  as  follows: 

That  1  am  employed  as  Division  Overseer,  of 
The  Lihue  Plantation  Company,  Limited,  having 
been  employed  by  said  company  since  1931. 
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That  at  about  8:30  a.m.,  on  September  2,  1946, 
Mr.  Burns,  plantation  manager,  stopped  by  my 
house  and  reported  to  m^e  that  water  was  running  on 
the  road  below  Lihue  field  3 A,  I  went  up  and  investi- 
gated and  found  the  gates  meddled  with  and  water 
not  running  into  the  reservoir  properly  but  going  into 
Field  3A.  Water  was  all  over  the  road — I  adjusted 
the  gates  in  the  proper  order. 

On  September  3rd,  1946,  I  told  Joe  Amaral,  Sec- 
tion Overseer,  that  we  should  throw  the  overflow 
water  from  the  mill  in  one  of  the  big  cane  fields, 
Lihue  30A  and  Lihue  32B,  rather  than  waste  it. 
This  was  done  and  we  were  not  interferred  with 
in  doing  this  on  this  day. 

On  September  4th,  1946,  at  sometime  during  the 
morning,  Augustine  Lomingkit,  Irrigation  Fore- 
man, reported  to  me  down  by  Lihue  30 A  that  a  car 
bearing  four  or  five  men,  one  of  Japanese  ancestry, 
and  the  others  Filipino,  had  told  him  not  to  turn 
water  in  the  field.  Joe  Amaral,  Section  Overseer, 
also  reported  to  me  that  he  had  visitors  at  his  house 
the  previous  night  who  had  told  him  not  to  turn 
water  in  the  field.  Joe  Amaral  acted  accordingly 
and  he  himself  did  not  turn  any  more  water.  That 
same  afternoon  I  reported  these  water  activities  to 
Mr.  Burns,  Mr.  Tester,  and  Mr.  R.  Smith,  our 
Director  of  Industrial  Relations.  I  told  them  [152] 
at  that  time  that  water  from  the  reservoir  was  now 
being  thrown  into  Lihue  29.  :     n 

On  September  5th,  1946,  in  the  morning,  shortly 
after  6  a.m.,  I,  myself,  put  a  ditch  board  in  Lihue 
35-B,  because  the  reservoir  was  overflowing  and 
rather  than  have  the  water  wasted,  dumped  it  there. 
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Then  along  a])out  9:30  of  that  same  morning  H. 
Kagehiro,  Irrigation  Foreman,  reported  to  me  that 
the  board  had  been  taken  out  of  there.  Said  he 
had  seen  a  car  stop  there  whilf;  he  was  on  his  horse 
some  distance  away  but  did  not  recognize  the  parties 
and  did  not  actually  see  them  take  the  board  out. 
I  checked  it  myself  and  true  enough  the  board  was 
gone.  Reported  these  incidents  to  Mr.  Burns  and 
Mr.  K.  Tester,  late  in  the  afternoon  at  the  office. 
That  same  day  I  met  Gisao  Tateishi,  head  of  the 
East  Kauai  Water  Company,  a  part  of  the  planta- 
tion, along  the  Government  road  and  he  asked  me 
if  I  I'ealized  the  reservoir  at  Lihue  20  was  so  full 
of  water.  I  said  ^'yes."  He  said  it  would  be  better 
to  keep  it  down  in  the  event  there  was  a  storm,  I 
said  I  would  take  care  of  it. 

s  Through  Augustine  Lomingkit,  Irrigation  Fore- 
man, I  learned  that  Guillermo  Espiritu  had  been 
jat  Lihue  20  reservoir  for  three  days.  Espiritu  is 
a  regular  reservoir  tender,  but  now  on  strike.  I 
went  to  Joe  Amaral's  house  at  pau  hana  and  asked 
him  if  he  was  aware  of  this.  He  said  he  had  not 
reported  it  to  me  since  the  union  was  taking  the 
time  of  Espiritu  and  did  not  think  it  necessary.  I 
came  upon  this  Guillermo  Espiritu  at  about  3  p.m., 
at  the  reservoir  and  he  told  me  that  some  women 
•had  driven  by  and  asked  if  he  knew  that  water  w^as 
being  put  into  the  fields.  He  also  told  me  that  a 
union  man  from  the  mill  had  been  by  in  the  morning 
to  check  up  as  to  a  report  that  someone  was  throw- 
ing water  into  Lihue  35B. 
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On  September  6,  1946,  I  met  Mr.  K.  Tester  in  the 
afternoon  at  1 :30  p.m.,  and  together  vv^e  drove  down 
to  the  Lihne  20  reservoir  and  I  opened  up  the  res- 
ervoir and  put  on  a  lock,  then  we  drove  down  to 
Lihue  35B,  where  we  put  in  a  gate  there  and  waited 
along  the  garbage  road  for  about  two  hours  to  see 
if  any  one  would  come  [153]  along  and  disturb  the' 
gate.    No  one  came,  so  we  left  there  at  3 :30  p.m.    ' 

On  September  7th,  1946,  when  I  came  home-, 
shortly  after  7  a.m.,  for  breakfast,  after  I  got  into 
the  house,  I  savv^  in  the  front  of  my  house  approxi- 
mately 20  to  30  men  gathered  there.  After  a  bit 
I  went  out  into  the  yard  and  they  yelled  ^^Langley 
Scab,"  ^^Go  out  and  hanavmi,  go  to  the  fields,  conie 
out."  After  an  hour  or  so  at  home  I  drove  oil  Oilt, 
I  drove  down  to  the  office  and  reported  the  incident 
to  the  office.  ■'■•'"'■ 

Sometime  after  lunch,  about  1:30  p.m.,  I  drov^ 
out  of  the  yard  of  my  home  and  as  I  drove  down 
the  hill  noticed  immediately  a  car  following  me, 
with  John  Leonard  Costa,  a  Portuguese  boy  driving 
and  two  Filipinos  in  the  car,  all  employees  of  the 
company  and  now  on  strike ;  the  names  of  the  otlieri§ 
are  unknown.  I  turned  into  the  Post  Office,  went 
across  to  the  office  where  Bunt  Baldwin,  Hatia- 
maulu  Division  Overseer,  was  standing,  and  coii^ 
versed  with  him  ten  minutes  or  so.  When  I  drbve 
into  the  Post  Office  this  yellow  striped  car  turned 
into  the  Post  Office  on  the  right  side  and  stopped 
there.  I  said  to  Bunt  'Hhat  bunch  is  following' me." 
He  wanted  to  know  if  I  w^anted  to  accompany  hifti 
and  I  said  I  had  alreadv  called  Mr.  Donald  Seatom, 


156  Constancio  B.  Alesna,  et  ah, 

a  retired  plantation  office  worker,  that  I  would  pick 
him  up  so  tlien  I  went  across  to  the  Post  Office  to 
see  if  there  was  any  mail,  and  I  picked  up  a  news- 
paper and  came  back  to  my  car.  All  the  time  the 
yellow  car  remained  there.  Then  I  backed  up  and 
drove  out  onto  the  highway  and  finally  turned  in 
by  Seaton's  yard.  Mr.  Seaton  came  to  the  door  and 
I  said  ^'did  you  hear  the  news,"  ^^no,"  he  said — 
well,  I  said,  ''our  house  has  been  picketed,"  then  I 
went  into  his  house  and  stayed  and  conversed  for 
five  or  ten  miimtes.  In  the  meantime  I  kept  peering 
through  the  window  and  could  see  Costa's  car 
parked  beyond  a  nearby  garage.  Then  Mr.  Seaton 
and  I  drove  out  and  we  drove  on  up  to  my  home. 
The  yellow  car  followed  us  up  and  parked  in  front 
of  ray  place  while  we  were  in  there.  I  called  Keith 
Tester  about  2  p.m.,  and  arranged  to  meet  him  at 
the  office.  Then  I  drove  down  and  again  the  yellow 
car  followed — we  drove  into  the  back  of  the  office 
and  the  yellow  car  [154]  stayed  by  the  tennis  courts 
then  Mr.  Seaton  and  I  went  into  Mr.  Tester's  office 
where  I  related  my  story  of  being  followed  to  Mr. 
K.  Tester.  Then  we  left  and  later  turned  in  bv 
Lihue  18 — Keith  Tester  and  Donald  Seaton  were 
to  be  in  my  car  and  Mr.  Goodale  Moir,  of  American 
Factors,  Limited,  in  Honolulu,  was  to  follow  the 
yellow  car.  As  we  drove  down  past  Kress  &  Com- 
pany, the  yellow  car  kept  a  good  distance  behind 
us.  Then  we  turned  into  Lihue  18,  on  the  planta- 
tion road,  and  when  we  got  in  and  saw  that  the 
yellow  car  was  following  us,  Keith  Tester  said  to 
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stop  my  car  by  the  last  pole  before  hitting  the  rail- 
road crossing.  Costa's  car  had  already  stopped 
within  the  plantation  road  with  Mr.  Moir  behind 
him,  so  Mr.  Tester  told  me  to  back  up — which  I  did. 
He  said  you  stay  in  the  car  while  I  get  out  and 
question.  Seaton  stayed  with  me,  and  later  he  got 
out.  After  questioning  by  Mr.  Tester,  which  I  did 
not  hear,  Tester  went  back  to  phone  the  police. 
They  arrived:  Capt.  Fernandez  and  Ferreira. 
Keith  Tester  came  along  with  them.  Then  I  got 
out  of  my  car  and  walked  past  the  yellow  car  where 
the  two  Filipinos  and  Costa  were  sitting.  Then  we 
drove  ahead  to  give  Costa  a  chance  to  turn  around 
and  go  back  with  the  police.  We  did  not  hear 
what  was  done  about  this. 

Then  Tester  and  Seaton  with  me  drove  on  down 
tow'ard  Lihue  32B.  Tester  said  I  might  as  well  take 
the  gates  out  so  that  I  won't  be  bothered  tomorrow, 
going  out  into  the  fields,  being  Sunday.  I  took  the 
water  gate  out  of  32B  Lihue,  then  we  drove  to  Lihue 
35B  where  Keith  Tester  took  out  a  gate,  and  finally 
a  gate  was  taken  out  of  Lihue  29. 

All  of  the  above  indicates  to  me  that  any  effort 
on  my  part  or  on  the  part  of  any  other  person  to 
open  gates  or  otherwise  attempt  to  irrigate  would 
be  interfered  with  and  all  efforts  made  by  the  union 
and  the  strikers  to  prevent  such ;  that  any  attempts 
to  do  this  work  would  be  at  the  risk  of  further 
picketing  of  homes  including  my  own  and  those  of 
others  connected  with  such  work,  trailing  of  [155] 
employees,   with    possible    threats    and    annoyance. 
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Any  serious  effort  of  systematic  irrigation  would 
be  completely  prevented  by  the  union  and  the 
strikers,  in  my  estimation. 

Further  affiant  sayeth  not. 

/s/  JAMES  P.  LANGLEY. 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth  Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.,  17,  1946.  [156] 
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PETITIONER'S  EXHIBIT  No.  24 

Lihue,  Kauai 
January  14,  1946 

Lihue  Plantation  Co.,  Ltd. 

Lihue,  Kauai 

Gentlemen : 

Will  you  please  recognize  the  following  1946  offi- 
cers of  Local  149  Unit  1 : 

President,  Joseph  Nunes ;  1st  Vice-President, 
Daniel  P.  Rapozo;  2nd  Vice-President,  Fer- 
nando Fontanilla;  Recording  Secretary,  Tom 
Takemoto;  Financial  Secretary,  Sunao  Iwa- 
moto ;  Sergeant-at-Arms,  Peter  Contrades,  Dan- 
iel Ferreira,  Ignacio  Mercado ;  Trustees,  Santos 
Barbasa,  Shoichi  Iwasaki,  Charlie  Sasaki. 

Yours  very  truly, 

ILWU  LOCAL  149, 
/s/  Y.  MORIMOTO, 

Business  Agent. 
YM:k 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept.  17,  1946.    [157] 
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In  the  Circuit  Court  of  the  Fifth  Circuit 

Territory  of  Hawaii 

At  Chambers        In  Equity 

In  Open  Court,  Tuesday,  September  17,  1946 
Court  Convened  at  10 :10  A.M. 

Present:  Honorable  Philip  L.  Eice, 
Judge  Presiding; 

Kenichi  Umemoto,  Court  Reporter; 
John  Ilalaole,  Jr.,  Courtroom  Clerk. 

Equity  No.  120 
THE  LIHUE  PLANTATION  COMPANY, 
LIMITED,  Petitioner, 

vs. 
INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO), 
LOCAL  149  OF  THE  INTERNATIONAL 
LONGSHOREMEN'S  AND  WAREHOUSE- 
MEN'S UNION  (CIO),  UNIT  1,  LOCAL  149, 
OF  THE  INTERNATIONAL  LONGSHORE- 
MEN'S AND  WAREHOUSEMEN'S  UNION 
(CIO),  JOSEPH  NUNES,  DANIEL 
RAPOZO,  FERNANDO  FONTANILLA, 
THOMAS  TAKEMOTO,  SUNAO  IWA- 
MOTO,  WILLIAM  PAIA,  YOSHIKAZU 
MORIMOTO,  BENJAMIN  IIDA,  GEORGE 
MASAKI,  CHARLES  MORITA,  RONALD 
TOYOFUKU,  TAKU  AKAMA,  JOHN  DOE, 
et  al.,  Respondents. 

HEARING  ON  PETITION  FOR 
INJUNCTION 

Appearances : 

Ernest  C.  Moore,  Jr.,  Esq.,  of  Vitousek,  Pratt  & 
Winn,  attorneys  for  petitioner. 


vs.  Philip  L.  Rice,  et  al.  161 

Abraham  G.  Kaulukou,  County  Attorney,  County 
of  Kauai,  T.  H.,  amicus  curiae. 

As  the  walls  of  the  courtroom  of  this  court  were 
being  soundproofed  and  the  courtroom  therefore  not 
being  available,  the  hearing  on  the  petition  for  in- 
junction and  for  the  issuance  of  an  order  to  show 
cause  was  had  in  open  court  in  the  jury-room  of 
this  court. 

The  Court  stated  that  the  Court  had  advised  Mr. 
E.  Moore,  representing  Vitousek,  Pratt  &  Winn, 
attorneys  for  petitioner,  that  the  Court  desired  pre- 
liminary argument  on  the  law  of  the  case,  to  wit, 
the  question  of  jurisdiction  of  the  Court. 

The  Court  also  raised  the  question,  for  the  pur- 
pose of  argument,  of  whether  a  manager,  not  being 
an  officer  of  a  corporation,  might  legally  proceed  in 
such  matter  without  specific  authorization  by  the 
Board  of  Directors,  the  Court  having  noted  that  the 
petition  was  signed  by  C.  E.  S.  Burns,  manager  of 
the  Lihue  Plantation  Company,  Limited.  Mr.  Moore 
stated  that  they  assumed,  in  view^  of  the  urgency  of 
the  matter  coming  up,  and  the  fact  that  Mr.  Burns 
is  manager  on  this  island  and  the  main  offices  bemg 
in  Honolulu,  that  that  would  be  sufficient  for  the 
purpose,  but  that  if  the  Court  required  further 
authorization  he  could  obtain  that  immediately. 

The  Court  further  stated  that  there  is  no  allega- 
tion in  the  petition  that  the  Police  Department  of 
the  County  of  Kauai  was  imwilling  or  unable  to  act 
and,  in  the  light  of  decisions  of  the  United  States 
Supreme  and  Circuit  Courts,  the  Court  [158]  ques- 
tioned the  right  to  issue  an  injunction  where  there 
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is  a  labor  dispute  and  there  is  no  showing  that  the 
executive  department  of  the  govei-nment — in  this 
instance  the  police  department — is  unable  or  un- 
willing to  act.  The  Court  also  raised  the  question 
as  to  whether  our  Territorial  courts  are  courts  of 
the  United  States,  and  particularly  whether  a  cir- 
cuit judge  who  holds  his  commission  by  virtue  of 
appointment  by  the  President  of  the  United  States 
with  the  consent  of  the  Senate  of  the  United  States 
and  who  receives  his  salary  from  federal  funds,  is, 
when  acting  as  the  circuit  judge,  a  court  of  the 
United  States  within  the  meaning  and  intent  of  the 
Norris-LaGuardia  Act. 

The  Court  also  raised  the  question  as  to  whether 
the  National  Labor  Relations  Act  ousts  the  circuit 
courts  or  any  state  court  of  jurisdiction  in  matters 
which  arise  out  of  labor  relations  covered  by  the 
National  Labor  Relations  Act. 

Mr.  Moore  presented  argument  upon  the  questions 
raised  by  the  Court.    In  this  connection  he  gave  the 
following  citations  and  authorities: 
83  L.  Ed.  189  (1938)  ; 
4  Enc.  U.  S.  Supreme  Court  Reports,  p.  885; 

1154  A  ; 
Constitution  of  the  United  States  Annotated, 

p.  444; 
141  U.  S.  174;  35  L.  Ed.  693; 
Allen  V.  Myers,  1  Alaska  114  (1901) ; 
48  U.  S.  C.  A.  1018,  p.  13; 
123  A.  L.  R.,  p.  656; 
14  N.  E.  (2d)  991; 
306  U.  S.  642; 
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Teller  Labor  Disputes   and  Collective  Bar- 
gaining, Vol.  1,  Sees.  124  &  125 ; 
257  U.  S.  184; 
159  Fed.  500; 
115  Pac.  (2d)  553; 
29  Atl.  (2d)  183; 
28  N.  Y.  Supp.  (2d)  303  (1941)  ; 
27  N.  Y.  Supp.  (2d)  718; 
5  N.  Y.  Supp.  (2d)  575; 
124  A.  L.  R.  744 ; 
179  Miss.  3551 ;  229  N.  W.  311 ; 
265  N.  W.  302 
285  N.  W.  903 
46  Atl.  (2d)  16; 
22  N.  E.  (2d)  120. 

Mr.  Moore  further  stated  that  he  would  present 
oral  testimony  to  the  effect  that  in  various  instances 
the  police  authorities  had  been  called,  but  no  effec- 
tive action  had  been  taken  by  them. 

The  Court  then  proceeded  with  the  hearing  of 
evidence  in  support  of  the  petition. 

Counsel  then  presented  affidavits  of  various  in- 
dividuals and  the  Court  received  same  in  evidence 
and  ordered  same  marked  as  petitioner's  exhibits 
as  follows : 

No.    1 — Affidavit  of  Ronald  G.  Watt. 

No.    2— Affidavit  of  Keith  B.  Tester. 

No.    3 — Affidavit  of  Antone  Camara. 

No.    4 — Affidavit  of  Hale  C.  Cheatham. 

No.    5 — Affidavit  of  Wm.  A.  H.  Buddingh. 

No.    6 — Affidavit  of  Norbert  Penna. 
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No.    7 — Affidavit  of  Courtland  E.  Ashton. 

No.    8 — Affidavit  of  Leonard  T.  Cannon. 

No.   9 — Affidavit  of  Alexander  G.  Hutton. 

No.  10 — Affidavit  of  Harry  Nogami. 

No.  11 — Affidavit  of  Courtland  E.  Ashton. 

No.  12— Affidavit  of  William  A.  H.  Buddingh. 

No.  13— Affidavit  of  Ronald  G.  Watt. 

No.  14 — Affidavit  of  John  S.  Carvalho. 

No.  15 — Affidavit  of  Mary  Soares. 

No.  16 — Affidavit  of  Georgina  Rosa. 

No.  17— Affidavit  of  Mr.  &  Mrs.  Antone 

Camara. 
No.  18— Affidavit  of  Mr.  Charles  J.  Fern. 
No.  19— Affidavit  of  C.  E.  S.  Burns. 
No.  20 — Affidavit  of  John  Travasso. 
No.  21 — Affidavit  of  Prank  Barretto. 
No.  22— Affidavit  of  Ira  W.  Newton. 
No.  23 — Affidavit  of  James  P.  Langley. 

The  Court  took  notice  of  a  motion  for  temporary 
restraining  order  attached  to  the  file  in  this  matter 
and  inquired  of  Mr.  Moore  whether  he  intended 
filing  it.  Mr.  Moore  stated  that  he  did  and  that  it 
was  based  upon  the  issuance  of  the  order  to  [159] 
show  cause.  The  Court  stated  that  the  evidence 
might  be  considered  in  both  matters  and  that  the 
Court  would  like  to  have  the  testimony  of  some  of 
the  affiants  as  to  the  essential  facts  on  which  Mr. 
Moore  relied  for  injunctive  relief. 

Court  recessed  at  11 :15  a.m.  and  reconvened  at 
11:35  a.m. 

Counsel  for  petitioner  was  present  in  court. 
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Mr.  C.  E.  S.  Burns,  having  been  called  and  duly 
sworn,  testified  in  substance  as  follows :  That  he  re- 
sides in  Lihue,  Kauai;  that  he  is  the  general  man- 
ager of  the  Lihue  Plantation  Co.,  Ltd.,  petitioner 
herein;  that  the  plantation  employees  have  been  on 
strike  since  September  1,  1946;  that  at  approxi- 
mately 7  o'clock  on  the  morning  of  the  14th  of  Sep- 
tember, Mr.  Tester  called  him  by  phone  and  told 
him  that  there  was  a  mob  of  strikers  surrounding 
the  entrance  of  the  mill  and  that  they  were  refusing 
to  let  the  supervisory  force  to  enter  the  factory; 
that  he  immediately  proceeded  to  the  mill;  that  he 
entered  the  mill  through  the  back  entrance  through 
a  crowd  of  pickets;  that  he  approached  the  Chief 
of  Police,  Edwin  Crowell,  and  asked  him  what  he 
intended  to  do ;  that  the  chief  told  him  to  wait ;  that 
the  chief  talked  with  a  group  of  strikers;  that  he 
approached  the  chief  several  times  and  each  time 
the  chief  told  him  to  wait ;  that  the  chief  finally  told 
him  that  the  union  leaders  would  permit  only  the 
manager,  the  assistant  manager,  Mr.  Watt  and  pos- 
sibly Rockwell  Smith  to  enter  the  mill ;  that  he  again 
requested  that  the  entrances  to  the  mill  be  cleared; 
that  he  viewed  the  situation  as  hopeless  for  the  time 
being  and  told  his  employees  to  return  to  their  homes 
until  further  notice;  that  upon  his  request  Mr. 
Charles  Rice,  chairman  of  the  police  commission  of 
Kauai  and  Mr.  A.  McKeever,  member  of  the  police 
commission  of  Kauai,  came  over  to  view  the  sit- 
uation. 

Mr.  Burns  further  testified  that  he  has  valuable 
equipment  in  the  mill,  including  utility  equipment; 
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that  the  two  hydro  power  stations  situated  in  the 
moimtains  supply  the  current  to  Lihue  when  the 
mill  is  not  operating ;  that  for  several  days  the  load 
on  the  power  lines  was  just  about  what  the  hydro 
stations  could  supply;  that  if  that  load  is  more  than 
the  power  produced  by  the  hydro  stations,  then  it 
has  been  customary  for  Mr.  Cheatham  to  cut  off 
some  of  the  lines;  that  the  only  Avay  to  do  that  is 
through  the  switch  board  in  the  mill;  that  Mr. 
Cheatham  was  not  allowed  to  enter  the  mill  to  do 
this;  that  the  hydro  plants  supply  the  electrical 
current  for  the  community  of  Lihue. 

Upon  further  questioning  witness  further  testi- 
fied that  the  attitude  of  the  strikers  on  September 
14,  1946,  was  very  boisterous;  that  when  he  ap- 
proached the  strikers  with  his  car,  they  were  reluc- 
tant to  move  out  of  the  way  and  yelled  at  him ;  that 
he  was  shouldered  once  when  walking  through  the 
line;  that  on  September  17,  1946,  there  was  a  large 
group  of  strikers  aroimd  the  office  building  of  the 
company;  that  after  inquiry  in  the  office  a  number 
of  employees  were  not  present;  that  the  employees 
later  phoned  that  they  had  not  been  permitted  to 
enter  the  office ;  that  no  one  was  pei'mitted  to  enter 
the  mill;  that  the  three  entrances  to  the  mill  were 
blocked;  that  he  had  to  force  his  way  through  the 
picket  lines  with  his  car;  that  the  strikers  were  all 
on  plantation  property;  that  he  feels  that  the  law 
is  not  being  enforced ;  that  he  thinks  it  will  be  worse 
a.s  soon  as  the  mob  learns  that  the  police  will  not 
enforce  the  law;  that  the  pickets  were  not  invited 
there. 
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Mr.  C.  E.  Ashton,  having  been  called  and  duly 
sworn,  testified  in  substance  as  follows:  that  he  re- 
sides in  Lihue,  Kauai;  that  he  is  the  head  sugar 
boiler  engineer  for  The  Lihue  Plantation  Co.,  Ltd. ; 
that  the  employees  of  the  firm  have  been  on  strike 
since  September  1, 1946 ;  that  on  September  14,  1946, 
on  his  way  to  work  he  found  the  entrance  to  the  mill 
jammed  with  strikers;  that  he  was  not  permitted 
entry  into  the  mill;  that  the  mob  was  yelling;  that 
he  asked  the  police  what  they  intended  to  do  and 
they  said  that  they  had  to  wit  until  the  chief  ar- 
rived ;  that  he  saw  no  one  gain  entrance  to  the  mill ; 
that  from  the  attitude  of  the  mob  it  was  quit  appar- 
ent they  would  not  let  anyone  into  the  mill ;  that  he 
tried  to  go  to  work  on  September  16,  1946,  but  the 
entrances  were  still  blocked  by  strikers;  that  the 
strikers  were  on  plantation  property. 

Mrs.  Mary  Soares,  having  been  called  and  duly 
sworn,  testified  in  substance  as  follows :  that  she  re- 
sides in  Lihue,  Kauai,  on  plantation  land;  that  she 
is  married;  that  her  husband  is  a  welding  foreman 
of  the  Lihue  Plantation  Co.,  Ltd. ;  that  she  has  two 
children,  aged  5  and  1;  that  her  husband  does  not 
belong  to  the  union;  that  [160]  at  present  he  is  not 
working ;  that  her  husband  was  approached  by  miion 
members  to  join  the  union;  that  on  Thursday,  Sep- 
tember 12,  1946,  at  about  8  o'clock  in  the  morning, 
about  25  union  men  came  up  to  her  house  and  began 
yelling  ^'Is  this  a  scab's  house";  that  they  hung 
around  most  of  the  day  yelling ;  that  they  yelled  at 
her  little  daughter  that  her  father  was  a  scab ;  that 
the  road  they  were  on  belonged  to  the  plantation. 
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Court  at  this  time  reminded  counsel  that  none  of 
the  respondents  had  been  identified  by  name  as  yet. 

Upon  further  questioning  b}^  counsel,  witness 
herein  testified  that  one  of  the  group  that  was 
around  her  house  was  George  Masaki,  member  of 
the  union;  that  the  others  were  also  members  of 
the  union. 

Mrs.  Georgina  Rosa,  having  been  called  and  duly 
sworn,  testified  in  substance  as  follows:  that  she  re- 
sides in  Lihue,  Kauai,  on  plantation  property;  that 
she  is  a  housewife;  that  her  husband  works  in  the 
mill  as  mill  engineer  of  The  Lihue  Plantation  Co., 
Ltd. ;  that  her  husband  is  not  a  member  of  the  union, 
although  he  was  approached  to  join  the  union;  that 
on  September  11,  1946,  a  group  of  imion  men  ap- 
proached her  home  and  began  yelling  from  the 
street,  ''Hey,  you  scab!";  that  they  relieved  them- 
selves by  her  home ;  that  she  was  frightened  for  her 
aunt's  and  baby's  sake;  that  her  aunt  from  Hono- 
lulu was  just  trembling;  that  her  other  children 
coming  home  from  school  had  to  squeeze  their  way 
through  the  pickets  to  open  the  gate  into  the  yard; 
that  someone  threw  some  paper  into  her  yard;  that 
she  called  the  police  who  merely  came,  picked  u]) 
the  paper,  talked  to  the  strikers  and  went  away; 
that  they  called  me  all  kinds  of  names;  that  there 
were  about  100  of  them. 

Mr.  William  A.  H.  Bud  din gh,  having  been  duly 
called  and  sworn,  testified  in  substance  as  follows: 
that  he  resides  in  Lihue,  Kauai ;  that  he  is  employed 
as  chief  engineer  of  the  mill  by  The  Lihue  Planta- 
tion Co.,  Ltd. ;  that  early  Saturday  morning,  Sep- 
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tember  14,  1946,  at  about  4  o'clock,  he  went  to  the 
mill ;  that  at  that  time  there  were  no  pickets  around ; 
that  he  went  over  to  the  garage  to  talk  to  Mr.  Tra- 
vasso;  that  the  pickets  began  coming  in  and  form- 
ing a  line  soon  after  that ;  that  they  barred  him  from 
entering  the  mill  again;  that  the  pickets  were  on 
plantation   property;    that    he    saw   Y.    Morimoto, 
George  Masaki  and  William  Paia,  representatives 
of  the  union,  at  the  picket  line ;  that  he  again-  at- 
tempted to  get  into  the  mill  on  September  16,  1946, 
and   was  stopped;   that   Morimoto    and   the    other 
pickets  refused  to  allow  him  to  pass  the  picket  line. 
Mr.  James  P.  Langley,  having  been  called  and 
duly  sworn,  testified  in  substance  as  follows;  that 
he  resides  in  Lihue,  Kauai;  that  he  is  employed  by 
The  Lihue  Palantation  Co.,  Ltd.,  as  division  over- 
seer; that  the  employees  of  the  plantation  are  on 
strike  at  present  and  have  been  on  strike  since  Sep- 
tember 1,  1946;  that  on  September  2,  1946,  he  was 
informed  by  Mr.   Burns,   manager  of   The   Lihue 
Plantation  Co.,  Ltd.,  that  water  was  overflowing 
below  one  of  the  fields  under  his  care ;  that  he  found 
the  water  gates  had  been  tampered  with;  that  he 
did  not  see  the  tampering  of  the  water  gates;  that 
his  home  was  picketed  on  September  7,  1946;  that 
they  yelled  at  him  '^Langley,  you  scab'';  that  they 
followed  him  in  a  car  all  afternoon;  that  one  of  the 
occupants  of  the  car  was  John  L.  Costa,  a  tiiiion 
member;  that  he  reported  the  incident  to  Mr.  Tester; 
that  none  of  his  men  are  working  at  present;  that 
he  feels  that  the  picl^ets  will  continue  such  attemptR 
to  interfere  with  his  work. 
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Mr.  Leonard  T.  Cannon,  having  been  called  and 
duly  sworn,  testified  in  substance  as  follows :  that  he 
is  a  resid(^nt  of  Lihue,  Kauai ;  that  he  is  the  assistant 
manager  of  the  Lihue  Store  of  the  Lihue  Plantation 
Co.,  Ltd.;  that  the  enijjloyees  are  at  })resent  on 
strike ;  that  the  store  is  operating  in  a  very  limited 
way;  that  4  restaurants  and  2  hospitals  only  are 
served;  that  pickets  are  x^i'eventing  the  store  from 
being  opened;  that  the  miion  allowed  only  three 
people  to  enter  the  store,  namely  Mr.  K.  Fujii,  Mr. 
W.  Albao  and  himself;  that  the  following  people 
were  prevented  from  entering  the  store:  Mr.  U. 
Ishii,  Mr.  Sandy  Hutton,  Mr.  H.  Nogami,  and  Mr. 
Joe  Rapozo ;  that  he  saw  the  men  stopped ;  that  Mr. 
Nogami  is  the  maintenance  man  for  the  refrigera- 
tion plant  in  the  store ;  that  a  lot  of  perishable  food 
will  be  spoiled  if  he  is  not  let  in  to  repair  the  plant. 

Mr.  Keith  B.  Tester,  having  been  called  and  duly 
sworn,  testified  in  substance  as  follows :  that  he  re- 
sides in  Lihue,  Kauai ;  that  he  is  the  assistant  man- 
agei'  of  The  Lihue  Plantati(m  Co.,  Ltd.;  that  at 
present  the  employees  of  the  firm  are  on  strike ;  that 
the:union  the  employees  belong  to  is  known  as  the 
I.L.W.U.  Local  149,  Units  1,  2,  and  3,  that  the  union 
members  have  not  been  permitting  employees  to 
enter  the  mill;  that  on  September  14,  1946,  he  saw 
the  following  union  representatives  [161]  in  the 
picket  lines  near  the  mill:  Mr.  George  Masaki,  Mr. 
Ronald  Toyofuku,  Mr.  T.  Akama,  Mr.  Y.  Morimoto, 
and  Mr.  William  Paia;  that  he  knew  them  to  be 
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representatives  of  the  imion  for  lie  had  had  dealings 
with  them;  that  he  was  the  one  that  called  the  police 
on  September  14,  1946 ;  that  he  saw  Mr.  Burns  talk- 
ing with  the  chief  of  police  and  going  over  to  talk 
with  the  chief  several  times ;  that  he  overheard  Mr. 
Burns  tell  the  chief  to  open  up  the  road;  that  the 
chief  told  Mr.  Burns  to  wait;  that  Mr.  Bums  re^ 
quested  the  chief  to  open  up  the  road  to  everyone; 
that  the  chief  replied  that  the  union  would  not  open 
up  to  everyone,  but  would  alloAv  Mr.  Burns,  himself, 
Tom  Watt  and  Rockwell  Smith  to  enter  the  mill; 
that  the  roads  are  still  closed  by  the  union. 

Upon  further  cjuestioning  witness  testified  that 
the  power  lines  of  the  two  hydro  plants  are  tied  up 
in  the  mill  and  that  it  is  absolutely  essential  that 
they  be  looked  after;  that  Mr.  Ashton  ordinarily 
looks  after  the  crystallizers. 

Mr.  Charles  J.  Fern,  having  been  called  and  duly 
sworn,  testified  in  substance  as  follows :  that  he  re- 
sides in  Lihue,  Kauai ;  that  he  was  in  the  vicinity 
of  the  Lihue  Sugar  Plantation  Co.,  Ltd.,  mill  on  the 
14th  day  of  September  1946 ;  that  he  witnessed  the 
mass  picketing  there;  that  he  saw  Mr.  W.  Paia, 
Mr.  Y.  Morimoto,  Mr.  G.  Masaki,  and  Mr.  T. 
Akema,  and  Matsushima,  union  members  present 
at  the  picket  lines;  that  he  saw  the  chief  of  police 
conferring  with  the  union  representatives;  that' he 
overheard  the  chief  tell  the  union  officials  to  clear 
the  road;  that  the  union  officials  were  waiting  the 
outcome  of  a  phone  call  to  Honolulu  by  Mr. 'Mori- 
moto; that  the  County  Attorney  had  a  confereiK^e 
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with  the  chief  of  police  and  told  the  chief  that  he 
couldirt  do  anything  unless  someone  'slugged'  some- 
body; that  some  of  the  pickets  had  arm  bands  on; 
that  when  Mr.  Morimoto  returned  from  the  phone 
call  to  Honolulu  the  picket  lines  began  to  mass  in 
front  of  the  entrances;  that  he  asked  Morimoto 
whether  he  had  been  instructed  to  hold  the  line  and 
the  latter  replied  in  the  affirmative. 

At  this  time  the  County  Attorney,  Mr.  A.  G. 
Kaulukou,  who  had  offered  to  act  as  amicus  curiae 
requested  that  he  be  allowed  to  ask  Mr.  Fern  a  few 
questions.    The  Court  allowed  him  to  do  so. 

Upon  questioning  by  Mr.  A.  G.  Kaulukou,  the 
witness  testified  that  he  did  not  actually  hear  Mr. 
Kaulukou,  the  County  Attorney,  use  the  word 
^slugged'  when  speaking  to  the  chief  of  police,  but 
that  the  impression  he  got  out  of  the  County  At- 
torney's advice  to  the  chief  of  police  was  that  the 
latter  could  take  no  action  unless  there  was  an 
overt  act. 

Court,  recessed  at  1:25  p.m.  and  reconvened  at 
3:03  p.m. 

Counsel  for  petitioner  was  present  in  court. 

Mr.  Keith  B.  Tester  w^as  recalled  as  a  witness 
for  petitioner  and  testified  in  substance  as  follows: 

Mr.  Tester  was  handed  a  document  which  he  iden- 
tified to  be  a  letter  from  Y.  Morimoto,  Business 
Agent  of  Local  149,  I.S.W.U.,  to  The  Lihue  Planta- 
tion Co.,  Ltd.,  listing  the  names  of  officers  of  Local 
149,  [Tnit  1,  I.L.W.U.,  for  1946,  dated  Januaiy  14, 
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1946,  which  petitioner  introduced  and  the  Court 
accepted  in  evidence  and  ordered  marked  as  Peti- 
tioner 's  Exhibit ' '  24. ' ' 

The  Court  found  that  the  petitioner  had  made 
a  prima  facie  showing  that  the  respondents  had 
exceeded  the  bounds  of  peaceful  picketing,  in  that 
they  had  prevented  the  employer,  through  its  su- 
pervisory employees  and  the  general  manager  from 
entering  at  will  the  sugar  factory  of  the  petitioner; 
also,  that  they  had  prevented  free  access  to  the  gen- 
eral merchandise  store  known  as  Lihue  Store  and  in 
effect  had  taken  possession  and  control  of  both  the 
factory  and  the  store;  and  that  they  had  also  been 
guilty  of  mass  picketing  and  the  use  of  intimidation. 

The  Court  also  found  this  case  similar  to  the.  ease 
of  Westinghouse  Electric  Corporation  v.  United 
Electrical,  Radio  &  Machine  Workers  of  America 
(CIO)  Local  601  et  al,  as  set  forth  in  the  opinion  of 
the  Supreme  Court  of  Pennsylvania,  recorded  in  the 
advance  sheets  of  Atlantic  Reporter,  2d  Series,  the 
citation  being  46  A  2d  No.  1,  at  page  16  et  seq. 

The  Court  felt  that  the  petitioner  herein  had 
shown  satisfactory  prima  facie  evidence  of  irrep- 
arable damage,  not  because  of  any  destructioji  of 
or  injury  to  its  plant,  but  because  of  the  interrup- 
tion of  vital  activities  necessary  by  way  of  prepara- 
tion for  future  business  and  production;  and  that, 
on  the  instance  of  the  Lihue  Store  refrigerating 
plants,  it  had  shown  prima  facie  evidence  that  serious 
loss  might  be  sustained  and  if  not  enjoined  miglit  con- 


174  Constancio  R,  Alesna,  et  al,, 

tinue,  the  amount  of  which  could  not  be  determined 
at  present  and  could  not  be  taken  care  of  by  com- 
pensatory damages. 

To  that  extent  the  Court  made  the  finding  that 
there  had  been  a  sufficient  showing  preliminary  to 
the  issuance  of  an  order  to  show  cause,  as  prayed 
for  in  the  petition  for  injunction  herein. 

Mr,  Moore  presented  a  draft  of  an  order  to  show 
cause  and  the  Court  ordered  that  same  be  made 
returnable  on  Friday,  September  27,  1946,  at  9 
o'clock  a.m.  Mr.  Moore  stated  that  he  desired  to 
file  a  motion  for  the  issuance  of  a  restraining  order 
and  also  presented  for  consideration  by  the  Court 
a  proposed  temporary  restraining  order. 

Court  adjourned  at  3:17  o'clock  p.m. 

By  Order  of  the  Court : 

/s/  JOHN  ILALAOLE, 
Courtroom  Clerk. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,   Teriitory  of 
Hawaii.  '  ^  f] 
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In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity  _  , 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN  ^S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents, 

MOTION  FOR  TEMPORARY  RESTRAINING 

ORDER 

Filed  at  3:20  o'clock  p.m.,  September  17,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth. 

Vitousek,  Pratt  &  Winn,  404  Alexander  &  Bald- 
win Bldg.,  Honolulu,  T.  H.,  Attorneys  for  Peti- 
tioner. [164] 

To  the  Honorable  Philip  Rice,  Judge  of  the  above- 
entitled  Court,  presiding  at  Chambers  m 
Equity : 

Comes  now  The  Lihue  Plantation  Company,  Lim- 
ited, and  respectfully  shows  as  follows : 

I. 

That  the  Lihue  Plantation  Company,  Limited, 
has  this  date  filed  in  the  above-entitled  Court  a  peti- 
tion in  the  above-entitled  proceeding  against  the 
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International  [165]  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  Local  149  of  the  Inter- 
national Longshoremen's  and  Warehousemen's 
Union  (CIO),  Unit  1,  Local  149  of  the  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO),  Joseph  Nunes,  Daniel  Rapozo,  Fernando 
Fontanilia,  Thomas  Takemoto,  Sunao  Iwamoto, 
William  Paia,  Yoshikazu  Morimoto,  Benjamin  lida, 
George  Masaki,  Charles  Morita,  Ronald  Toyofuku, 
Taku  Akama,  John  Doe,  Mary  Doe,  Richard  Roe, 
et  al,  and  petitioning  this  Honorable  Court  for  an 
order  to  issue  of  and  under  the  seal  of  this  Court 
directed  to  said  Respondents  ordering  them  to  ap- 
pear ten  days  from  the  date  of  filing  of  this  peti- 
tion in  the  above-entitled  proceeding  and  then  and 
there  to  show  cause,  if  any  they  have,  why  the  said 
injunction  therein  prayed  for  should  not  be  entered 
and  issued ; 

II. 

That  this  Honorable  Court  has  this  date  issued 
said  orders  directed  to  said  Respondents  as  prayed 
for  in  the  above-entitled  proceeding ; 

III. 

That  pending  a  hearing  on  the  Order  to  Show 
Cause  in  the  above-entitled  proceeding,  the  Peti- 
tioner believes  upon  its  information  and  belief,  that 
the  acts  specified  in  the  petition  filed  in  the  above- 
entitled  proceeding  having  been  committed  by  the 
Resi)ondents  therein  and  now  continuing,  will  con- 
tinue unless  restrained  pending  a  final  hearing  on 
the  Order  to  Show  Cause  issued  in  the  above-enti- 
tled proceeding;  [166] 
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IV. 

That  the  commission  of  said  acts  as  specified  in 
the  above-entitled  proceeding,  will,  imless  restrained 
pending  a  final  hearing  in  said  proceeding,  cause 
substantial  and  irreparable  injury  to  the  Petition- 
er's property; 

V. 

That  the  Petitioner  has  no  adequate  remedy  at 
law; 

VI. 

That,  in  support  of  this  motion  for  a  Temporary 
Restraining  Order,  the  said  Petitioner  is  prepared 
to  submit  to  the  Court  supporting  affidavits  if  the 
Court  so  desires. 

Wherefore,  the  Petitioner  in  the  above-entit|ed 
proceeding,  respectfully  moves  as  follows: 

(1)  That  a  temporary  restraining  order  issue 
out  of  and  under  the  seal  of  this  Honorable  Court 
restraining  and  enjoining  the  Respondents  and  each 
of  them  as  set  forth  in  the  above-entitled  pro- 
ceeding from  in  any  way  committing  any  of  the 
acts  therein  specified  and  in  accordance  with  the 
prayer  for  relief  of  Petitioner  as  set  forth  in  the 
Petition  filed  in  the  above-entitled  proceeding,  pend- 
ing a  final  hearing  and  order  in  said  proceeding. 

Dated:  Lihue,  Kauai,  T.  H.,  16th  September, 
1946. 

/s/  C.  E.  S.  BURNS. 
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Territory  of  Hawaii, 
County  of  Kauai — ss. 

O.  E.  S.  Burns,  being  first  duly  sworn,  on  oath 
deposes  and  says,  That  he  is  Manager  of  l^he  Lihue 
Plantation  Company,  Limited,  the  Petitioner  named 
herein;  that  he  has  read  the  foregoing  petition, 
knows  the  contents  thereof  and  that  the  allegations 
contained  herein  are  true  and  correct,  except  the 
allegations  made  on  the  information  and  belief  and 
as  to  those  he  believes  them  to  be  true. 
/s/  C.  E.  S.  BURNS. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  Sept.,  1946. 

[Seal]         /s/  HENRY  C.  WEDEMEYER, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  Expires  June  30,  1949. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  <?orrect  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth  Circuit,  Territory  of 
.Hawaii.  [168] 
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In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE    LIHUE    PLANTATION    COMPANY, 

LIMITED,  Petitioner, 

vs. 
INTERNATIONAL  LONGSHOREMEN'S-  AND 
WAREHOUSEMEN'S  UNION  (riO),^et.al, 

'  Respondents.        ' 

ORDER  TO  SHOW  CAUSE 
Piled  at  3:35  o'clock  p.m..  September  17,  19.46.  , 
/s/  Samuel  H.  Kimura,  Pile  Clerk,  Circuit  Courtj 
Fifth  Circuit,  Territory  of  Hawaii.  . 

Vitousek,  Pratt  &  Winn,  Alexander  &  Baldwixi 
Bldg.,  Honolulu,  T.  H.,  Attorneys  for  Petitioner.    ; 
The  Territory  of  Hawaii  to :  International  Long- 
shoremen's  and  Warehousemen's  Union  (CIO), 
Local  149  of  the  International  Longshoremen's 
and   Warehousemen's   Union    (CIO),   Unit   1, 
Local  149,  of  the  International  Longshoremen's 
and    Warehousemen's    Union    (CIO),    Joseph 
Nunes,   Daniel   Rapozo,   Fernando    FontaniMa, 
Thomas   Takemoto,   Sunao   Iwamoto,   William 
Paia,    Yoshikazu    Morimoto,    Benjamin.   lida, 
George  Masaki,  Charles  Morita,  Ronald  Toyo- 
fuku,  Taku  Akama,  John  Doe,  Mary  Doe,  Rich- 
ard Roe,  et  al.  Greetings : 
Whereas,  The  Lihue  Plautation  Company,  Lim- 
ited, has  filed  in  the  above-entitJed  Court  a  peti- 
tion against  you,  praying  that  a  temporary  order 
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issue  from  and  under  the  seal  of  this  Court  re- 
straining and  enjoining  you  as  to  the  matters  therein 
set  forth, 

Now  Therefore,  you  the  said  International  Long- 
shoremen's and  Warehousemen's  Union  (CIO), 
Local  149  of  the  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Unit  1,  Local  149 
of  the  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  [170]  Joseph  Nunes, 
Daniel  Rapozo,  Fernando  Fontanilla,  Thomas  Take- 
moto,  Sunao  Iwamoto,  William  Paia,  Yoshikazu 
Morimoto,  Benjamin  lida,  George  Masaki,  Charles 
Morita,  Ronald  Toyofuku,  Taku  Akama,  John  Doe, 
Mary  Doe,  Richard  Roe,  et  al,  are  hereby  ordered 
to  appear  before  the  Judge  of  the  Circuit  Court, 
Fifth  Judicial  Circuit,  Territory  of  Hawaii,  presid- 
ing at  chambers  in  equity,  at  his  Courtroom  in 
Lihue,  County  of  Kauai,  Territory  of  Hawaii,  on 
Friday,  the  27th  day  of  September,  1946,  at  the 
hour  of  9  o'clock  a.m.,  to  show  cause,  if  any  you 
have,  why  the  injunction  prayed  for  in  said  peti- 
tion should  not  be  issued. 

Dated:  Lihue,  Kauai,  T.  H.,  September  17th, 
1946. 

[Seal]         /s/  PHILIP  L.  RICE, 
Judge,  Circuit  Court,  Fifth  Judicial  Circuit,  Ter- 
ritory of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  coui-t  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit,   Territory  of 
Hawaii.  [171] 
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In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit, 

Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN  ^S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al, 
etc., 

Respondents, 

TEMPORARY  RESTRAINING   ORDER 

Territory  of  Hawaii  to  the  International  Longshore- 
men's    and    Warehousemen's    Union     (CIO), 
Local  149  of  the  International  Longshoremen's 
and  Warehousemen's   Union    (CIO),   Unit   1, 
Local  149  of  the  International  Longshoremen's 
and    Warehousemen's    Union    (CIO),    Joseph 
Nunes,   Daniel   Rapozo,   Fernando   Pontanilla, 
Thomas   Takemoto,   Sunao   Iwamoto,   William 
Paia,    Yoshikazu    Morimoto,    Benjamin    lida, 
George  Masaki,  Charles  Morita,  Ronald  Toyo- 
fuku,  Taku  Akama,  John  Doe,  Mary  Doe,  Rich- 
ard Roe,  et  al.  Greetings: 
Whereas,  The  Lihue  Plantation  Company,  Lim- 
ited, has  filed  herein  a  petition  against  you  pray- 
ing to  be  relieved  touching  the  matters  therein  set 
forth;  and 
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Whereas,  an  order  to  show  cause  issued  from  and 
under  the  seal  of  this  Court  ordering  you  to  appear 
before  the  undersigned,  Judge  of  the  above-entitled 
Court,  on  Friday,  the  27th  day  of  September,  1946, 
at  the  hour  of  9  o'clock  a.m.,  and 

Piled  at  3:50  o'clock  p.m.,  September  17,  1946. 
/s/  SAMUEL  H.  KIMURA, 
Pile  Clerk,  Circuit  Court,  Pifth  Circuit,  Territory 
of  Hawaii.  [172] 

Whereas,  by  supporting  affidavits  adduced  by  the 
Petitioner  at  the  time  of  the  filing  of  the  petition 
in  the  above-entitled  proceeding  it  appeared  that 
the  acts  therein  specified  and  complained  of  will 
continue  unless  restrained  pending  a  hearing  on  the 
petition  in  the  above-entitled  proceedings : 

Now  Therefore,  pursuant  to  the  prayer  of  said 
Petition  you,  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Local  149  of  the 
International  Longshoremen's  and  Warehousemen's 
Union  (CIO),  Unit  1,  Local  149  of  the  International 
Longshoremen's  and  Warehousemen's  Union  (CIO), 
Joseph  Nunes,  Daniel  Rapozo,  Pernando  Pontanilla, 
Thomas  Takemoto,  Sunao  Iwamoto,  William  Paia, 
Yoshikazu  Morimoto,  Benjamin  lida,  George  Masaki, 
Charles  Morita,  Ronald  Toyofuku,  Taku  Akama, 
John  Doe,  Maiy  Doe,  Richard  Roe,  et  al,  are  hereby 
restrained  and  enjoined  until  the  further  order  of 
this  Court  from  in  any  way 

(a)  Interfering  with  the  ingress  and  egress 
from  the  Petitioner's  mill,  store  or  other  plan- 
tation buildings,  and  premises  located  in  the 
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County  of  Kauai,  Territory  of  Hawaii,  by  the 
Petitioner,  its  employees,  or  any  others  who 
may  enter  said  premises  for  the  purpose  of 
performing  work  or  for  other  lawful  occasion; 

(b)  Threatening  violence  or  using  coercion 
or  intimidation  by  force  of  numbers  or  other- 
wise, or  other  unlawful  means  upon  the  em- 
ployees of  the  Petitioner  or  those  seeking  em- 
ployment with  the  Petitioner,  or  others  law- 
fully entering  upon  the  Petitioner's  premises  or 
proceeding  to  or  from  said  premises; 

(c)  Coercing  or  intimidating  employees  of 
the  Petitioner  or  those  seeking  employment 
with  the  Petitioner,  by  means  of  threats  con- 
cerning the  safety  and  welfare  of  [173]  any  of 
the  Petitioner's  employees  families  or  those 
seeking  employment  with  the  Petitioner ;  or  co- 
ercing or  intimidating  the  families  of  the  Pe- 
titioner's employees; 

(d)  Visiting  the  homes  of  the  Petitioner's 
employees  or  persons  seeking  employment  with 
the  Petitioner  or  approaching,  following  or 
trailing  any  of  said  persons  at  any  place  what- 
soever in  an  offensive,  disorderly,  threaten- 
ing or  intimidating  manner,  or  in  such  a  man- 
ner as  to  provoke  a  breach  of  the  peace; 

(e)  Picketing  the  homes  of  the  Petitioner's 
employees  or  persons  seeking  employment  with 
the  Petitioner; 

(f)  Making,  uttering  or  circulating  any 
false,  deceitful  or  untrue  statements  with  ref- 
erence to  the  Petitioner,  its  employment  prac- 
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tices,   and   its   employees   working   therein,   or 
others  seeking  to  work  therein; 

(g)  Mass  picketing  or  other  congregating 
in  crowds  on  or  near  the  j)remises  of  the  Peti- 
tioner ; 
And  in  Furtherance  Hereof,  You  are  hereby  or- 
dered to  limit  the  number  of  pickets  which  you 
shall  use  to  not  more  than  three  (3)  pickets  sta- 
tioned at  points  of  ingress  and  egress  to  the  Peti- 
tioner's property,  exclusive  of  the  homes  occupied 
by  Petitioner's  employees,  said  pickets  being  hereby 
enjoined  from  picketing  other  than  in  a  peaceful 
and  lawful  manner  and  without  interfering  with 
the  Petitioner,  its  employees,  or  any  other  persons 
lawfully  seeking  to  enter  or  leave  the  Petitioner's 
premises;  said  pickets  being  also  enjoined  from 
otherwise  committing  any  of  the  acts  hereinabove 
specified.  Any  persons  engaging  in  picketing  to 
the  extent  authorized  above  shall  wear  armbands 
reading  '^Authorized  Picket." 

Dated :  Lihue,  Kauai,  T.  H.,  September  17th, 
1946. 

[Seal]         /s/  PHILIP  L.  RICE, 

Judge  of  the  Above-Entitled 
Court. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit,   Territory  of 
Hawaii. 
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In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

At  Chambers 

Equity  No.  120 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTEENATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc.. 

Respondents. 

CHAMBERS  SUMMONS 

The  Territory  of  Hawaii:  To  the  High  Sheriff  of 
the  Territory  of  Hawaii,  or  his  Deputy;  the 
Sheriff  of  any  County  of  the  Territory  of  Ha- 
waii, or  his  Deputy;  or  any  Police  Officer  in 
the  Territory  of  Hawaii: 

You  are  commanded  to  summon  International 
Longshoremen's  and  Warehousemen's  Union 
(CIO),  Local  149  of  the  International  Longshore- 
men's and  Warehousemen's  Union  (CIO),  Unit  1, 
Local  149,  of  the  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Joseph  Nunes,  Dan- 
iel Rapozo,  Fernando  Fontanilla,  Thomas  Take- 
moto,  Sunao  Iwamoto,  William  Paia,  Yoshikazu 
Morimoto,  Benjamin  lida,  George  Masaki,  Charles 
Morita,  Ronald  Toyofuku,  Taku  Akama,  Respond- 
ents, to  appear  ten  days  after  service  hereof,  if  they 
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reside  on  the  Island  of  Kauai,  otherwise  twenty  days 
after  service,  before  the  Judge  of  the  Circuit  Court 
of  the  Fifth  Circuit  sitting  at  Chambers  in  the  Court 
Room  at  Lihue,  County  of  Kauai,  to  answer  the  an- 
nexed petition  of  The  Lihue  Plantation  Company, 
Limited,  Petitioner.  [176] 

And  you  are  further  commanded,  by  order  of  Hon. 
Philip  L.  Rice,  Judge  of  the  Circuit  Court  of  the 
Fifth  Circuit  to  also  serve  upon  each  of  them,  the 
aforesaid  respondents,  a  certified  copy  of  the  Order 
to  Show  Cause  and  a  certified  copy  of  the  Tem- 
porary Restraining  Order  entered  and  issued  in  the 
above  entitled  matter. 

And  have  you  then  and  there  this  Writ  with  full 
return  of  your  proceedings  thereon. 

Witness  tlie  Judge  of  the  Circuit  Court  of  the 
Fifth  Circuit,  at  Lihue,  Kauai,  T.  H.,  this  17th  day 
of  September,  1946. 

[Seal]        /s/  KENICHI  UMEMOTO, 

Chief  Clerk. 


2394  R.  L.  of  1925.  The  time  within  which  an  act 
is  to  be  done  shall  be  computed  by  excluding  the  first 
day  and  including  the  last.  If  the  last  day  be  Sun- 
day or  legal  holiday,  it  shall  be  excluded. 

I  hereby  certify  that  the  foregoing  is  a  full,  and 
correct  copy  of  the  original  filed  in  the  above  entitled 
court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit   Territory   of 
Hawaii 
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Served  the  within  Summons  on therein 

named  as  defendant  by  handing  him  personally  a 
certified  copy  thereof  and  at  the  same  time  showing 

him   the   original,   at this day   of 

19.. 


Deputy  Sheriff, 
(or,  if  defendant  is  a  corporation) 

Served  the  within  Summons  on a  corpora- 
tion by  handing  to its a  true  and  at- 
tested copy  thereof  at this day  of 

19.. 


Deputy  Sheriff. 

Circuit  Court  Fifth  Circuit vs Cham- 
bers Summons. 

Issued  at  6:35  o'clock  p.m.,  September  17,  1946. 
/s/  SAMUEL  H.  KIMURA 
File  Clerk. 

Returned  at o'clock,  .m., 19. .  . ., 

Clerk. 

Service ^  $1.00  each,  $ 

Cop ®  $1.50  each,  $ 

Expense   $ 

Total $ 
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Circuit  Court  of  the  Fifth  Circuit 

Territory  of  Hawaii 

Lihue,  Kauai 

Chambers  of  Philip  L.  Rice,  Judge 

Telegram  reeeiA^ed  at  1:28  p.m.  of  date  thereof. 
(Received  over  telephone  from  wireless  office.) 

From  Honolulu,  Sept.  20,  1946. 

Honorable  Judge  Philip  Rice 
Judge  Fifth  Circuit  Court 
Lihue 

Have  consulted  with  justices  of  supreme  court  as 
you  requested  and  am  pleased  report  unanimous 
agreement  you  may  properly  in  your  discretion 
permit  Mr.  Gladstein  represent  clients  in  specific 
cases  without  local  associate  counsel  being  present 
or  irrespective  of  such  association  and  they  recom- 
mend he  be  extended  all  courtesies. 

C.  NILS  TAVARES, 

Attorney  General  of  Hawaii. 

Copy  to  Mr.  Richard  Gladstein. 

Copy  to  County  Attorney,  County  of  Kauai. 

/s/  PHILIP  L.  RICE, 
Judge. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        JOHN  ILALAOLE,  JR., 

Clerk,  Circuit  Court,   Fifth  Circuit,  Territory 
of  Hawaii.  [179] 
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In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

At  Chambers — In  Equity 

In  Open  Court,  Friday,  September  20,  1946 
Court   Convened   at  6:05   P.M. 

Present:  Honorable  Philip  L.  Rice,  Judge  Pre- 
siding; Kenichi  Umemoto,  Court  Re- 
porter; John  Ilalaole,  Jr.,  Courtroom 
Clerk. 

Equity  No.  120 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

HEARING  ON  ORAL  MOTION 

Appearances : 

Montgomery  E.  Winn,  Esq.,  and  Ernest  C.  Moore, 
Jr.,  Esq.,  of  Vitousek,  Pratt  &  Winn,  attorneys  for 
petitioner;  Richard  Gladstein,  Esq.,  attorney  for  re- 
spondents ;  Dudley  C.  Lewis,  Esq.,  Deputy  Attor- 
ney General,  T.  H.,  amicus  curiae. 

The  Court  stated  that  the  Court  was  pleased  to 
recognize  Mr.  Richard  Gladstein,  a  member  of  the 
Bar  of  California,  who  desired  to  appear  specially 
in  this  case. 
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The  Court  explained  that  in  view  of  the  fact  that 
Rule  15  of  the  Supreme  Court  of  the  Territory  of 
Hawaii  purports  to  require  that  a  foreign  attorney, 
that  is,  an  attorney  from  another  jurisdiction,  may 
appear  specially  in  a  case  only  as  an  associate  with 
another  attorney,  the  Judge  had  telephoned  to  tlie 
Attorney  General  and  requested  the  latter  to  takc^ 
the  matter  up  with  the  Supreme  Court  and  obtain 
its  construction  of  that  rule,  and  that  the  Court  was 
pleased  to  say  that  the  Justices  of  the  Supreme 
Court  had  unanimously  approved  authorization  for 
Mr.  Gladstein  to  appear. 

Mr.  Gladstein  stated  that  he  was  appearing  on 
behalf  of  all  the  respondents  in  this  matter. 

Mr.  Dudley  C.  Lewis  entered  his  appearance  as 
amicus  curiae  and  the  Court  ordered  that  such 
appearance  be  noted. 

The  Court  also  noted  that  Messrs.  Winn  and 
Moore,  of  the  firm  of  Vitousek,  Pratt  &  Winn,  were 
appearing  on  behalf  of  the  petitioner. 

The  Court  stated  that  the  Court  was  having  this 
evening  session  to  accommodate  Mr.  Gladstein  be- 
cause the  next  day,  Saturday,  would  be  a  legal 
holiday. 

Mr.  Gladstein  expressed  liis  appreciation  of  and 
thanked  the  Court  for  the  courtesy  of  having  j^er- 
mitted  him  to  make  his  motion  at  uiuisual  hours 
and  stated  that  he  was  appearing  by  virtue  of  the 
courtesy  of  the  Attorney  General  of  this  Territory, 
the  Justices  of  the  Supreme  Court,  and  \\\q  Court,  for 
the  purpose  of  i)resenting  his  motion  on  behalf  of 
the  respondents.  [180] 
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Mr.  Gladstein  then  offered  an  oral  motion  to  the 
Court  to  vacate  and  dissolve  the  temporary  restrain- 
ing order  issued  by  the  Court  on  September  17, 
1946,  on  three  grounds :  (1)  that  the  Court  is  bound 
as  a  matter  of  law,  by  the  provisions  of  the  United 
States  Anti-Injunction  Act,  popularly  known  as  the 
Norris-LaGuardia  Act,  pursuant  to  which  no  court 
of  the  United  States  is  given  the  powder,  since  1932, 
to  issue  temporary  restraining  orders  ex  parte  in 
labor  disputes  affecting  the  rights  of  working  men 
who  are  on  strike  and  who  are  engaged  in  picketing 
and  other  concerted  activities  for  the  purpose  of 
prevailing  in  that  strike;  (2)  that  even  if  the  Court 
should  hold  that,  techically,  the  Norris-LaGuardia 
Act  did  not  bind  the  Court,  nevertheless,  the  Court 
should  accept,  as  a  matter  of  public  policy,  the 
principles  established  in  that  Act  by  the  Congress 
of  the  United  States,  which  should  serve  as  a  guide 
in  this  case;  (3)  that  the  temporary  restraining 
order  was  so  general,  uncertain  and  ambiguous  that 
the  respondents  could  not  miderstand  that  which 
they  were  prohibited  from  doing  and  that  said  order 
infringed  upon  rights  which  are  protected  by  the 
Constitution  of  the  United  States,  as  stated  by  the 
Supreme  Court  of  the  United  States. 

Mr.  Gladstein  presented  oral  argument  on  the 
three  grounds  giving  the  following  citations  and 
authorities : 

29  USCA  Sec  101 

186  NY  Supp  95,  pg  98 

255  NY  307,  pg.  318 

174  NE  690,  73  ALR  669,  694 

218  Missouri  Appeals  516,  279  SW  232 
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Court  recessed  at  7:25  p.m.  and  reconvened  at 
7:40  p.m. 

Counsel  for  the  petitioner  and  counsel  for  re- 
spondents and  the  amicus  curiae  were  j^resent  in 
court. 

Mr.  Gladstein  continued  his  argument. 

Mr.  Montgomery  E.  Winn,  counsel  for  petitioner, 
presented  argument  to  the  Court  and  cited  the  fol- 
lowing citations  and  authorities: 

30  Hawaii  860 
5463  Congressional  Record 
5479  Congressional  Record 
5942  Congressional  Record 
5493  Congressional  Record 
5502  Congressional  Record 
469  Congressional  Record 
4630  Congressional  Record 
141  US  174,  35  L.  Ed.  493 
35  L.  Ed.  693 

Vol.  3  CCH  Labor  Law,  par  62,  page 

975 
Vol.  1  Teller,  Sec.  124 
Vol.  28  Am.  Jurisprudence  432,^  Sec  256 
310  US  88 
312  US  219. 

Court  recessed  at  9:45  p.m.  and  reconvened  at 
10:10  p.m. 

Mr.  Lewis,  as  amicus  curiae,  stated  that  the  cir- 
cuit courts  of  the  Territory  of  Hawaii  are  not  courts 
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of  the  United  States  and  quoted  the  following  cita- 
tions and  authorities: 

303  US  201,  82  L.  Ed.  748 
82  L.  Ed.  page  748 

House  Reports  669,   72d.   Congress,   1st 
Session. 

Counsel  for  the  respondents  offered  a  short  re- 
buttal. 

Court  recessed  at  9:45  p.m.  and  reconvened  at 
10:10  p.m. 

Counsel  for  petitioner,  counsel  for  respondents 
and  the  amicus  curiae  were  present  in  court.  [181] 

The  Court  found  that  no  sufficient  showing  had 
been  made  warranting  the  dissolution  of  the  re- 
strain order  as  a  whole  and  therefore  overruled  the 
motion  to  that  effect,  but  stated  that  the  Coui^t 
desired  to  take  under  consideration,  of  its  own 
motion,  a  possible  modification  of  the  restraining 
order.  The  Court,  therefore,  continued  the  matter 
imtil  Monday,  September  23,  1946,  at  1  o'clock  j).m, 

Court  adjourned  at  10:20  p.m. 

By  Order  of  the  Court. 

/s/  JOHN  ILALAOLE,  JR., 
Courtroom  Clerk. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  in  the  above  entitled 
court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,   Fifth   Circuit,   Territory   of 
Hawaii.  [182] 
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COURT'S  EXHIBIT  No.  1 

RADIOGRAM 

Ihufwad   140  Drush   Honolulu   23 
Honorable  Judge  Philip  L.  Rice 
Judge  of  the  Fifth  Circuit  Court 
Court  House  Lihue 

Confirmation  copy  telephoned  Sep.  23,  1946,  to 
Nakamura  by  P.W.   Time  146  P  Date  9/23/46 

Re  hearing  today  on  possible  modification  re- 
straining order  Lihue  Plantation  Company  case  we 
have  instructed  our  attorneys  Richard  Gladstein 
and  Richard  Mirikitani  not  to  appear,  although  the 
court  has  set  hearing  for  today  we  have  not  actu- 
ally been  ordered  to  appear  inasmuch  as  we  regard 
the  court's  ex  parte  restraining  order  as  improp- 
erly issue  in  excess  of  jurisdiction  and  denying 
union  members  due  process  of  law  we  see  no  pur- 
pose in  being  represented  at  a  hearing  to  modify 
an  order  which  in  the  first  place  we  consider  to 
be  void  and  issued  in  clear  defiance  of  our  consti- 
tutional right  to  be  heard  in  advance  of  being 
judged  once  again  we  ask  you  to  vacate  the  restrain- 
ing order. 

INTERNATIONAL   LONGSHOREMEN'S 
AND  WAREHOUSEMEN'S  UNION, 
JACK  HALL, 

Regional  Director. 

I  hereby  certify  that,  exclusive  of  the  printed 
portion  of  the  Radiogram  form  on  which  the  origi- 
nal in  the  file  appears,  the  foregoing  is  a  full,  true, 
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and  correct  copy  of  the  original  of  the  '^Court's 
Exhibit  No.  1"  in  Equity  No.  120  in  the  files  of 
the  Circuit  Court,  Fifth  Circuit,  Territory  of 
Hawaii. 

[Seal]  /s/  JOHN  ILALAOLE,  JR., 

Clerk,  Circuit  Court,  Fifth   Circuit,   Territory  of 
Hawaii. 

[Endorsed] :  Filed  Sept,  23,  1946.  [183] 

In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

At  Chambers — In  Equity 

In  Open  Court,  September  23,  1946 
Court  Convened  at  1:37  P.M. 

Present:  Honorable  Philip  L.  Rice,  Judge  Pre- 
siding; Kenichi  Umemoto,  Court  Re- 
porter; John  Ilalaole,  Courtroom  Clerk. 

Equity  No.  120 

THE     LIHUE     PLANTATION     COMPANY, 
LIMITED, 

Petitioner, 
vs. 
INTERNATIONAL   LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

HEARING  ON  ORAL  MOTION 
Appearances : 

Montgomery  E.  Winn,  Esq.,  and  Ernest  C.  Moore, 
Esq.,  of  Vitousek,  Pratt  &  Winn,  attorneys  for  peti- 
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tioner;  Dudley  C.  Lewis,  Deputy  Attorney  General, 
T.  H.,  amicus  curiae;  Joseph  Nunes,  one  of  the 
respondents. 

The  Court  noted  the  appearance  of  Mr.  Winn  and 
Mr.  Moore,  attorneys  for  i)etitioner,  and  Mr.  Lewis, 
amicus  curiae. 

The  Court  noted  the  absence  of  Mr.  Richard  Glad- 
stein,  attorney  for  respondents. 

The  Court  called  the  names  of  the  respondents. 
Mr.  Joseph  Nunes,  one  of  the  respondents,  was  the 
only  one  present  in  court. 

The  Court  stated  that  after  careful  consideration 
of  the  pleading  and  argument  adduced  at  the  hear- 
ing upon  the  oral  motion  to  vacate  and  dissolve 
the  temporary  restraining  order,  the  Court  had 
decided,  on  its  own  initiative,  to  modify  the  tem- 
porary restraining  order  and  substitute  therefor  an 
amended  temporary  restraining  order;  that  such 
modification  was  being  made  for  the  purpose  of 
clarifying — where  the  Court  felt  that  clarification 
might  properly  be  made — the  original  temporary 
restraining  order;  that  upon  careful  re-examination 
of  the  petition  the  Court  in  the  first  instance  inad- 
vertently failed  to  note  the  absence  of  an  allegation 
in  the  petition  upon  which  to  base  a  prayer  with 
respect  to  a  particular  paragraph  of  the  original 
temporary  restraining  order — the  Court  referring 
to  paragraph  (f )  of  the  petition  and  of  the  original 
temporary  restraining  oixler. 

The  Court  handed  counsel  for  petitioner,  the 
amicus  curiae,  and  Mr.  Joseph  Nunes,  copies  of 
the  proposed  amended  temporary  restraining  order. 
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The  Court  read  the  proposed  amended  temporary 
restraining  order. 

Court  recessed  at  2:02  p.m.  and  reconvened  at 
2 :15  p.m. 

Counsel  for  petitioner  and  amicus  curiae  were 
present  in  court. 

The  Court  amended  the  proposed  amended  tem- 
porary restraining  order  as  follows:  by  striking 
out  the  word  ^^nterfer — "  on  line  2,  page  5,  and 
the  words  '4ng  with"  on  line  3,  page  5,  and  substi- 
tuting therefor  the  word  ^'obstructing." 

The  Court  read  a  telegram  received  from  Jack 
Hall,  Regional  Director,  I.L.W.U.,  giving  reasons 
for  the  absence  of  Mr.  Richard  Gladstein.  Court 
ordered  that  the  telegram  be  marked  as  Court's 
Exhibit  ''1." 

The  Court  signed  the  amended  temporary  i^e- 
straining  order  and  ordered  that  same  be  filed. 

Court  adjourned  at  2 :16  p.m. 

By  order  of  the  Court. 

/s/  JOHN  ILALAOLE,  JR., 
Courtroom  Clerk. 

I  hereby  certify  that  the  foregoing  is  a  full,  time 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth   Circuit,   Territory  of 
Hawaii. 
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In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al, 
etc., 

Respondents. 

AMENDED 
TEMPORARY   RESTRAINING   ORDER 

Filed  at  2:16  o'clock  p.m.,  September  23,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii.  [186] 

Territory  of  Hawaii  to  the  International  Longshore- 
men's and  Warehousemen's  Union  (CIO), 
Local  149  of  the  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Unit  1, 
Local  149  of  the  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Joseph 
Nunes,  Daniel  Rapozo,  Fernando  Fontanilla, 
Thomas  Takemoto,  Sunao  Iwamoto,  William 
Paia,  Yoshikazu  Morimoto,  Benjamin  lida, 
George  Masaki,  (  harles  Morita,  Ronald  Toyo- 
fuku,  Taku  Akania,  John  Doe,  Mary  Doe,  Rich- 
ard Roe,  et  al.  Greetings : 
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Whereas,  the  Lihue  Plantation  Company,  Lim- 
ited, has  tiled  herein  a  petition  against  you  praying 
to  be  relieved  touching  the  matters  therein  set  forth ; 
and 

Whereas,  an  order  to  show  cause  issued  from  and 
under  the  seal  of  this  Court  ordering  you  to  appear 
before  the  undersigned.  Judge  of  the  above  entitled 
Court,  on  Friday,  the  27th  day  of  September,  1946, 
at  the  hour  of  9  o'clock  a.m.,  and  [187] 

Whereas,  a  Motion  for  Temporary  Restraining 
Order  was  also  filed  and,  by  supporting  affidavits 
and  evidence  adduced  by  the  Petitioner  at  the  time 
of  the  filing  of  the  petition  in  the  above  entitled 
proceeding,  it  appeared  that  the  acts  therein  speci- 
fied and  complained  of  will  continue  unless  re- 
strained pending  a  hearing  on  the  petition  in  the 
above  entitled  proceeding;  and 

Whereas,  pursuant  to  the  prayer  of  said  petition 
and  the  said  motion,  a  Temporary  Restraining 
Order  was  issued  on  the  17th  day  of  September, 
1946,  and  subsequently  the  Respondents,  by  Rich- 
ard Gladstein,  acting  in  their  behalf  and  as  their 
attorney,  entered  an  appearance  and  presented  an 
oral  motion  to  dissolve  and  vacate  said  Tempdrai'y 
Restraining  Order,  and  a  hearing  thereon  was  had 
before  the  Court,  to  wit,  the  undersigned,  the  Cir- 
cuit Judge  of  the  Fifth  Circuit,  Territory  of  Ha- 
waii, At  Chambers,  In  Equity,  Petitioners  being 
represented  thereat  by  Attorneys  Montgomery  E. 
Winn  and  E.  C.  Moore,  of  Vitousek,  Pratt,  and 
Winn,  and  Dudley  C.  Lewis,  Esq.,  Deputy  Attorney 
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General  of  the  Territory  of  Hawaii,  appearing  at 
the  request  of  the  Court  and  as  amicus  curiae,  and 
the  Court,  after  hearing  and  considei'ing  argument 
on  said  motion  having  overruled  the  same  and  hav- 
ing given  notice  to  the  parties  to  appear  at,  and 
continued  proceedings  until  the  23d  day  of  Sep- 
tember, 1946,  so  that  the  parties  might  then  be 
advised  if  the  Court  should  then,  upon  its  own 
initiative,  modify,  the  aforesaid  Temporary  Re- 
straining Order; 

Now,  Therefore,   after  consideration   and   delib- 
eration, the  Court  does,  on  this  23d  day  of  Sep-   I 
tember,  1946,  modify  the  aforesaid  Temporary  Re- 
straining Order;  and 

It  Is  Ordered  that  said  Temporary  Restraining 
Order  be,  and  it  hereby  is  modified  to  the  extent 
hereof  and  by  substituting  therefor  of  this 
Amended  Temporary  Restraining  Order;  [188] 

Wherefore,  you.  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Local  149  of 
the  International  Longshoremen's  and  Warehouse- 
men's Union  (CIO),  Unit  1,  Local  149  of  the 
International  Longshoremen 's  and  Warehousemen 's 
Union  (CIO),  Joseph  Nunes,  Daniel  Rapozo,  Fer- 
nando Pontanilla,  Thomas  Takemoto,  Sunao  Iwa- 
moto,  William  Paia,  Yoshikazu  Morimoto,  Ben- 
jamin lida,  George  Masaki,  Charles  Morita,  Ronald 
Toyofuku,  Taku  Akama,  John  Doe,  Mary  Doe, 
Richard  Roe,  et  al.,  are  hereby  restrained  and  en- 
joined imtil  the  further  order  of  this  Court  from 
in  any  way 
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(1)  Obstructing  or  attempting  to  obstruct,  by 
massing  of  pickets  or  otherwise,  the  ingress  to  or 
egress  from  the  Petitioner's  mill,  store  or  other 
plantation  buildings  or  premises  located  in  the 
County  of  Kauai,  Territory  of  Hawaii,  of  the  Peti- 
tioner, its  employees,  or  any  others  who  may  enter 
or  desire  to  enter  said  premises  for  the  purpose  of 
performing  work  or  for  other  lawful  occasion; 

(2)  Obstructing  or  attempting  to  obstruct,  by 
massing  of  pickets  or  otherwise,  freedom  of  move- 
ment on  or  along  the  public  or  private  roads  or 
ways  in  or  about  the  Petitioner's  premises,  of  the 
Petitioner,  its  employees,  or  any  other  persons  who 
may  pass  or  desire  to  pass  on  or  along  said  roads 
or  ways  for  the  purpose  of  performing  work  or  for 
other  lawful  occasion; 

(3)  Obstructing  or  attempting  to  obstruct  the 
free  movement  in,  on  or  about  the  Petitioner's 
premises,  of  the  Petitioner,  its  employees,  or  any 
other  persons  who  may  be  in,  on  or  about  said 
premises  for  the  purpose  of  performing  work  or 
for  other  lawful  occasion; 

(4)  Threatening  violence  to,  intimidating,  or 
coercing,  or  attempting  to  intimidate  or  coerce,  the 
employees  of  the  Petitioner  or  those  seeking  em- 
ployment with  the  Petitioner,  or  any  persons  Who 
are  lawfully  upon  the  Petitioner's  premises  [189] 
or  are  proceding  to  or  from  said  premises;         ■■■'■• 

(5)  Coercing  or  intimidating,  or  attempting  to 
coerce  or  intimidate,  employees  of  the  Petitioner  or 
those  seeking  employment  with  the  Petitioner,  % 
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means  of  threats  concerning  the  safety  or  welfare 
of  the  families  of  such  employees  or  the  families 
of  those  seeking  emi)loyment  with  the  Petitioner; 
or  threatening  violence  to,  or  coercing  or  intimi- 
dating, or  attempting  to  coerce  or  intimidate,  such 
families ; 

(6)  Without  express  written  consent  of  the 
occupants  thereof,  visiting  or  being  at  or  about  the 
dwelling  houses  or  residence  premises  belonging  to 
Petitioner  and  occupied  by  employees  of  or  persons 
seeking  employment  with  Petitioner  and  thereat 
being  offensive,  disorderly,  threatening  or  intimi- 
dating (in  words  or  actions)  towards,  and  harassing, 
such  occupants,  or  any  of  them; 

(7)  Mass  picketing  by  assembling  in  compact 
groups  or  congregating  in  crowds  on  or  near  real 
property  of  the  Petitioner,  whether  used  for  busi- 
ness or  residence  purposes,  to  thereby  prevent  or 
attempt  to  prevent  or  in  any  manner  physically 
obstruct  or  interfere  with  ingress  to  or  egress  from 
said  real  property  by  Petitioner,  any  of  its  employ- 
ees, or  any  other  persons  lawfully  seeking  to  enter 
or  leave  any  of  said  real  prox)erty; 

1  And  in  Furtherance  Hereof,  you  are  hereby 
ordered  to  limit  the  number  of  pic^kets  which  you 
shall  use  to  not  more  than  three  (3)  pickets  in  a 
group  at  any  point  and  station  when  stationed  at 
points  of  ingress  to  and  egress  from  the  Petitioner's 
property,  provided,  however,  that  any  pickets  in 
excess  of  three  (3)  at  any  one  point  and  station, 
shall  be  in  motion  and,  except  when  passing  each 
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other,  shall  maintain  a  distance  of  not  less  '  than 
ten  (10)  feet  between  each  other  and  such  picketing 
as  shall  be  done  by  them  shall  not  be  violative  of 
any  of  the  preceding  restrictive  [190]  provisions 
hereof;  all  pickets  being  hereby  enjoined  from 
picketing  other  than  in  a  peaceful  and  lawful  man- 
ner and  from  obstructing  the  Petitioner,  its  em- 
ployees, or  any  other  persons  lawfully  seeking  to 
enter  or  leave  the  Petitioner's  premises;  and  all 
pickets  being  also  enjoined  from  otherwise  com- 
mitting any  of  the  acts  hereinbefore  prohibited. 
Any  persons  engaged  in  such  picketing  as  is  not 
hereby  restricted  or  prohibited  shall  wear  arm- 
bands reading  ^^ Authorized  Picket,"  or  ''UP.'' 

Dated :   Lihue,  Kauai,  T.  H.,  September  23,  1946. 

/s/  PHILIP  L.  RICE, 

Circuit  Judge,  Fifth  Circuit, 
Territory  of  Hawaii. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit   Court,   Fifth   Circuit   Territbi'y'  6f 
Hawaii.  [191] 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR.,      ' 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory   of 
Hawaii. 


204  Constando  R.  Alesna,  et  ah. 

In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

Eq.  No.  120 
At  Chambers — In  Equity 

Petition  for  Injunction 

Filed  at  4:22  o'clock  i^.m.,  September  23,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al, 
etc., 

Respondents. 

QRDER  FOR  SERVICE  OF  COPIES  OF 
AMENDED  TEMPORARY  RESTRAIN- 
ING ORDER 

The;  Territory  of  Hawaii  to  the  High  Sheriff  of 
the  Territory  of  Hawaii,  or  his  Deputy;  the 
Chief  of  Police  of  any  County  of  the  Territory 
of  Hawaii,  or  his  Deputy ;  or  any  Police  Officer 
in  the  Territory  of  Hawaii: 

You  are  commanded  to  serve,  upon  the  Respond- 
ents above  named,  certified  copies — to  wit,  so  that 
each  of  said  Respondents  shall  be  served  with  one 
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of  such  copies — of  the  Amended  Temporary  Re- 
straining Order  by  me,  Circuit  Judge  of  the  Circuit 
Court  of  the  Fifth  Circuit,  sitting  at  Chambers,  In 
Equity,  in  the  courtroom  of  the  said  Court,  at  Lihue, 
County  of  Kauai,  Territory  of  Hawaii,  entered  and 
filed  this  23d  day  of  September,  1946. 

You  are  further  commanded  to  make  a  written 
return  of  your  [192]  proceedings  in  making  of  serv- 
ice as  aforesaid  and  to  file  such  return  with  the 
Clerk  of  said  Court. 

Witness  my  hand  and  the  seal  of  the  Circuit 
Court,  Fifth  Circuit,  Territory  of  Hawaii,  at  Lihue, 
Kauai,  Territory  of  Hawaii,  this  23d  day  of  Sep- 
tember, 1946. 

[Seal]         /s/  PHILIP  L.  RICE, 

Circuit  Judge,  Fifth  Circuit, 
Territory  of  Hawaii. 
Attest : 

/s/  SAMUEL  H.  KIMURA, 
File  Clerk. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,   Territory  of 
Hawaii. 
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In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

At  Chambers 

Equity  No.   120 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

CHAMBERS  SUMMONS  PETITION  FOR  IN- 
JUNCTION, ORDER  TO  SHOW  CAUSE, 
TEMPORARY  RESTRAINING  ORDER- 
OFFICER'S  RETURN 

Served  the  within  Summons  on  Yoshikazu  Mori- 
moto,  therein  named  as  one  of  the  respondents  by 
handing  and  delivering  to  and  leaving  with  liim 
personally,  at  Lihue,  Lihue  District,  County  of 
Kauai,  Territory  of  Hawaii,  a  certified  copy  of  the 
said  Summons  and  of  the  Petition  for  Injunction, 
Order  to  Show  Cause  and  Temporary  Restraining 
Order  attached  thereto,  and  at  the  same  time  showing 
him  the  originals  thereof,  this  23rd  day  of  September, 
A.  D.  1946. 


vs,  Philip  L.  Bice,  et  ai.  207 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day  of 
September,  A.  D.  1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 

Piled  at  11:00  o'clock  a.m.,  September  26,  1946. 

/s/  SAMUEL  H.  KIMURA, 
Pile  Clerk,  Circuit  Court,  Pifth  Circuit,  Territory 
of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Coirrt,  Pifth  Circuit,  Territory  of 
Hawaii.  [194] 

[Title  of  Circuit  Court  and  Cause.] 

CHAMBERS  SUMMONS  PETITION  POR  IN- 
JUNCTION, ORDER  TO  SHOW  CAUSE, 
TEMPORARY  RESTRAINING  ORDER— 
OPPICER'S  RETURN 

Served  the  within  Summons  on  William  Paia, 
therein  named  as  one  of  the  respondents,  by  hand- 
ing and  delivering  to  and  leaving  with  him  person- 
ally, at  Kapaia,  Lihue,  District,  County  of  Kauai, 
Territory  of  Hawaii,  a  certified  copy  of  the  said 
Summons  and  of  the  Petition  for  Injunction,  Order 
to  Show  Cause  and  Temporary  Restraining  Order 
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attached  thereto,  and  at  the  same  time  showing  him 
the  originals  thereof,  this  23rd  day  of  September, 
A.  D.  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day  of 
September,  A.  D.   1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 

Filed  at  11:00  o'clock  a.m.,  September  26,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth  Circuit,  Territory  of 
Hawaii.  [195] 

[Title  of  Circuit  Court  and  Cause.] 

CHAMBERS  SUMMONS  PETITION  FOR  IN- 
JUNCTION, ORDER  TO  SHOW  CAUSE, 
TEMPORARY  RESTRAINNG  ORDER  — 
OFFICER'S  RETURN 

Served  the  within  Summons  on  Thomas  Take- 
moto,  also  known  as  Tsutomu  Takemoto,  Sunao 
Iwamoto  and  Charles  Morita,  therein  named  as  some 
of  the  respondents,  by  handing  and  delivering  to 
and  leaving  with  each  of  them  persoiially,  at  Lihue, 
Lihue  District,  County  of  Kauai,  Territory  of  Ha- 
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waii,  a  certified  copy  of  the  said  Summons  and  of 
the  Petition  for  Injunction,  Order  to  Show  Cause 
and  Temporary  Restraining  Order  attached  thereto, 
and  at  the  same  time  showing  each  of  them  the 
originals  thereof,  this  17th  day  of  September,  A.  D. 
1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day  of 
September,  A.  D.  1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 

Piled  at  11:02  o'clock  a.m.,  September  26,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth  Circuit,  Territory  of 
Hawaii.  [196] 
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[Title  of  Cii'(*uit  Court  and  Cause.] 

CHAMBERS  SUMMONS  PETITION  FOR  IN- 
JUNCTION, ORDER  TO  SHOW  CAUSE, 
TEMPORARY  RESTRAINNG  ORDER  — 
OFFICER'S  RETURN 

Served  within  Summons  on  Joseph  Nunes,  Daniel 
Rapozo,  Fernando  FontaniJla,  Benjamin  lida,  also 
known  as  Benedict  lida,   Geors'e  Masaki,  Ronald 

7  v_^  7 

Toyofuku  and  Taku  Akama,  therein  named  as  some 
of  the  respondents  by  handing  and  delivering  to 
and  leaving  with  each  of  them  jDersonally,  at  Kapaia, 
Lihue  District,  (  ounty  of  Kauai,  Territory  of 
Hawaii,  a  certified  copy  of  the  said  Summons  and 
of  the  Petition  for  Injunction,  Order  to  Show  Cause 
and  Temporary  Restraining  Order  attached  thereto, 
and  at  the  same  time  showing  each  of  them  the  orig- 
inals thereof,  this  17th  day  of  September,  A.  D. 
1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day 
of  September,  A.  D.  1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 
Filed  at  11:03  o'clock  a.m.,  September  26,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  couit  and  cause. 

[Seal]          /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,  Territory  of 
Hawaii.  [197] 
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[Title  of  Circuit  Court  and  Cause.] 

CHAMBERS  SUMMONS  PETITION  FOR  IN- 
JUNCTION, ORDER  TO  SHOW  CAUSE, 
TEMPORARY  RESTRAINNG  ORDER  — 
OFFICER'S  RETURN 

Served  the  within  Summons  upon  Unit  1,  Local 
149,  of  the  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  therein  named  as  one  of 
the  respondents  by  handing  and  delivering  to  and 
leaving  with  Joseph  Nunes  personally,  the  person 
found  in  charge  as  president  of  the  said  Unit  1, 
Local  149,  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  at  its  office  at  Kapaia, 
Lihue  District,  County  of  Kauai,  Territory  of  Ha- 
waii, a  certified  copy  of  the  said  Summons  and  of 
the  Petition  for  Injunction,  Order  to  Show  Cause 
and  Temporary  Restraining  Order  attached  thereto, 
and  at  the  same  time  showing  him  the  originals 
thereof,  this  17th  day  of  September,  A.  D.  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day 
of  September,  A.  D.  1946. 

/s/  RICHARD  L  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 
Filed  at  11:04  o'clock  a.m.,  September  26,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,  Territory  of 
Hawaii.  [198] 
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[Title  of  Circuit  Court  and  Cause.] 

CHAMBERS  SUMMONS  PETITION  FOR  IN- 
JUNCTION, ORDER  TO  SHOW  CAUSE, 
TEMPORARY  RESTRAINING  ORDER  — 
OFFICER'S  RETURN 

Served  the  within  Summons  upon  Local  149  of 
the  International  Longshoremen's  and  Warehouse- 
men's Union  (CIO),  therein  named  as  one  of  the 
respondents  by  handing  and  delivering  to  and  leav- 
ing v^ith  William  Paia  personally,  the  person  found 
in  charge  as  president  of  the  said  Local  149  of  the 
International  Longshoremen's  and  Warehousemen's 
Union  (CIO),  at  its  office  at  Kapaia,  Lihue  District, 
County  of  Kauai,  Territory  of  Hawaii,  a  certified 
copy  of  the  said  Summons  and  of  the  Petition  for 
Injunction,  Order  to  Show  Cause  and  Temporary 
Restraining  Order  attached  thereto,  and  at  the  same 
time  showing  him  the  originals  thereof,  this  23rd 
day  of  September,  A.  D.  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day 
of  September,  A.  D.  1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 

Filed  at  11:05  o'clock  a.m.,  September  26,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 
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I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth  Circuit,  Territory  of 
Hawaii.  [199] 

SHERIFF'S  SUMMONS 

Served  the  within  named,  Equity  No.  120  Cham- 
ber Summons,  Petition  for  Injunction,  Order  to 
Show  Cause  and  Temporary  Restraining  Order 
upon  the  within  named  defendant  by  Personally 
handing  to  its  representative,  a  Certified  Copy  of 
the  Original,  at  the  same  time  showing  to  her  the 
Original,  at  their  headquarters,  at  Pier  11,  Hono- 
lulu, T.  H.,  on  September  21st,  1946. 

/s/  LUTHER  K.  KEKOA, 

Deputy  Sheriff,  City  and 
Covmty  of  Honolulu,  T.  H. 

P.  S. — Mrs.  Rosenthal  actually  received  the  doc- 
uments. 

Filed  at  11:06  o'clock  a.m.,  September  26,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,  Territory  of 
Hawaii.  [200] 
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In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

At  Chambers 
Equity  No.   120 

Petition  for  Injunction 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

ORDER  FOR  SERVICE  OF  COPIES  OF 
AMENDED  TEMPORARY  RESTRAINING 
ORDER  AMENDED  TEMPORARY  RE- 
STRAINING ORDER  —  OFFICER'S  RE- 
TURN 

Served  the  within  Order  for  Service  of  Copies 
of  Amended  Temporary  Restraining  Order  and 
Amended  Temporary  Restraining  Order  on  William 
Paia,  Tsutomu  Tateishi  as  John  Doe  and  Mitsuo 
Shimizu  as  Richard  Roe,  therein  named  as  some 
of  the  respondents  by  handing  aiid  delivering  to 
and  leaving  with  each  of  them  personally,  at  Kapaia, 
Lihue  District,  County  of  Kauai,  Territor}'  of  Ha- 
waii, a  certified  copy  of  the  said  Order  for  Service 
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of  Copies  of  Amended  Temporary  Restraining 
Order  and  Amended  Temporary  Restraining  Order, 
this  23rd  day  of  September,  A.  D.  1946. 

Dated  at  Lihiie,  Kauai,  T.  H.,  on  the  26th  day 
of  September,  A.  D.  1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 
Filed  at  3:11  o'clock  p.m.,  September  26,  1946. 
/s/  Yukichi  Gushiken,  Acting  File  Clerk,  Circuit 
Court,  Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk   Circuit   Court,   Fifth   Circuit,   Territory   of 
Hawaii.  [201] 

[Title  of  Circuit  Court  and  Cause.] 

ORDER  FOR  SERVICE  OF  COPIES  OF 
AMENDED  TEMPORARY  RESTRAINING 
ORDER,  AMENDED  TEMPORARY  RE^ 
STRAINING  ORDER  — OFFICER'S  RE- 
TURN 

Served  the  within  Order  for  Service  of  Copies 
of  Amended  Temporary  Restraining  Order  and 
Amended  Temporary  Restraining  Order  on  Daniel 
Rapozo  and  Fernando  Fontanilla,  therein  named 
as  some  of  the  respondents  by  handing  and  deliver- 
ing to  and  leaving  with  each  of  them  personally, 
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at  Hanamaulu,  Lihue  District,  County  of  Kauai, 
Territory  of  Hawaii,  a  certified  copy  of  the  said 
Order  for  Service  of  Copies  of  Amended  Temporary 
Restraining  Order  and  Amended  Temporary  Re- 
straining Order,  this  23rd  day  of  September,  A.  D. 
1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day  of 
September,  A.  D.  1946. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 

Filed  at  3:10  o'clock  p.m.,  September  26,  1946. 
/s/  Yukichi  Gushiken,  Acting  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth  Circuit,  Territory  of 
Hawaii.  [202] 

[Title  of  Circuit  Court  and  Cause.] 

ORDER  FOR  SERVICE  OF  COPIES  OF 
AMENDED  TEMPORARY  RESTRAINING 
ORDER,  AMENDED  TEMPORARY  RE- 
STRAINING ORDER  — OFFICER'S  RE- 
TURN 

Served  the  within  Order  for  Service  of  Copies 
of  Amended  Temporary  Restraining  Order  and 
Amended  Temporary  Restraining  Order  on  Jose})h 
Nunes,  Benjamin  lida,  also  known  as  Benedict 
lida,  George  Masaki,  Ronald  Toyofuku,  Taku 
Akama,  Thomas  Takemoto,  also  known  as  Tsutomu 
Takemoto,  Sunao  Iwamoto,  Yoshikazu  Morimoto, 
Charles   Morita   and    Shizuo   Hamamoto   as    Jolm 
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Doe  1,  therein  named  as  some  of  the  respondents 
by  handing  and  delivering  to  and  leaving  with  each 
of  them  personally,  at  Lihue,  Lihiie  District,  County 
of  Kauai,  Territory  of  Hawaii,  a  certified  copy  of 
the  said  Order  for  Service  of  Copies  of  Amended 
Temporary  Restraining  Order  and  Amended  Tem- 
j^orary  Restraining  Order,  this  23rd  day  of  Sep- 
tember, A.  D.  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day 
of  September,  A.  D.  1946. 

Filed  at  3:09  o'clock  p.m.,  September  26,  1946. 
/s/  Yukichi  Gushiken,  Acting  File  Clerk,  Circuit 
Court,  Fifth  Circuit,  Territory  of  Hawaii. 

/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  County  of 
Kauai,  T.  H. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  rri  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,  Fifth   Circuit,   Territory   of 
Hawaii.  [203] 

[Title  of  Circuit  Court  and  Cause.] 

ORDER  FOR  SERVICE  OF  COPIES  OP 
AMENDED  TEMPORARY  RESTRAINING 
ORDER,  AMENDED  TEMPORARY  RE- 
STRAINING ORDER  — OFFICER'S  RE- 
TURN 

Served  the  within  Order  for  Sei'vice  of  Copies  of 
Amended     Temporary     Restraining     Order     and 
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Amended  Temporary  Restraining  Order  upon 
Unit  1,  Local  149,  of  t]ie  International  Longshore- 
men's and  Warehousemens '  Union  (CIO),  therein 
named  as  one  of  the  respondents  ])y  handing  and 
delivering  to  and  leaving  with  Joseph  Nunes  person- 
ally, the  person  found  in  charge  as  president  of  the 
said  Unit  1,  Local  149,  International  Longshore- 
men's and  Warehousemen's  Union  (CIO),  at  Lihue, 
Lihue  District,  County  of  Kauai,  Territory  of  Ha- 
waii, a  certified  copy  of  the  said  Order  for  Service 
of  Copies  of  Amended  Temporary  Restraining 
Order  and  Amended  Temporary  Restraining  Order, 
this  23rd  day  of  September,  A.  D.  1946. 

Dated  at  Lihue,  Kauai,  1\  H.,  on  the  26th  day  of 
September,  A.  D.  1946. 

Filed  at  3:08  o'clock  p.m.,  September  26,  1946. 
/s/  Yukichi  Gushiken,  Acting  File  Clerk,  Circuit 
Court,  Fifth  Circuit,  Territory  of  Hawaii. 
/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  Coimty  of 
Kauai,  T.  H. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk  Circuit   Court,   Fifth   Circuit,   Territory   of 
Hawaii.  [204] 


vs,  Philip  L.  Rice,  et  oH.  219 

[Title  of  Circuit  Court  and  Cause.] 

ORDER  FOR  SERVICE  OF  COPIES  OF 
AMENDED  TEMPORARY  RESTRAINING 
ORDER,  AMENDED  TEMPORARY  RE- 
STRAINING ORDER  —  OFFICER 'S  RE- 
TURN 

Served  the  within  Order  for  Service  of  CopicKS 
of  Amended  Temporary  Restraining  Order  and 
Amended  Temporary  Restraining  Order  upon  Local 
149  of  the  International  Longshoremen 's  and  Ware- 
housemen's Union  (CIO),  therein  named  as  one 
of  the  respondents  by  handing  and  delivering  to 
and  leaving  with  William  Paia,  personally,  the 
person  found  in  charge  as  president  of  the  said 
Local  149,  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  at  Kapaia,  Lihue  Dis- 
trict, County  of  Kauai,  Territory  of  Hawaii,  a  cer- 
tified copy  of  the  said  Order  for  Service  of  Copies 
of  Amended  Temporary  Restraining  Order  and 
Amended  Temporary  Restraining  Order,  this  23rd 
day  of  September,  A.  D.  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  26th  day 
of  September,  A.  D.  1946. 

Filed  at  3:07  o'clock  p.m.,  September  26,  1946. 
/s/  Yukichi  Gushiken,  Acting  File  Clerk,  Circuit 
Court,  Fifth  Circuit,  Territory  of  Hawaii.        . 
/s/  RICHARD  I.  SAKODA, 

Captain  of  Police,  Coimty  of 
Kauai,  T.  H. 
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I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth   Circuit,  Territory  of 
Hawaii. 

SHERIFF'S  RETURN 

Served  the  within  named  Petition  for  Injunction 
and  Amended  Temporary  Restraining  Order,  on  the 
International  Longshoremen's  and  Warehousemen's 
Union  (CIO),  by  handing  to  its  representative  Mrs. 
Pauline  Rosenthal  (Office  Manager)  a  certified  copy 
of  same,  at  the  Union's  office.  Pier  11,  South  Queen 
St.,  Honolulu,  T.  H.,  this  24th  day  of  September, 
1946. 

/s/  LUTHER  K.  KEKOA, 

Deputy  Sheriff,  City  and 
County  of  Honolulu,  T.  H. 

Piled  at  3:06  o'clock  p.m.,  September  26,  1946. 
/s/  Yukichi  Gushiken,  Acting  File  Clerk,  Circuit 
Court,  Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]         /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,   Fifth  Circuit,   Territory  of 
Hawaii.  [206] 
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RADIOGRAM 

Sep.  27,  1946. 

Confirmation  Copy  Telephoned  to  Copy  Called 
for  by Time Date 

1  GH  141  Honolulu  26 

Honorable  Philip  L.  Rice 

Judge  of  the  Circuit  Court 

Fifth    Circuit    Court    House    Lihue 

Reference  Equity  one  twenty  Lihue  Plantation 
Company  versus  International  Longshoremen's  and 
Warehousemen's  Union  and  others  in  which  hear- 
ing on  the  order  to  show  cause  why  injunction 
should  not  issue  was  originally  scheduled  for  nine 
a.m.  September  27th  Nineteen  Forty-six  Richard 
Gladstein  acting  for  and  in  behalf  of  all  respond- 
ents therein  and  Montgomery  Winn  as  attorney  for 
Petitioner  have  entered  into  a  stipulation  extending 
time  to  answer  demur  or  otherwise  plead  the  peti- 
tion filed  herein  and  also  extending  time  for  response 
on  order  to  show  cause  and  continuing  time  of 
hearing  on  said  order  imtil  October  seventh,  Nine- 
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teen  Forty-six  all  subject  to  approval  of  court  stipu- 
lations being  transmitted  to  you  this  date 

RICHAKD  GLADSTEIN, 
; ..  Attorney  for  Respondents, 

VITOUSEK,  PRATT  &  WINN, 
By  MONTGOMERY  WINN, 

Attorneys  for  Petitioner. 
745A 
745A 

Filed  at  8:17  o'clock  a.m.,  September  27,  1946. 

/s/  SAMUEL  H.  KIMURA, 
File  Clerk  Circuit  Court,  Fifth  Circuit,  Territory 
of  Hawaii. 

I  hereby  certify  that,  exclusive  of  the  printed 
portion  of  the  Radiogram  form  on  which  the  origi- 
nal in  the  file  appears,  the  foregoing  is  a  full,  true, 
and  correct  copy  of  the  original  in  the  files  of  the 
Circuit  Court,  Fifth  Circuit,  Territory  of  Hawaii. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,   Fifth   Circuit,   Territory  of 
Hawaii.  [207] 


vs,  Philip  L.  Rice,  et  al.  223 

In  the  Circuit  Court  of  the  Fifth  Circuit, 

Territory  of  Hawaii  ■ 

Eq.  No.  120 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOEEMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

STIPULATION    AND    ORDER    EXTENDING 
TIME  ON  ORDER  TO  SHOW  CAUSE 

Filed  at  11:03  o'clock  a.m.,  September  27,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

Vitousek,  Pratt  &  Winn,  Alexander  &  Baldwin 
Bldg.,  Honolulu,  T.  H.,  Attorneys  for  Petitioner. 

Whereas,  the  Respondents  in  the  above  entitled 
matter  have  requested,  through  their  attorney, 
Richard  Gladstein,  and  acting  in  their  behalf,  that 
the  time  within  which  the  Respondents  may  respond 
to  the  Order  to  Show  Cause  herein  be  extended  to 
the  7th  day  of  October,  1946;  and  that  the  hearing 
on  the  said  Order  to  Show  Cause  be  continued  until 
the  7th  day  of  October,  1946 ;  and 
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Whereas,  the  Petitioner  herein  has  no  objection 
thereto ; 

Now  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed  between  the  Petitioner  and  the  Respondents 
herein,  by  their  respective  attorneys,  that  with  the 
approval  of  the  Court : 

(1)  The  time  within  which  the  Respondents  may 
respond  to  the  Order  to  Show  Cause  in  the 
above  entitled  matter  is  extended  to  the  7th 
day  of  October,  1946;  and 

(2)  The  isearing  on  the  Order  to  Show  Cause 
shall  be  continued  [209]  until  the  7th  day  of 
October,  1946,  at  the  hour  of  nine  o'clock  a.m. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO), 
LOCAL  149  OP  THE  INTERNATIONAL 
LONGSHOREMEN'S  AND  WAREHOUSE- 
MEN'S UNION  (CIO),  UNIT  1,  LOCAL  149, 

'  OP  THE  INTERNATIONAL  LONGSHORE- 
MEN'S AND  WAREHOUSEMEN'S  UNION 

•       (CTO),    JOSEPH    NUNES,    DANIEL 

■  RAPOZO,  FERNANDO  PONTANILLA, 
THOMAS  TAKEMOTO,  SUNAO  IWA- 
MOTO,  WILLIAM  PAIA,  YOSHIKAZU 
MORIMOTO,  BENJAMIN  IIDA,  GEORGE 
MASAKI,  CHARLES  MORITA,  RONALD 
TOYOFUKU,  TAKU  AKAMA,  JOHN  DOE, 
MARY  DOE,  RICHARD  ROE,  et  al.. 

By  /s/  RICHARD  GLADSTEIN, 

Attorney  for  Respondents. 
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THE   LIHUE   PLANTATION    COMPANY, 
LIMITED, 

By  VITOUSEK,  PRATT  &  WINN, 
By  /s/  E.  C.  MOORE, 

Attorneys  for  Petitioner. 

Grood  cause  appearing  therefore,  the  above  is 
approved  and  it  is  so  ordered:  provided,  however, 
and  upon  the  condition  that  the  Amended  Tempo- 
rary Restraining  Order  heretofore  issued  shall  con- 
tinue in  effect  until  further  order  of  this  Court. 
[Seal]        /s/  PHILIP  L.  RICE,  i    ; 

Judge  of  the  above  entitled 
Court. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR.,  ' 

Clerk,  Circuit  Court,   Fifth  Circuit,   Territory  of 

Hawaii.  [210]  •      ' 


t  * 


'  ■>'{'[.'  I 


226  Constancio  E,  Alesna,  et  ah, 

•'  •  in  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 


■;! 


THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

STIPULATION  EXTENDING  TIME 

Piled  at  11:03  o'clock  a.m.,  September  27,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

Vitousek,  Pratt  &  Winn,  Alexander  &  Baldwin 
Bldg.,  Honolulu,  T.  H.,  Attorneys  for  Petitioner. 

It  Is  Hereby  Agreed  by  and  betw^een  The  Lihue 
Plantation  Company,  Limited,  the  Petitioner  herein, 
by  its  attorneys,  and  the  above  named  Respondents, 
by  Richard  Gladstein  acting  in  their  behalf  and 
as  their  attorney,  that  said  Respondents  may  have 
to  and  including  the  7th  day  of  October,  1946,  within 
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which  to  answer,  demur  or  otherwise  plead  to  the 
Petition  filed  herein. 

Dated:  Honolulu,  T.  H.,  September  26,  1946. 

INTERNATIONAL  LONGSHOREMEN'S   AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al.. 
By  /s/  RICHARD  GLADSTEIN,       ^  , 
Attorney  for  Respondents. 

THE    LIHUE    PLANTATION    COMPANY, 
LIMITED, 

By  VITOUSEK,  PRATT  &  WINN, 

By  /s/  E.  C.  MOORE, 

Attorneys   for   Petitioner. 

Approved : 

/s/  PHILIP  L.  RICE,  .  ;  ; ;:  : 

Judge  of  the  above  entitled 
Court. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 

Clerk,   Circuit  Court,   Fifth   Circuit,   Territory   of 
Hawaii.  [212]  ' 
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In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

At  Chambers — In  Equity 

In  Open  Court,  Friday,  September  27,  1946. 
Court  Convened  at  9 :00  a.m. 

Present:  Honorable  Philip  L.  Rice, 

Judge  Presiding. 
Kenichi  Umemoto,  Court  Reporter, 
John  Ilalaole,  Jr.,  Courtroom  Clerk. 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

Appearance : 

Yoshikazu  Morimoto,  one  of  the  respondents. 

The  Court  read  into  the  record  a  telegram — filed 
at  8:17  a.m.,  September  27,  1946 — from  Richard 
Gladstein,  attorney  for  respondents,  and  Vitousek, 
Pratt  and  Winn  by  Montgomery  Winn,  attorneys 
for  petitioner. 

The  Court  stated  that  upon  the  receipt  of  the 
stipulation  as  mentioned  in  the  telegram  the  Court 
will  approve  same,  subject,  however,  on  the  condi- 
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tion  that  the  Amended  Temporary  Restraining 
Order  continue  in  effect  until  the  hearing  on  the 
order  to  show  cause. 

Court  recessed  at  9:03  a.m.  reconvening  at 
11 :30  a.m. 

No  appearance  was  noted. 

Court  stated  that  the  stipulation  extending 
time  had  been  received,  approved  and  filed  and  that 
the  respondents  had  up  to  and  including  the  7th  of 
October,  1946,  within  which  to  answer,  demur  or 
otherwise  plea  to  the  petition  as  filed;  that  the 
stipulation  and  order  extending  time  on  order  to 
show  cause  allowing  the  respondents  until  October 
7,  1946,  within  which  to  respond  to  the  order  to 
show  cause  had  also  been  received,  approved  and 
filed  upon  the  condition  that  the  Amended  Tem- 
porary Eestraining  Order  continue  in  effect  until 
the  further  order  of  the  Court.  Hearing  on  order 
to  show  cause  was  set  at  9 :00  a.m.,  October  7,  1946. 

Court  adjourned  at  11 :35  a.m. 

By  Order  of  the  Court. 

/s/  JOHN  ILALAOLE,  JR., 

Courtroom  Clerk. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 

Clerk,   Circuit  Court,   Fifth   Circuit,   Territory   of 
Hawaii.  [213] 
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In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

STIPULATION  EXTENDING  TIME 

Filed  at  11:43  o'clock  a.m.,  October  4,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

Vitousek,  Pratt  &  Winn,  Alexander  &  Baldwin 
Bldg.,  Honolulu,  T.  H.,  Attorneys  for  Petitioner. 

It  Is  Hereby  Agreed  by  and  between  The  Lihue 
Plantation  Company,  Limited,  the  Petitioner  herein 
by  its  attorneys,  and  the  above  named  Respondents, 
by  Richard  Gladstein  acting  in  their  behalf  and  as 
their  attorney,  that  said  Respondents  may  have  to 
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and  including  the  18th  day  of  November,  1946, 
within  which  to  answer,  demur  or  otherwise  plead 
to  the  Petition  filed  herein. 

Dated:  Honolulu,  T.  H.,  October  3,  1946. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc.. 

By  /s/  RICHARD  GLADSTEIN, 

Attorney  for  Respondents. 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

By  VITOUSEK,  PRATT  &  WINN, 
By  /s/  E.  C.  MOORE, 

Attorneys  for  Petitioner. 

Approved : 

/s/  PHILIP  L.  RICE, 

Judge  of  the  above  entitled 
Court. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,   Circuit  Court,  Fifth  Circuit,   Territory  of 
Hawaii.  [215] 
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In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE   LIHUE   PLANTATION    COMPANY, 
LIMITED, 

Petitioner, 
vs. 
INTERNATIONAL   LONGSHOREMEN'S   AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc.. 

Respondents. 

STIPULATION    AND    ORDER    EXTENDING 
TIME  ON  ORDER  TO  SHOW  CAUSE 

Filed  at  11:44  o'clock  a.m.,  October  4,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

Vitousek,  Pratt  &  Winn,  Alexander  &  Baldwin 
Bldg.,  Honolulu,  T.  H.,  Attorneys  for  Petitioner. 

Whereas,  the  Respondents  in  the  above  entitled 
matter  have  requested,  through  their  attorney, 
Richard  Gladstein,  and  acting  in  their  behalf,  that 
the  time  within  which  the  Respondents  may  respond 
to  the  Order  to  Show  Cause  herein  be  extended  to 
the  18th  day  of  November,  1946;  and  that  the  hear- 
ing on  the  said  Order  to  Show  Cause  be  continued 
until  the  18th  day  of  November,  1946;  and 

Whereas,  the  Petitioner  herein  has  no  objection 
thereto ; 
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Now  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed  between  the  Petitioner  and  the  Respondents 
herein,  by  their  respective  attorneys,  that  with  the 
approval  of  the  Court: 

(1)  The  time  within  which  the  Respondents  may 
respond  to  the  Order  to  Show  Cause  in  the 
above  entitled  matter  is  extended  to  the  18th 
day  of  November,  1946;  and 

(2)  The  hearing  on  the  Order  to  Show  Cause 
shall  be  continued  until  the  18th  day  of  No- 
vember, 1946,  at  the  hour  of  nine  o'clock  a.m. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO), 
LOCAL  149  OF  THE  INTERNATIONAL 
LONGSHOREMEN'S  AND  WAREHOUSE- 
MEN'S UNION  (CIO),  UNIT  1,  LOCAL  149, 
OF  THE  INTERNATIONAL  LONGSHORE- 
MEN'S AND  WAREHOUSEMEN'S  UNION 
(CIO),  JOSEPH  NUNES,  DANIEL 
RAPOZO,  FERNANDO  FONTANILLA, 
THOMAS  TAKEMOTO,  SUNAO  IWA- 
MOTO,  WILLIAM  PAIA,  YOSHIKAZU 
MORIMOTO,  BENJAMIN  IIDA,  GEORGE 
MASAKI,  CHARLES  MORITA,  RONALD 
TOYOFUKU,  TAKU  AKAMA,  JOHN  DOE, 
MARY  DOE,  RICHARD  ROE,  et  al.. 
By  /s/  RICHARD  GLADSTEIN, 

Attorney  for  Respondents. 
THE    LIHUE    PLANTATION    COMPANY, 
LIMITED, 

By  VITOUSEK,  PRATT  &  WINN, 
By  /s/  E   C.  MOORE, 

Attorneys  for  Petitioner. 
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Good  cause  aijpearir.g  therefore,  the  above  is 
approved  and  it  is  so  ordered,  provided,  however, 
and  upon  the  condition  that  the  Amended  Tem- 
porary Restraining  Order  heretofore  issued  shall 
continue  in  effect  until  further  order  of  this  Court. 
/s/  PHILIP  L.  RICE, 

Judge  of  the  above  entitled 
Court. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  -correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR, 
Clerk,   Circuit  Court,   Fifth   Circuit,  Territory  of 
Hawaii.  [218] 
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In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Plawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 
INTERNATIONAL  LONGSHOREMEN'S   AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 

Respondents. 

TRANSCRIPT  OP  ORAL  MOTION  ON  BE- 
HALF OF  RESPONDENTS  TO  DISSOLVE 
AND  VACATE  THE  TEMPORARY  RE- 
STRAINING ORDER,  AND  ORAL  DECI- 
SION AND  RULING  OF  THE  COURT  ON 
SAID  MOTION 

Filed  at  11:48  o'clock  a.m.  October  19,  1946.  (sgd) 
Samuel  H.  Kimura,  File  Clerk,  Circuit  Court,  Fifth 
Circuit,  Territory  of  Hawaii. 

Kenichi  Umemoto,  Lihue,  Kauai,  T.  H.,  Acting 
Court  Reporter.  [219] 

Lihue,  Kauai,  T.  H. 
September  20,  1946 
Present :  Honorable  Philip  L.  Rice, 
Circuit  Judge  Presiding; 
John  Ilalaole,  Jr.,  Courtroom  Clerk; 
Kenichi  Umemoto,  Acting  Court  Reporter. 


236  Constancio  B.  Alesna,  et  al,, 

Ap23earaiiees :  Moiitgoiiiery  E.  Winn,  Esq.,  and 
Ernest  C.  Moore,  Esq.  of  Vitoiisek,  Pratt  and 
Winn,  attorneys  for  petitioner;  Richard  Glad- 
stein,  Esq.,  attorney  for  respondents;  Dudley 
C.  Lewis,  Esq.,  Deputy  Attorney  General,  Ter- 
ritory of  Hawaii,  amicus  curiae. 

Mr.  Gladstein:  If  the  Court  please,  I  want  to 
say  first  that  T  want  to  express  my  appreciation  for 
the  courtesy  of  the  Court  in  pei'mitting  me  to  make 
this  motion  at  unusual  hours  and  to  thank  the  Court 
for  the  opportunity  to  do  so.  I  want  to  say  that  I 
would  not  have  asked  the  Court  to  extend  unduly, 
as  we  are  here  doing,  the  hours  of  the  court  unless 
there  had  been  great  and  important  reasons  for  tliat 
request. 

I  appear  here,  as  your  Honor  has  stated,  by  virtue 
of  the  courtesy  of  the  Attorney  General  of  this  Ter- 
ritory, the  Justices  of  the  Supreme  Court  and  by 
the  courtesy  of  this  Court,  for  the  purpose  of  pre- 
senting on  behalf  of  the  respondents  in  case  No. 
3948  in  equity — 120,  I  am  sorry,  No.  120 — a  motion, 
which  I  now  make,  for  the  Court  to  vacate  and  dis- 
solve a  temporary  restraining  order  which  w^as 
issued  in  this  matter  on  Tuesday  of  this  week,  [220] 
and  I  make  that  motion,  your  Honor,  upon  three 
grounds : 

The  first  ground  is  that,  I  submit,  this  Court  is 
bound,  as  a  matter  of  law,  by  the  provisions  of  the 
United  States  Anti- Injunction  Act,  popularly  known 
as  the  Norris-LaGuardia  Act.  pursuant  to  which  no 
court  of  the  United  States  is  given  the  power,  any 
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longer — since  1932 — to  issue  temporary  restraining 
orders  ex  parte  in  labor  disputes  affecting  the  rights 
of  working-men  who  are  on  strike  and  who  are 
engaged  in  picketing  and  in  other  concerted  activi- 
ties for  the  purpose  of  prevailing  in  that  strike. 

My  second  ground,  your  Honor,  is  that  even 
should  you  think  that,  technically,  the  Norris- 
LaGuardia  Act  did  not  bind  you,  nevertheless,  the 
principles  established  in  that  Act  by  the  Congress 
of  the  United  States,  I  submit,  should  serve  as  a 
guide  for  the  Court  in  this  case  to  accept  as  a  matter 
of  public  policy.  And  I  think,  here,  it  will  not  be 
denied  that  the  restraining  order  that  was  issued  in 
this  case  was  issued  ex  parte  without  notice  to  the 
union  and  its  members  and  without  an  opportunity 
for  a  hearing,  without  the  taking  of  testimony  of 
witnesses. 

My  third  ground,  your  Honor,  is  that  the  injunc- 
tion that  has  been  issued — the  restraining  order — is 
so  broad,  uncertain,  ambiguous  that  we  cannot 
honestly  and  in  fairness  miderstand  that  which  we 
are  prohibited  to  do  from  that  which  we  are  en- 
titled to  do,  and  that,  in  the  breath  of  its  terms,  this 
restraining  order  infringes  upon  rights  which  the 
Supreme  Court  of  our  country  has  said  are  pro- 
tected by  the  Constitution  of  the  United  States. 
(Argument  on  said  motion.) 

The  Court:  The  Court,  after  hearing  the  argu- 
ment, feels  that  nothing  has  been  presented  and  no 
sufficient  showing  made  warranting  the  dissolution 
of  the  restraining  order  as  a  whole,  but  the  C  ourt 
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will  take  under  consideration  until  Monday — this 
next  Monday — the  possible  modification,  in  some  re- 
spects, of  the  restraining*  order. 

It  has  been  a  long,  full  day  for  the  Court  and 
the  Court  does  not  feel  that  it  can,  at  this  time,  go 
into  details  of  possible  modification,  but,  [221]  under 
the  rules  of  practice  and  procedure,  the  Court  feels 
that  no  sufficient  showing  has  been  made  for  the 
dissolution  of  the  restraining  order  as  a  whole.  The 
motion  to  that  effect  is  overruled. 

The  Court  does,  however,  give  notice  that  it  is 
taking  under  consideration,  of  its  own  motion,  a 
possible  modification  of  the  restraining  order. 

I  Hereby  Certify  that  the  foregoing  is  a  correct 
transcript  of  my  shorthand  notes  of  the  oral  motion 
on  behalf  of  respondents  to  dissolve  and  vacate  the 
temporary  restraining  order  and  the  oral  decision 
and  ruling  of  the  Court  on  said  motion. 

/s/  KENICHI  UMEMOTO, 

Acting  Court  Reporter. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 

Clerk,  Circuit  Court,  Fifth 
Circuit,  Territory  of  Hawaii. 
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In  the  Circuit  Court  of  tlie  Fifth  Circuit 

Territory  of  Hawaii 

At  Chambers 

Equity  No.  120 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 
vs. 
INTERNATIONAL  LONGSHOREMEN'S   AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

PETITION   FOR  INJUNCTION 

AMENDED  TEMPORARY  RESTRAINING 
ORDER— OFFICER'S  RETURN 

Served  the  within  Amended  Temporary  Restrain- 
ing Order  on  Marcos  Arincorayan  as  John  Doe  2 
and  on  Atanasio  Lucas  Migia  as  John  Doe  4,  therein 
named  as  two  of  the  respondents  by  iianding  and 
delivering  to  and  leaving  with  each  of  them  per- 
sonally, at  Kealia,  Kawaihau  District,  County  of 
Kauai,  Territory  of  Hawaii,  a  certified  copy  of  the 
said  Amended  Temporary  Restraining  Order,  this 
31st  day  of  October,  A.  D.,  1946. 

Dated  at  Kapaa,  Kauai,  T.  H.,  this  31st  day  of 
October,  A.  D.,  1946. 

/s/  HENRY  T.  SHELDON, 
Captain  of  Police, 

County  of  Kauai,  T.  H. 

Filed  at  3:54  o'clock  p.m.  November  1,  1946, 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii.  [223] 
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I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 

Clerk,  Circuit  Court,  Fifth 
Circuit,  Territoiy  of  Hawaii. 

[Title  of  Circuit  Court  and  Cause.] 

AMENDED  TEMPORARY  RESTRAINING 
ORDER— OFFICER'S  RETURN 

Served  the  within  Amended  Temporary  Restrain- 
ing Order  on  Gregorio  Reyes  as  John  Doe  3,  therein 
named  as  one  of  the  respondents  by  handing  and 
delivering  to  and  leaving  with  him  personally,  at 
Lihue,  Lihue  District,  County  of  Kauai,  Territory 
of  Hawaii,  a  certified  copy  of  the  said  Amended 
Temporary  Restraining  Order,  this  31st  day  of 
October,  A.  D.,  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  1st  day  of 
November,  A.  D.,  1946. 

/s/  JOE  S.  CARVALHO, 

Lieutenant  of  Police, 
County  of  Kauai,  T.  H. 
Filed   at   3:55   o'clock   p.m!    November   1,    1946. 
(s)  Samuel  H.  Kimura,  File  Clerk,  Circuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  the  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 

Clerk,  Circuit  Court,  Fifth 
Circuit,  Territory  of  Hawaii. 
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[Title  of  Circuit  Court  and  Cause.]  . ,' ;'  i 

AMENDED  TEMPORARY  RESTRAINING 
ORDER— OFFICER'S  RETURN 

Served  the  within  Amended  Temporary  Restrain- 
ing Order  on  Kensuke  Yamashiro  as  Richard  Roe  1^ 
therein  named  as  one  of  the  respondents  by  handing 
and  delivering  to  and  leaving  with  him  personally^ 
at  Kapaa,  Kawaihau  District,  County  of  Kauai, 
Territory  of  Hawaii,  a  certified  copy  of  the  said 
Amended  Temporary  Restraining  Order,  this  31st 
day  of  October,  A.  D.,  1946. 

Dated  at  Kapaa,  Kauai,  T.  H.,  this  31st  day  I  of 
October,  A.  D.,  1946.  :i;    /<  :; 

/s/  HENRY  T.  SHELDON, 
Captain  of  Police, 

County  of  Kauai,  T.  H. 

Filed  at  3:56  o'clock  p.m.  November  1,  1&'46. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Circuit  Goiitf; 
Fifth  Circuit,  Territory  of  Hawaii.  '  '  '^ 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  abv#iB 
entitled  court  and  cause.  ;    .. 

[Seal]        /s/  JOHN  ILALAOLE,  JR.,         '  •  ' 

Clerk,  Circuit  Court,  Fifth 
Circuit,  Territory  of  Hawaii. 
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[Title  of  Circuit  Court  and  Cause.] 

AMENDED  TEMPORARY  RESTRAINING 
ORDER— OFFICER'S  RETURN 

Served  the  within  Amended  Temporary  Restrain- 
ing Order  on  Masami  Mukai  as  Richard  Roe  2, 
therein  named  as  one  of  the  respondents  by  handing 
and  delivering  to  and  leaving  with  liim  personally, 
at  Hanamaulu,  Lihue  District,  County  of  Kauai, 
Territory  of  Hawaii,  a  certified  copy  of  the  said 
Amended  Temporary  Restraining  Order,  this  31st 
day  of  October,  A.  D.,  1946. 

Dated  at  Lihue,  Kauai,  T.  H.,  on  the  1st  day  of 
November,  A.  D.,  1946. 

/s/  JOE  S.  CiiRVALIIO, 

Lieutenant  of  Police, 
County  of  Kauai,  T.  H. 

Piled  at  3:57  o'clock  p.m.  November  1,  1946. 
/s/  Samuel  H.  Kimura,  File  Clerk,  Cireuit  Court, 
Fifth  Circuit,  Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 

Clerk,  Circuit  Court,  Fifth 
Circuit,  Territory  of  Hawaii. 
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In  the  Circuit  Court  of  the  Fifth  Circuit, 
Territory  of  Hawaii 

Equity  No.  120 

At  Chambers — In  Probate 

In  Open  Court,  Monday,  November  18,  1946 
Court  Convened  at  9:01  A.M. 

Present:  Honorable  Philip  L.  Rice, 
Judge  Presiding; 

Kenichi  Umemoto,  Court  Reporter; 
John  Ilalaole,  Jr.,  Courtroom  Clerk. 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

Appearances :  A.  Gr.  Kaulukou,  Esq.,  County  Attor- 
ney, County  of  Kauai,  T.  H.,  Deputy  Attorney 
General,  Territory  of  Hawaii,  amicus  curiae. 

The  Court  instructed  the  Bailiff  to  call  the  matter 
and  to  summon  all  interested  parties  to  court. 

The  Bailiff  called  three  times  and  informed  the 
court  of  no  appearances. 
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Mr.  Kaulukou,  County  Attorney,  appeared  on 
behalf  of  the  Attorney  General  of  the  Territory  of 
Hawaii,  who  acted  as  amicus  curiae,  in  order  that 
he  may  notify  the  office  of  the  attorney  General 
as  to  the  present  disposition  of  the  case. 

Mr.  Kaulukou  further  apprised  the  Court  that  he 
received  a  telephone  call  from  one  of  the  respond- 
ents, Mr.  Shiniizu,  who  inquired  wliether  or  no  the 
above  matter  would  be  heard  on  this  date  and  as  to 
whether  or  no  their  appearance  would  be  necessary. 
Mr.  Kaulukou  replied  that  he  did  not  know. 

Mr.  Kaulukou  further  informed  the  court  that 
he  thought  the  matter  was  set  for  10:00  a.m.  on  this 
date. 

The  Court  stated  that  the  matter  was  continued  to 
this  date  by  written  stipulation  and  filed  in  this 
court  which  set  the  matter  at  9 :00  a.m.  on  this  date. 

;.Th.e  Court  further  stated  that  a  letter  was  re- 
ceived, dated  November  13,  1946,  from  the  firm  of 
Vitoi^sek,  Pratt  &  Winn,  on  behalf  [227]  of  the 
petitioner,  which  the  Court  read.  The  letter  re- 
qu^B^ed  a  continuance  of  the  iiiattor  and  that  it  be 
i&'iftt 'witliout  day  for  final  disposition  at  the  request 
of 'hither  party  involved. 

''''Of>ilrt 'rdcessed  at  9t08  a.m.,  reconvening  at  9:36 
a.m.    ■'•;'■'■'•: 

'■  The  Court  stated  that  it  was  informed  by  Mr. 
Morimoto,  one  of  the  respondents  herein,  that  At- 


vs.  Philip  L,  Rice,  et  d.  245 

torney  George  Andersen  had  returned  to  Honolulu 
and  that  there  was  no  one  on  Kauai  to  represent 
the  respondents  at  the  hearing  set  for  this  date. 

The  Court  ordered  that  the  matter  be  continued 
without  day,  to  be  set  for  final  disposition  at  the 
request  of  either  party  involved  and  that  the 
amended  temporary  restraining  order  heretofore 
issued  to  continue  in  effect  until  the  further  order 
of  the  court. 

Court  adjourned  at  9:40  a.m. 

By  Order  of  the  Court: 

/s/  JOHN   ILALAOLE,   JR., 
Courtroom  Clerk. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]        /s/  JOHN  ILALAOLE,  JR., 
Clerk,  Circuit  Court,   Fifth  Circuit,  Territory  of 
Hawaii.  [228] 
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EXHIBIT  B 

In  the  Circuit  Court  of  the  Fifth  Judicial  Circuit 

Territory  of  Hawaii 

Eq.  No.  120 

At  Chambers — In  Equity 

THE  LIHUE  PLANTATION  COMPANY, 
LIMITED, 

Petitioner, 

vs. 

INTERNATIONAL  LONGSHOREMEN'S  AND 
WAREHOUSEMEN'S  UNION  (CIO),  et  al., 
etc., 

Respondents. 

PETITION  FOR  INJUNCTION 

Lihue,   Kauai,   T.   H., 
September  17,  1946. 

Present:  Honorable  Philip  L.  Rice, 
Judge  Presiding; 

John  Ilalaole,  Jr.,  Courtroom  Clerk; 
Kenichi  Umemoto,  Court  Reporter. 

Appearances:  Ernest  C.  Moore,  Esq.,  of  Vitousek, 
Pratt  &  Winn,  Attorneys  for  Petitioner ;  A.  G. 
Kaulukou,  Esq.,  County  Attorney,  County  of 
Kauai,  and  Deputy  Attorney  General  of  the 
Territory  of  Hawaii,  amicus  curiae. 

TRANSCRIPT  OF  EVIDENCE 
The   Court:     The   Court   will   proceed   with   the 
hearing  of  evidence  in  support  of  your  petition. 
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Mr.  Moore:  I  am  prepared  to  submit  certain 
affidavits  at  this  point.  If  the  Court  would  like  to 
have  witnesses  I  would  request  a  recess  or  adjourn- 
ment here  with  time  for  me  to  get  them  together. 

The  Court :  Do  you  desire  to  offer  those  affidavits 
in  evidence  at  this  time'? 

Mr.  Moore:     I  do.  [230] 

The  Court :  You  may  offer  them  and  they  will  be 
marked  petitioner's  exhibits  from  1  on,  consecu- 
tively. For  the  record,  please  state  the  name  of  the 
affiant,  then  mark  it  accordingly,  Mr.  Clerk.  Read 
off  the  names  of  the  affiants^ — or  if  you  will,  Mr. 
Moore.  > 

Mr.  Moore:     Ronald  G.  Watt. 

The  Court :  That  will  be  Exhibit  1.  These  arei 
affidavits.  ' 

Mr.  Moore:  You  want  his  capacity  or  not  at 
this  time,  your  Honor? 

The  Court:     Pardon  me. 

Mr.  Moore:  You  want  his  capacity  as  an  em- 
ployee? 

The  Court:     Not  necessarily. 

Mr.  Moore:  Some  of  them  are  not  employees 
but  private  citizens. 

The  Court:     No,  merely  the  name  of  the  affiaiit. 

Mr.  Moore :     Keith  B.  Tester. 

The  Court:     Exhibit  2. 

Mr.  Moore:    Antone  Camara.  ' 

The  Court:     Exhibit  3. 

Mr.  Moore:     Hale  C.  Cheatham. 

The  Court :     Exhibit  4. 
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Mr.  Moore: 
The  Court: 
Mr.  Moore: 
The  Court: 
Mr.  Moore: 
The  Court : 
Mr.  Moore: 
The  Court: 
Mr.   Moore: 
The  Court: 
Mr.  Moore: 


Wm.  A.  H.  Buddingh. 

Exhibit  5. 

Norbert  Penna. 

Exhibit  6. 

Courtland  E.  Ashton. 

Exhibit  7. 

Leonard  T.  Cannon. 

Exhibit  8. 

Alexander  G.  Hutton. 

Exhibit  9. 

Harry  Nogami. 
The  Court:     Exhibit  10.  [231] 
Mr.   Moore:     I   have   some   additional   affidavits 
from  some  of  the  same  persons,  although  not  marked 
by  separate  numbers,  on  subsequent  dates. 

The  Court:     They  may  be  marked  by  separate 
numbers. 


Mr.  Moore: 
Tlie  Court: 
Mr.  Moore: 
The  Court: 
Mr.  Moore: 
The  Court : 


Courtland  E.  Ashton,  again. 


Exhibit  11. 

William  A.  H.  Buddingh. 

Exhibit  12. 

Ronald  G.  Watt. 

Exhibit  13. 
Mr.  Moore :     John  S.  Carvalho. 
i.Tho  Court:     Exhibit  14. 

Mary  Soares. 

Exhibit  15. 

Georgina  Rosa. 

Exhibit  16. 
Mr.  Moore:     Mr.  and  Mrs.  Antone  Camara. 
The  Court:     Exhibit  17. 


Mr,  Moore: 
The  Court: 
Mr.  Moore: 
The  Court : 
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Mr.  Moore:     Joint  affidavit.    Charles  J.  Ferij.: 

The  Court:     Exhibit  18.  m 

Mr.  Moore:     C.  E.  S.  Bums. 

The  Court :     Exhibit  19.  ,     ■ 

Mr.  Moore:     John  Travasso.  ■  v/ 

The  Court:     Exhibit  20. 

Mr.  Moore :     Frank  Barretto.  I 

The  Court:     Exhibit  21. 

Mr.  Moore:     Ira  W.  Newton. 

The  Court :     Exhibit  22. 

Mr.  Moore :     James  P.  Langley. 

The  Court:     Exhibit  23. 

Those  are  all  the  exhibits  you  care  to  offer  at 
this  time*? 

Mr.  Moore :     That  is  correct.  [232] 

The  Court:  They  may  be  received  in  evidenieie 
and  marked  accordingly.  .  i 

Mr.  Moore:  This  is  for  the  purpose  of  the  heatr 
ing  on  temporary  restraining  order  and  in  connec,^ 
tion  with  the  order  to  show  cause. 

The  Court:  The  Court  finds  in  the  files,  loosely 
attached,  a  motion  for  temporary  restraining  order, 
did  you  intend  filing  that?  ,i 

Mr.  Moore:     I  did,  and 

The  Court :  It  has  not  been  marked  filed  by  the 
clerk. 

Mr.  Moore:  The  basis  for  that  was  that  it  i« 
based  upon  the  order  to  show  cause,  issuance  '  of 
that  and  the  motion  for  temporary  restraining 
order  in  the  interim  period.  It  is  assumed — based 
upon  the  same,  but  these  will  be  important  on  that 
motion. 


250  Constayicio  E,  Alesna,  et  aL, 

The  Court:  They  may  be  considered  in  both 
matters. 

Do  you  purpose  offering  oral  evidence'?  The 
Court  would  be  interested  in  hearing  from  you 
whether  you  feel  it  is  necessary  or  not. 

Mr.  Moore:  If  the  Court  would  be  interested  in 
having  some  of  the  affiants  appear  personally,  that 
can  be  arranged. 

The  Court:  The  Court  would  like  to  examine 
some  of  the  affiants. 

Mr.  Moore :     Would  you  require  that  all  of  them 
come? 
•The  Court:     No. 

Mr.  Moore:     A  few  of  them? 

The  Court:  A  few  of  them.  You  yourself  pre- 
sumably know  the  ones  whose  testimony  is  most 
relevant  and  most  material  to  what  you  seek  and 
the  Court  will  not  require  cumulative  evidence  if 
y(m  can  have  present  some  of  those  who  can  testify 
as  to  the  essential  facts  on  which  you  rely  for  your 
injunction  proceedings. 

-Mr;  Moore:     It  will  take  a  little  while  to  get 
them  together. 

The  Court:  Would  one  o'clock  be  satisfactory  to 
y04i. .  It  is  now  11 :15. 

Mr.  Moore:  11:15.  I  do  not  know  tlie  circmn- 
stahces  now  existing  over  here.  [233] 

.The  Court:     Do  you  want  to  take  a  recess  and 
make  inquiry? 

■Mr.  Moore:     I  would  like  to  do  that,  yes. 
:  The  Court :     The  Court  will  take  a  recess  until 
recalled. 
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(Court  recessed  at  about  11:15  a.m.  and  re- 
convened at  11:35  a.m.) 

The  Court:     You  are  ready  to  proceed *? 

Mr.  Moore:     I  am.  ' 

The  Court:  The  Court  is  in  session.  You  have 
a  witness  present  you  desire  to  have  sworn  '^. 

Mr.  Moore:  I  have  made  arrangements,  your 
Honor,  to  have  the  witnesses  come  over  and  they  are 
coming  over  as  quickly  as  we  can  obtain  them.  I 
have  obtained  a  few  witnesses  now  and  am  ready 
to  proceed  with  having  them  testify  to  exactly  what 
has  happened.  The  first  witness  will  take  the  stand. 

CALEB  E.  S.  BURNS 
having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.     Will  you  state  your  name? 

A.     Caleb  E.  S.  Burns. 

Q.    Where  do  you  live,  Mr.  Burns? 

A.     Lihue,  Kauai. 

Q.    What  is  your  employment? 

A.  I  am  general  manager  of  The  Lihue  Plaii^ 
tation  Company,  Limited. 

Q.  Will  you  state  to  the  Court  what  you  ob- 
served on  Saturday,  commencing  Saturday  mom- 
ing,  the  14th. 

The  Court :  That  is  the  14th  of  this  month  you 
are  referring  to? 

Mr.  Moore:     That  is  right,  September  14th.     ' 
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(Testimony  of  Caleb  E.  S.  Burns.) 

A.  At  approximately  seven  o'clock,  Mr.  Tester 
called  me  hy  phone  and  stated  that  there  was  a  mob 
of  strikers  surrounding  the  entrances  of  our  factory. 

Q.     Your  employees  were  then  on  strike  *? 

A.     Employees  on  strike. 

Q.     Since 

A.  Since  the  first  of  September.  And  that  they 
were  refusing  [234]  to  let  our  men,  who  consisted 
of  supervisory  force,  to  enter  through  the  line  into 
the  factory.  I  immediately  proceeded  down  to  the 
factory  and  went  through  the  crowd  and  entered 
through  the  back  way  nearest  from  my  home.  I 
stopped  my  car  and  approached  the  Chief  of  Police 
Crowell  and  asked  him  what  he  was  going  to  do. 
There  was  a  large  gathering  of  men  there — oh,  four 
or  five  hundred  men,  I  would  say — who  were  hoot- 
ing and  calling,  making  a  big  disturbance  when  I 
entered.  The  sheriff  told  me  to  wait. 

The  Court:  Pardon  me  for  interrupting  you. 
You  are  mentioning  the  sheriff.  The  Court  takes 
judicial  notice  of  the  fact  that  this  county  has  no 
sheriff.  You  are  referring  to  the  chief  of  police, 
ar^.  you? 

A.     I  am  referring  to  Chief  of  Police  Crowell. 
U  it  all  right  if  I  call  him  ^^ Chief"? 
, ,  The  Court :     Chief — that  is  correct. 

A.  The  Chief  was  in  a  huddle  with  a  group  of 
strikers..  At  the  time  I  approa(4ied  him  he  told  me  to 
wait.  I  waited  a  while  and  went  back  to  him  again 
and  asked  him  what  he  was  going  to  do,  and  the 
same  reply  was  to  wait.    I  don't  know  how  many 
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(Testimony  of  Caleb  E.  S.  Burns.) 
times  I  approached  him,  but  I  approached  him 
several  times.  Finally,  I  went  to  him  and  said  that 
we  would  like  to  have  the  entrances  to  our  factory 
grounds  opened  up,  so  that  our  employees  could 
enter.  He  again  said,  *'Wait."  Mr.  Tester  was 
with  me  when  I  approached  him  at  the  time.  Shortly 
after  that,  Chief  Crowell  came  over  to  me  and,  in 
the  presence  of  Mr.  Tester  and  Mr.  Smith,  said 
that  the  union  leaders  were  willing  to  let  the  mana- 
ger, assistant  manager,  Mr.  Watt  and  possibly  Rock- 
well Smith  enter,  and  would  that  be  all  right.  My 
reply  to  the  chief  was  that  we  wanted  the  road 
opened  so  that  anyone  having  business  in  our  fac- 
tory might  enter.  This  was  approximately — as  a 
matter  of  fact  I  think  it  was  7 :55  in  the  morning. 

Q.  In  other  words  your  impression  of  the  con- 
versation was  that  [235]  they  were  limiting  who 
could  and  who  could  not  enter  the  plant  as  far  as 
they  were  concerned. 

A.  That  was  definitely  so  according  to  Chief 
Crowell's  statement  to  me.  I  then  went  back  to 
where  our  group  of  employees  were  standing  and 
told  them  that  they  had  better  go  home  and  get 
their  breakfast.  I  proceeded  to  do  likewise.  On  the 
way  home,  thinking  the  situation  over,  I  decided  it 
would  probably  be  better  to  go  back  and  tell  our 
boys,  employees,  to  go  home  and  therefore  take 
off  some  of  the  tension  from  the  situation.  I  turned 
around  and  went  back  and  went  over  to  Chief 
Crowell  and,  in  the  presence  of  Charlie  Pern,  who 
was  standing  there,  told  him  what  I  planned  to  do. 
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(Testimony  of  Caleb  E.  S.  Burns.) 
He  approved  of  the  action  and  I  went  and  told  the 
few  men  that  were  still  there  to  return  home  and 
stay  there  until  the  road  was  opened.  When  I 
talked  to  the  chief  I  told  him  that  we  were  still  ex- 
pecting him  to  open  that  road. 

I  have  left  out  one  little  fact  that  you  might 
want  to  hear;  that  because  of  the  temper  shown  by 
the  mob  I  thought  it  w^ould  be  wise  to  have  Mr. 
Charlie  Rice,  Chairman  of  the  Police  Commission, 
see  what  was  going  on.  I  attempted  to  reach  him 
by  telephone  but  was  unable  to  do  so  and  I  went  back 
and  told  the  chief  what  I  was  trying  to  do  and  rec- 
ommend that  he  dismiss  an  officer  so  that  Mr.  Rice 
might  be  brought  into  the  scene.  I  then  went  to 
my  office  to  telephone  to  Honolulu  but  was  unable 
to  get  anybody  at  that  time  of  the  morning.  But 
I  told  Mr.  Townsley  that  I  was  looking  for  Mr. 
Charlie  Rice  and  he  said  that  he  had  just  left  the 
post  office,  so  I  telephoned  to  his  house  or  had  Mr. 
Townsley  telephone  to  his  house.  He  found  Mr.  Rice 
there  and  I  talked  to  Mr.  Rice  and  told  him  the  situ- 
ation. He  immediately  came  up  to  the  factory  and 
spoke  to  Chief  Crowell.  I  also  called  Mr.  McKeever, 
who  is  a  member  of  the  Police  Commission,  for  the 
same  reason  and  he  shortly  after  that  came  down  to 
see  me.  I  think  that  covers  largely  what  happened 
that  morning.  [236] 

Q.  Do  you  know,  Mr.  Burns,  whether  any  em- 
ployees were  able  to  gain  access  to  the  mill  that 
evening  ? 
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(Testimony  of  Caleb  E.  S.  Burns.) 

A.  No,  not  to  my  knowledge.  Nobody  entered  the 
mill. 

Q.  You  have  valuable  equipment  throughout  the 
mill  ?  A.    Yes. 

Q.     You  have  utility  equipment  also  ? 

A.    Yes,  sir. 

Q.  Through  which  you  control  the  utilities  in 
this  area*?  A.     We  have 

Q.     Will  you  explain  that  to  the  Court? 

A.  We  have  two  hydro  power  stations  up  in  the 
mountains,  w^ho  are,  who,  which  supply  the  current 
when  the  mill  is  not  operating,  which  is  the  case 
on  this  date.  The  load  on  the  hydro  stations  some- 
times reaches  a  point  beyond  which  the  hydro 
stations  can  supply  sufficient  power.  At  this  particu- 
lar time  and  for  several  days  the  power  load  was 
just  about  what  the  hydro  stations  could  supply. 
Whenever  we  reach  this  situation  something  has  to 
be  done  and  usually  our  load  at  this  time  of  the 
year — maximum  load — comes  on  about  *6  o'clock, 
between  6  and  7  o  'clock  in  the  evening.  If  that  load 
is  more  than  the  power  produced  by  the  hydro  sta- 
tions, then  it  has  been  customary  for  Mr.  Cheatham, 
who  is  our  head  electrician  in  charge  of  power,  to 
cut  off  some  of  the  lines,  and  the  only  way  that  can 
be  done  is  through  the  switchboard  which  is  in  the 
factory.  In  other  words,  we  always  have  somebody 
on  duty  in  the  power  house  in  the  factory,  whether 
the  factory  is  running  or  not,  in  order  to  take  care 
of  any  condition  which  might  make  it  necessary  to 
change,  shut  off  some  of  the  lines.  This  we  have  not 
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been  able  to  do,  was  not  able  to  do  on  that  day, 

because  no  one  was  allowed  to  enter  the  factory. 

This  utility  supplies  the  community,  including 
hospitals  and  other  essential  facilities? 

A.     Yes,  sir.  [237] 

Q.  That  condition  continued — did  it  continue  on 
Monday,  September  16? 

A.  The  condition  was  exactly  the  same  on  Mon- 
day. We  were  fortunate  in  having  the  rains  in  the 
mountains  which  made  it  possible  to  generate 
enough  power  by  the  hydros  carrying  full  load — 
utility  load. 

Q.  In  other  words,  the  condition  continued  so 
that  on  Monday  personnel  were  denied  access  to 
the  mill? 

A.  That  is  right.  They  were  not  allowed  to  go 
into  the  mill.  I  have  not  been  allowed  to  enter  the 
mill  at  any  time  since  I  went  in  the  yard  early  Sat- 
urday morning. 

Q.  Going  back  to  Saturday,  Mr.  Burns,  concern- 
ing the  attitude  of  the  men,  large  numbers — they 
were  milling  aroimd,  were  they? 

A.  Yes,  gathered  in  mobs  in  front  of  the  road, 
the  road  entering  the  mill ;  also,  over  the  warehouse 
side. 

Q.    And  much  shouting  ? 

A.     Much  shouting. 

Q.     Very  boisterous?  A.    Very  boisterous. 

Q.  Were  there  as  to  you  personally  any  threats 
or  were  you  in  any  w^ay  intimidated? 

A.  Only  to  this  extent,  that  when  I  approached 
the   crowd  in  the   automobile   I   approached  very 
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slowly,  in  low  gear,  and  they  were  very  reluctant 
to  separate.  As  a  matter  of  fact  they  crowded 
right  up  to  the  car,  in  front  of  the  car  and  the 
sides  of  the  car.  There  was  hooting,  yelling  and  I 
think  the  statements  were  made,  ^^Turn  him  over. 
Turn  him  over.  Stop  him, "  stuff  of  that  kind.  They 
had  previously,  I  was  told 

The  Court:  Please  don't  mention  what  you  were 
told.    That  would  be  mere  hearsay. 

A.     All  right.    Well,  that  is  as  far  as  I'll  go. 

Q.  The  attitude  of  the  mob,  in  other  words  by 
numbers  and  shouting,  etc. 

A.  I  would  like  to  make  one  other  statement 
here.  When  I  got  [238]  out  of  the  car,  I  suppose  in 
my  excitement  when  I  went  over  to  speak  to  the 
sheriff,  I  left  the  key  in  the  car  and  when  the 
sheriff  told  me  to  wait  the  first  thing  I  thought  of 
was  to  go  and  get  my  key,  which  I  did,  but  on  the 
way  going  through  the  crowd  I  was  bumped,  shoul- 
dered by  one  man.  I  wasn't  hurt,  nothing  serious, 
but  it  showed  the  temper  of  the  crowd;  that  they 
were  ready  to  do  almost  anything  provided  there 
was  an  opportunity. 

Q.  Have  there  been  any  further  developments 
this  morning  with  reference  to  strikers  in  your 
plant  ? 

A.     You  are  referring  to  the  factory? 

Q.     Or  any  other  premises. 

A.  This  morning,  as  has  been  my  custom  for 
many  years,  I  attempted  to  go  into  the  factory 
yard,  went  down  and  turned  in  and  a  group  of  men 
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immediately  swarmed  out  in  front  of  me.  I  stopped, 
turned  around  and  came  to  the  office.  At  the  office 
there  was  a  large  group  of  men  surrounding  the 
office  up  on  the  veranda,  also  in  the  back  of  the 
office,  also  on  the  road  which  leads  to  the  garage 
where  I  park  my  car.  I  turned  in  there  as  usual. 
The  crowd  in  front  of  me  on  the  road  made  it 
necessary  for  me  to  stop  and  go  in  low  gear,  but 
I  proceeded  to  go  through  and  went  into  the  garage. 
That  mob  was  hooting,  making  a  lot  of  noise,  a  lot 
of  disturbance.  When  I  got  into  the  office,  Mr. 
Townsley  was  there,  Mr.  Wedemeyer  was  there,  I 
believe,  Henderson  was  there,  and  Joe  Vierra  was 
there.  All  other  employees  of  the  office  were  not 
there.  Several  employees  had  attempted  to  get  into 
the  office  and  were  stopped.  They  later  telephcmed 
to  Mr.  Townsley  and  told  him  they  couldn't  get  in. 
He  told  them  to  stay  home. 

Every  time  any  of  our  employees  went  along  the 
highway,  the  main  road,  which  I  saw  Mr.  Ashton 
do  in  his  car — he  went  to  the  [239]  post  office, 
parked  his  car  alongside  the  road.  The  minute  he 
showed  up  they  started  to  hoot  and  yell,  which  they 
did  every  time  any  of  our  employees  who  are  not 
on  strike  appear. 

Q.  In  your  opinion,  the  situation  this  morning 
at  the  office  was  not  too  dissimilar  from  the  situa- 
tion at  the  mill.  In  other  w^ords,  they  were  attempt- 
ing to  control  who  they  would  decide  to  let  in  and 
attempting  to  intimidate  all  persons  trying  to  get  in. 

A.     The  only  difference  was  that  at  the  mill  they 
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let  no  one  in  and  then  after  the  chief  had  talked 
to  them  for  hours,  as  I  previously  stated,  he  said 
that  the  manager,  assistant  manager,  Mr.  Watt  and 
possibly  Mr.  Smith  might  go  in.  The  back  of  the 
office  episode  this  morning  they  made  no  attempt, 
no  real  attempt,  to  stop  me,  except  a  lot  of  men 
were  at  the  entrance  of  the  garage.  They  made  no 
attempt  to  stop  Mr.  Townsley,  or  Mr.  Tester,  Mr. 
Wedemeyer,  Mr.  Henderson,  Mr.  Smith,  but  they 
did  stop  others.  In  other  words,  it  was  very  evident 
that  they  were  letting  into  the  office  those  that  they 
chose  to  let  in. 

Q.     Did  you  witness  their  stopping  others'? 

A.    What  was  that  question? 

Q.  Did  you  witness  their  stopping  others  try- 
ing to  get  in? 

A.  No,  I  did  not.  I  did  not  see  them  stop  the 
others.  Mr.  Townsley  told  me  that  they  had  and 
further  that  those  men  that  they  attempted  to  stop 
had  telephoned  to  him  that  they  were  unable  to  get 
in  and  w^anted  to  know  what  they  should  do. 

Q.     He  ordinarily  reports  to  you? 

A.  He  would  in  this  case,  because  I  was  anxious 
to  know  who  were  working  and  who  were  not 
working. 

The  Court:  Please  state  for  the  record  the  po- 
sition that  Mr.  Townsley  holds  in  the  office. 

A.  Mr.  Townsley  is  our  office  manager.  He  is 
office  manager  of  The  Lihue  Plantation  Company, 
Limited. 
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Q.  Mr.  Burns,  from  these  past  incidents  and 
occurrences  which  [240]  have  continued,  is  it  your 
opinion  as  manager  of  the  plantation  that  you  are 
being  deprived  of  your  property  in  the  way  that 
you  would  attempt  to  operate  it  either  under  normal 
circumstance,s  or  even  under  these  conditions? 

A.  Absolutely.  We  have  called  the  Chief  of 
Police  several  times.  We  called  the  Chief  of  Police 
this  morning.  Mr.  Townsley  called  him  in  my  pres- 
ence and  told  him  that  there  was  a  mob  in  front 
of  our  office,  that  they  were  on  the  veranda  of  the 
office  making  a  great  disturbance  and  wouldn't  let 
certain  people  in  and  we  would  like  to  have  the  mob 
removed.  His  reply  to  Mr.  Townsley  was  that — I 
was  on  the  line  so  I  heard  it — was  that  the  County 
Attorney  had  instructed  him  not  to  break  a  picket 
line  and  until  he  received  other  instructions  he 
could  not  do  so.  I  feel  that  the  law  is  not  being- 
enforced.  I  should  say  the  laws  are  not  being  en- 
forced, not  knowing  the  laws  myself  too  well.  We 
certainly  have  rights. 

Q.  In  your  opinion,  in  judging  from  your  per- 
sonal experiences  with  this,  you  believe  that  there  is 
no  indication  it  will  not  continue;  it  will  probably 
continue  % 

A.  I  think  it  will  get  worse;  as  soon  as  the  mob 
learns  that  the  police  will  not  enforce  the  law,  why, 
naturally  they  will  go  to  a  greater  extent.  If  the 
law  had  been  enforced  at  the  mill  we  wouldn  't  have 
had  the  mob  at  the  office. 
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Mr.  Moore:  I  believe  that  is  all  I  have,  your 
Honor,  unless  you  care  to  ask  some  questions 
yourself. 

Q-  (By  the  Court)  :  Relative  to  the  episode  at 
the  mill,  that  was  on  Saturday,  the  14th  instant, 
was  it?  A.     Yes,  sir. 

Q.  Were  the  persons  constituting  what  you  refer 
to  as  a  mob  on  the  public  highway  or  on  plantation 
property  *? 

A.  I  would  say  that  at  least — well,  I  think  all 
practically  were  on  plantation  property.  Our  road 
joins  into  the  main  highway  [241]  and  they  were 
all  on  the  mill  side  of  the  highway,  which  would 
be 

Q.  That  is  where  your  plantation  road  joins  the 
main  highway  near  the  new  viaduct? 

A.     That  is  right. 

Q.  How  many  entrances  are  there — plantation 
entrances  or  roads — into  the  mill  or  factory  ? 

A.     There  are  three  entrances. 

Q.  Did  you  go  to  the  other  entrances  after  being 
blocked  at  this  first  entrance? 

A.  I  came  in  the  back  entrance,  which  is  one 
entrance  off  the  main  highway  just  after  you  cross 
the  bridge  over  the  railroad  tracks.  I  entered  that 
entrance  and  went  out  the  what  we  call  the  main 
entrance  to  the  factory  which  is  on  the  old  road 
where  the  greater  mob 

Q.  The  old  road  between  the  Lihue  Store  cor- 
ner and  the  Lihue  Schoolhouse  corner? 

A.  Right.  Then  I  went  over  also  to  the  other 
entrance  which  is  the  entrance  beyond  our  ware- 
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house  which  goes  to  the  blacksmith  shop.   That  also 
had  a  group  of  men  guarding  it — group  of  strikers 
guarding  it — preventing  us  from  going  in. 

Q.     Were    they    in    such    a    position    that    they 
blocked  your  right  of  way?  A.     Absolutely. 

Q.     All  of  them,  in  each  instance? 

A.  In  each  instance.  The  picket  line  on  the  back 
entrance  where  I  entered  the  grounds  probably  did 
not  consist  of  more  than  ten  men  and  they  were  not 
in  the  middle  of  the  road.  That  is  why  I  went  in 
there.  I  turned  and  went  in  there  before  they 
could  get  across  the  road  to  stop  me.  It  is  very 
evident  that  they  would  have  attempted  to  stop  me 
had  they  had  time.  I  was  traveling  right  along 
because  there  was  nobody  in  front  of  me.  The 
other  entrance  where  I  went  out  was  a  mass  of  peo- 
ple and  it  was  necessary  for  me  to  put  the  car  in 
low  gear  and  just  force  my  way  through.  [242] 

Q.  In  each  instance  the  men  were  on  the  planta- 
tion property,  were  they?  A.     Yes,  sir. 

Q.  This  instance  of  this  morning  that  you  re- 
fer to  about  the  men  being  at  the  plantation  office, 
were  they  invited  there  by  you  or  anyone? 

A.     They  were  not  invited  there  by 

Q.     Any  plantation  authority. 

A.     any  plantation  authority,  no. 

Q.     Did  you  ask  thm  to  leave? 

A.  I  did  not  ask  them  to  leave.  We  did  ask  the 
Chief  of  Police  to  remove  them. 

The  Court:     That  is  all. 

Mr.  Moore:     I  have  another  witness  outside. 

I  have  my  second  witness  here,  3^our  Honor. 
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COURTLAND  E.  ASHTON 

having  been  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Moore: 

Q.     Will  you  please  give  the  Court  your  name"? 

A,     Courtland  E.  Ashton. 

Q.     Where  do  you  live"? 

A.     In  Lihue,  Hawaii. 

Q.     Are  you  employed  where? 

A.     At  the  Lihue  Mill. 

Q.     In  what  capacity'? 

A.     As  head  sugar  boiler. 

Q.  How^  long  have  you  been  working  for  the 
company,  Mr.  Ashton? 

A.     Since  March,  1945. 

Q.  The  employees  of  the  company  and  those 
under  you  are  now  out  on  strike? 

A.     They  are. 

Q.     Since  what  time? 

A.     Since  the  first  of  September.  [243] 

Q.  They  have  not  been  reporting  regularly  for 
work? 

A.     They  have  not  been  reporting  at  all. 

Q.  Will  you  please  tell  the  Court  in  your  own 
words  keeping  it  as  briefly  as  possible  what  you  wit- 
nessed personally  on  Saturday,  September  14th. 

A.  I  arrived  at  the  main  entrance  to  the  mill 
yard  at  about  6:15. 

Q.     Is  that  your  usual  time? 
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A.     That  is  my  usual  time.    We  begin  work  at 
6 :30  and  I  usually  arrive  there  about  6 :15. 

Q.     You  were  x>i'oceeding  to  work  in  the  mill  at 
that  time? 

A.  I  was  proceeding  to  work  and  when  I  arrived 
there  I  found  the  main  entrance  to  the  mill  yard 
jammed  with  cars  and  many  men,  some  of  whom 
were  employees  of  the  mill.  I  saw  Mr.  Theatham's 
car  there — head  electrician.  I  saw  the  carpenter's 
car  there  which  Mr.  Prueser  had  been  driving,  and 
I  would  estimate  about  two  hundred  and  fifty  men 
were  flocked  around  there,  around  that  entrance  and 
also  the  other  entrance  which  is  by  the  warehouse 
As  soon  as  I  got  out  of  the  car  they  all  began  to 
shout  and  they  were  shouting,  '*We  want  Ashton." 
I  asked  Tom  Watt  if  I  may  go  through.  He  said, 
'^No,  you  had  better  wait  a  while."  I  saw^  two 
policemen  standing  there,  so  I  went  over  and  asked 
the  policemen  if  this  road  should  not  be  opened 
and  they  said  they  did  not  know,  the}^  had  to  wait 
until  the  chief  arrived,  so  I  remained  there  and 
the  chief  did  arrive.  Later  on  Mr.  Burns  arrived 
and  came  in  the  side  entrance.  He  got  through  the 
side  entrance  and  he  came  on  through  where  we 
were.  Nothing  else  of  importance  happened.  I  sim- 
ply stayed  around  there.  The  men  were  milling 
around  at  all  times. 

Q.  You  saw  no  one  get  in  the  mill  during  the 
time  that  you  were  there? 

A.     No,  I  didn't  see  anyone  enter  the  mill. 

Q.  What  was  the  attitude  of  the  mob  that  you 
refer  to? 
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A.  They  were  calling  everyone  by  name  and 
shouting  around  there  at  every  one,  Mr.  Burns 
included,  and  they  were  a  truculent  [244]  mob  and 
it  was  quite  apparent  anyone  entering  there  would 
immediately  be  beaten.  We  were  challenged  to  try 
to  go  through. 

Q.  You  were  also  trying  to  go  to  work  on 
Monday "? 

A.  Yes,  I  tried  to  go.  At  eleven  o'clock  on  Mon- 
dav  I  went  down  to  that  same  main  entrance  of 
the  mill  yard. 

Q.     That  was  September  16th  1 

A.  That's  on  Monday,  September  16th,  that's 
Monday;  that  was  at  11  o'clock.  The  men  crowded 
out  on  to  the  road  again  and  blocked  my  entrance. 
I  made  no  attempt  to  go  through.  I  backed  away 
and  went  over  to  the  warehouse  entrance  and  tried 
again.  Again  they  flocked  into  the  entrance  and 
blocked  my  way,  so  I  backed  away  from  there  and 
tried  to  go  through  the  side  entrance  and  found  a 
wire  across  the  road  there  and  boxes  and  barricades, 
and  they  also  prevented  my  entrance. 

Q.  On  Monday,  the  16th,  now,  in  preventing  you 
from  entering,  were  they  on  plantation  property? 

A.    Yes. 

Q.     All  of  them  at  all  three  entrances? 

A.  They  were  all  on  plantation  property.  As  I 
understand  it,  that  is  plantation  property  as  soon 
as  you  get  off  the  County  road  and  they  were  at  the 
entrance. 
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Q.     Tliey  were  definitely  blocking  all  entrances 
to  the  property? 

A.     They  were  blocking  all  entrances. 

Mr.  Moore:     That  is  all  I  have,  your  Honor. 

Q.     (By  the  Court)  :     They  were  all  off  the  high- 
way then? 

A.     They  were  off  the  highway. 

Q.     The  public  highway? 

A.     They  were  off  the  public  highw^ay  and  on  the 
road  leading  to  the  mill. 

Q.     Leading  to  the  mill.    Did  they  indicate  by 
their  attitude  that  they  would  act  violently  toward 
you  if  you  proceeded?  [245] 
'A.     They  stood  directly  in  front  of  the  car. 

Q.     And   absolutely   prevented   you    from   going 
forward  ? 

•    A.     It  would  have  been  impossible  for  me  to  go 
forward  without  striking  one  of  the  men. 
'•   The  Court:     That  is  all. 

MARY  SCARES 
having  been  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Moore: 

Q.     Will  you  please  state  your  name? 
A,     Mary  Soares. 
•Q.     Where  do  you  live? 
A-     At  Tjihue,  Lihue  camp,  plantation  camp. 
Q.     [jihue  E^lantation  camp?  A.     Yes. 

Q.     You  are  a  housewife? 
A.     Yes,  I  am. 
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Q.     What  does  your  husband  do"? 

A.     He  is  a  welding  foreman. 

Q.  This  house  in  which  you  live  is  plantation 
house  ?  A.    Yes,  it  is. 

Q.     How  long  have  you  lived  in  this  house*?  . 

A.     About  four  years  now. 

Q.     Four  years.   You  have  any  children? 

A.     Yes,  two  children. 

Q.     What  are  their  ages?  . 

A.  One  is  five  and  one  is  four.  One  is  five  and 
one  is  one. 

The  Court:  Will  you  please  speak  a  little 
louder?  .-. 

Q.     One  is  five  and  one  is  one? 

A.     Yes. 

Q.  Your  husband  is  working  now  as  he  has  in  the 
past? 

A.     He  has  in  the  past,  but  at  present  he  is  not. 

Q.  He  is  not  working  at  present.  He  is  a  weld- 
ing foreman,  you  say?  A.     Yes,  he  is.  [246] 

Q.     He  is  not  a  member  of  the  union? 

A.     No,  he  isn't. 

Q.  Has  he  been  approached  by  any  group  to 
join  the  union?  A.     Yes,  he  has. 

Q.  Have  they  also  attempted  to  interfere  with 
his  going  to  work? 

A.     Well,  not  that  I  know  of. 

Q.  Have  they  approached  him  at  your  home  at 
any  time? 

A.  Yes,  when  they  came  over  to  picket  at  my 
house. 
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Q.  They  picketed  your  house?  When  did  that 
occur  ? 

A.  I  think  that  was  on  a  Thursday,  if  I  am  not 
mistaken.   Last  week  an\^vay. 

Q.  Will  you  tell  the  Court  exactly  what  hap- 
pened on  that  day? 

A.  About  eight  o'clock  in  the  morning  a  group 
of  men  came  down  the  road,  yelling,  about  twenty- 
five  or  thirty  men  anyway.  They  just  yelled  and 
came  up  to  the  house  and  said,  *'Is  this  a  scab's 
house?"  And  somebody  in  the  crowd  answered, 
*^Yes,  this  is  a  scab's  house."  They  just  hang 
around  and  kept  yelling  and  I  just  went  about  my 
work  and  I  had  my  little  girl  out  in  the  yard  play- 
ing and  they  would  call  her  and  say,  ^^Your  daddy 
is  a  scab."  When  I  went  to  empty  my  waste  basket 
in  the  waste  ])arrel  wiiich  is  out  on  the  road,  back 
road,  one  of  the  men  came  up  to  me  and  said,  *^To 
think  you  live  in  a  scab's  house."  He  said,  '^if  I 
were  you  I'd  run  away."  And  someone  else  on  the 
side  shouted,  ^^What  do  vou  mean  run  awav.  I'd 
kill  myself."  So  I  just  came  back  and  as  I  was 
walking  in  the  house  someone  in  front  yelled,  **Yes, 
call  him  a  scab,  that  son  of  a  bitch."  After  that  they 
ju^t  hung  around  awhile  and  they  didn  't  bother  me 
any  more.  That  is  about  all.  They  left  sometime  in 
the  afternoon. 

Q.  You  say  they  were  around  back  of  the  house 
also?  A.     Yes. 

Q.  Is  that  your  property  })ack  there,  T  mean  as 
part  of  your  house  property? 
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A.  But  they  were  on  the  road;  they  weren't  in 
the  yard.  [247] 

Q.     That  is  a  plantation  road?  A.     Yes. 

Q.     And  they  were  along  the  edge  of  your 

A.     Of  the  back  yard. 

Q.  Back  of  your  house  where  you  are  now  liv- 
ing ?  A.    Yes. 

The  Court:     About  how  many  men  were  there? 

A.     About  twenty-five  or  thirty  men. 

Mr.  Moore:     That  is  all  I  have. 

The  Court:  So  far,  I  call  your  attention  to  the 
fact,  Mr.  Moore,  that  no  one  of  the  respondents  has 
been  identified  by  any  of  the  witnesses? 

Mr.  Moore:     By  name? 

The  Court:     By  name. 

Q.  You  know  that  these  picketers,  as  you  refer 
to  them — did  you  know  any  of  them  at  all,  per- 
sonally ? 

A.     Just  the  one  that  swore  at  my  husband.. 

Q.     The  one  that  swore  at  your  husband? 

A.     Yes. 

Q.    You  know  his  name? 

A.     George  Miyasaki  or  something. 

Q.    Masaki?  A.    Yes.  ' 

Q.  You  don't  know,  do  you,  whether  the  others — 
you  knew  that  they  were  employees? 

A.     Yes,  I  do — all  employees. 

Q.  All  employees.  Were  they  members  of  the 
union,  do  you  know? 

A.     I  am  pretty  sure  they  were. 

Q.     They  seemed  to  be? 

A.     They  seemed  to  be.  [248] 
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CxEORGINA  ROSA 
having  jjeen  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore : 

Q.  Will  you  state  your  name'? 

A.  Georgina    Rosa. 

Q.  Will  you  s])eak  up  a  little  louder  so  they  can 

hear  you? 

A,  Georgina  Rosa. 

Q.  Where  do  you  live?  A.     Lihue. 

Q.  Lihue? 

A.  In  front  of  the  theatre,  by  Dr.  Wallis. 

Q.  What  is  the  name  of  that  road? 

A.  Just  the  main  road. 

Q.  The  main  road  down  here,  the  road  to  Kapaa  ? 

A.  Yes. 

Q,  You  are  a  housewife?  A.     Yes. 

Q.  Your  husband  is  employed?  A.     Yes. 

Q.  Where?  A.     Lihue  Plantation. 

Q.  What  is  his  work? 

A.  He  works  in  the  mill — mill  engineer. 

Q.  Mil]  engineer?  A.     Yes. 

Q.  How  long  have  you  been  living  in  this  house 

that  you  are  now  living  in? 

A.  Oh,  about  two  years. 

Q.  Two  years.   It  is  a  plantation  house? 

A.  Yes. 

Q.  Has  your  husband  been  approached  to  join 
the  union  at  any  time? 

A.  Yes,  they  came  over  and  told  him  to  Join,  but 
he  wouldn't  join.  [249] 
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Q.  Have  tliey  taken  any  further  action  by  way 
of  threats  or  intimidation  to  get  him  to  join? 

A.  They  just  called  him  up.  They  telephoned 
over  to  my  place  at  5 :11,  five  after  eleven  and  they 
called  him  but  I  said  he  was  sleeping. 

Q.  Have  they  attempted  in  any  other  way  to 
come  around  the  house? 

A.  They  told  me  that  how  I  like  the  crowd  out- 
side. 

Q.    A  crowd?  A.     Yes. 

Q.     There  was  a  crowd  outside  at  that  time? 

A.     That  is  right,  on  the  Tuesday  morning.  ' 

Q.     Tuesday  morning? 

A.     There  was  a  crowed. 

Q.     Do  you  recall  the  date  that  would  be? 

The  Court :     Was  that  last  week  ? 

A.     Last  week.  -  ■ 

Q.  (By  Mr.  Moore):  Tuesday,  the  11th,  that 
would  be? 

A.     Yes;  then  on  the  12th  they  came  again. 

Q.     They  came  again  on  the  12th?  A.    Yes. 

Q.     How  many  came  ? 

A.  Oh,  about  hundred  something  boys  in  front 
and  back. 

Q.     In  front  and  back  of  the  house? 

A.    Yes. 

Q.     You  have  a  plantation  road  in  back? 

A.     No.   It  is  a  plantation  road  in  the  back. 

Q.  Back  of  the  house.  What  did  the  pickets  do? 
You  just  tell  the  Court  what 
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A.  They  just  yelled  at  me,  '*Scab,"  calling  me 
scab.  ^' There  is  a  scab  in  the  house;  all  scabs  in  the 
house.''  And  then  when  I  [250]  come  out  they  go 
out  and  when  they  relieve  themselves  they  all  yell 
at  me  and  say,  ^'Hey,  you  scab!"  And  they  out  in 
the  road  relieving  by  themselves. 

Q.     How^  long  w^ere  they  around? 

A.     From  morning  till  afternoon. 

Q.     Did  you  recognize  any  of  them? 

A.     No,  I  don't  know. 

Q.     But  they  were  employees?  A.     Yes. 

Q.  You  think  they  were  are  all  members  of  the 
union  ?  A.    Yes. 

Q.     The  way  they  talked?  A.     Yes. 

Q.     Were  you  at  all  frightened? 

A.  Yes,  I  was  frightened  to  death.  My  baby, 
too,  and  my  auntie. 

Q.    You  have  a  baby?  A.    Yes. 

Q.     How  old?  A.     Two  years  old. 

Q.     And  your  auntie,  you  say  ? 

A.  My  auntie  from  Honolulu.  She  is  going  to 
leave  on  Sunday.  She  was  at  my  place  all  fright- 
ened ;  she  was  just  trembling. 

Q.     Did  they  shout  and  holler  quite  a  bit? 

A.  Yes,  they  shouted.  Every  time  when  I  come 
out  they  shout,  *^Hey,  you  scab!  Get  in  the  house. 
You  are  living  with  a  scab.  Not  ashamed  living 
with  a  scab?"  Then  my  little  children  come  from 
school  they  just  sit  down  there.  They  won't  give 
room.  They  just  creep  to  the  steps  to  come  in  and 
out.    My  little  boy  is  seven  years  and  the  little  girl 
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is  twelve  and  other  one  is  fifteen.    They  just  yell 

at  them,  ^^ You  scabs!  Get  in  the  house.  You  scabs!" 

Q.     Did  you  call  the  police  at  alH 

A.     Yes,  I  called  the  police.  [251] 

Q.     What  happened  then? 

A.  My  auntie  was  on  the  porch  and  I  was  in  the 
parlor  by  the  window  and  there  was  a  boy  that 
threw  a  paper  in  the  yard  and  then  I  called  the 
policeman,  and  I  told  the  policeman  if  they  could 
throw  paper  in  the  yard  and  he  said  no.  So  I  said 
there  is  a  boy  that  threw  a  paper  in  the  yard.  The 
policeman  just  came  out  and  he  said,  ^^  Where  is 
the  paper?"  I  showed  him  where  was  the  paper  and 
he  just  picked  it  up,  and  all  the  union  men  all  came 
altogether  on  the  road.  The  policeman  was  talking 
to  them  and  the  boy  was  talking  to  the  policeman. 
I  don't  know  what  they  said.  Then  the  policeman 
took  the  paper  and  put  the  paper  in  the  pocket  and 
went  away. 

Q.     Did  that  police  try  to  break  up  the  picket? 

A.  No,  he  just  went  in  the  car.  When  the  po- 
liceman came  down  on  the  road  they  all  yelled, 
^^Hey,  you  scab,  you  boto  boto,"  calling  me  names. 
Why  I  call  the  policeman,  for  nothing  ? 

Q.  After  you  called  the  police  they  called  you 
names  for  calling  the  police?  A.     Yes. 

Q.     They  did? 

A.  They  called  me  names,  ^^boto  boto,"  their 
language,  and  they  told  me,  '^Get  in  the  house;  we 
come  again  tomorrow." 
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Q.     They  told  you  to  get  in  the  house'? 

A.    Yes. 

Q.     How  long  did  that  go  on"? 

A.     Prom  the  morning  from  seven  until  3:30. 

Q.     From  7  until  3:30?  A.     Yes. 

Q.     How  many — what  did  you  say  the  immbers 
were'?  A.     About  hundred  something. 

Q.     They  kept  that  up  all  day  long'? 

A,     Yes,  all  day,  front  and  the  back. 

Mr.  Moore :     I  believe  that  is  all,  your  Honor. 

The  Court :     That  is  all.  [252] 

WILLIAM  A.  H.  BUDDINGH 
having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore : 

-  Q.  Will  you  state  your  name  to  the  Court '? 

A.  William  A.  H.  Buddingh. 

Q.  Where  do  you  live*? 

A.  I  live  in  Lihue. 

HJ.  You  are  employed? 

A.  I  am  employed  by  the  Lihue  Plantation. 

Q.  In  what  capacity? 

A.  Chief  engineer. 

Q.  That  is,  chief  engineer  at  the  mill  ? 

A.  At  the  mill,  that  is  right. 

Q.  You  have  been  trying  to  go — you  have  been 
seekiiig  to  work  recently,  the  last  few  days? 

A.  Not  the  last  few  days,  not  since  Saturday 
morning. 

Q.  Not  since  Saturday  morning? 
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A.  Since  Saturday  morning  I  have  not  been  able 
to  get  into  the  mill. 

Q.  You  were  not  able  to  get  into  the  mill  Satur- 
day morning "?  A.     No. 

Q.  Will  you  please  tell  the  Court,  briefly,  just 
what  you  witnessed*? 

A.  I  arrived  at  the  mill  early  Saturday,  because 
I  was  notified  that  mass  picketing  was  going  to 
occur  at  the  mill.  At  four  o'clock  in  the  morning 
I  arrived  at  the  mill  and  there  was  no  picketing 
of  any  extent  being  done  at  that  time.  I  went  out- 
side the  mill  and  went  into  the  garage  and  was 
talking  to  Mr.  Tester  and  Mr.  Langley  and  Joe  Tra- 
vasso,  together  with  the  two  watchmen  who  were 
on  shift  at  the  mill.  After  a  while,  while  we  were 
talking,  a  mass  of  pickets  formed  a  line  from  the 
garage  to  the  warehouse;  after  which  I  talked  to 
Tony  Camara,  who  was  one  of  the  watchmen,  for  us 
to  go  inside  and  see  how  the  other  side  of  the  mill 
was  getting  along.  Well,  I  never  got  inside  because 
I  was  stopped  [253]  by  a  solid  line  of  pickets,  say, 
anyways  from  five  to  six  deep,  maybe  more,  five  to 
six  deep,  shoulder  to  shoulder,  barring  my  way  to 
the  factory. 

Q.     Did  you  recognize  any  of  them? 

A.  I  did  not  recognize  very  many  of  them.  Most 
of  them  were  off  plantation  men  as  far  as  I  can 
determine. 

Q.     Some  of  them  were  employees? 

A.  Some  of  them  were  employees,  definitely,  but 
the  men  who  actually  tried  to  stop  me  I  did  not 
recognize  as  plantation  men. 
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Q.     Known  to  you  as  union  men? 

A.  Known  to  me  as  union  men  because  all  wear 
their  badges. 

Q.     All  were  wearing  their  badges'? 

A.     All  were  wearing  their  badges. 

Q.     What  badges?  A.     CIO. 

Q.     CIO?  A.     That  is  right. 

Q.    ILWU? 

A.  ILWU.  Some  of  them  are  white,  some  of 
them  are  orange. 

Q.     Did  they  threaten  you? 

A.  They  did  not  threaten  me,  because  they  just 
told  me  I  could  not  get  through.  I  a.sked  them  to  get 
through.  I  even  made  the  statement,  *^Come  on, 
boys,  sorry  because  you  can't  stop  us  out  here.''  I 
was  very  much  booed  about  the  statement,  *^Come 
on,  boys."  ^'Now  you  call  us  boys,  other  times  you 
threaten  us." 

Q.     Did  you  attempt  to  get  through  ? 

A.  I  attempted  to  get  through  on  two  different 
occasions. 

0.     What  happened  ?  A.I  was  stopped. 

Q.     How  were  you  stopped? 

A.     By  the  shoulder  movement. 

Q.     Shoulder  movement? 

A.  Shoulder  movement.  The  men  were  line  in 
line  and  I  was  walking  [254]  into  the  line  wdth  my 
arms  crossed  in  front  of  me,  trying  to  push  myself 
through,  but  I  was  not  able  to  get  through. 

Q.     Pushed  back?  A.     Pushed  back. 
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Q.  From  that,  your  conclusion  was  that  neither 
you  nor  anyone  else  was  going  to  get  into  the  mill; 
that  was  the  attitude 

A.     That  was  the  attitude  I  definitely  got. 

Q.  This  attempt  to  get  through  and  in  which  you 
failed  because  of  the  force  used  against  you  on  that, 
was  that  on  plantation  property? 

A.  It  was  on  plantation  property,  yes.  The  line 
was  on  plantation  property.  As  a  matter  of  fact  we 
were  on  plantation  property  before  we  proceeded 
into  the  line,  but  it  was  outside  the  line. 

Q.  Did  you  see  any  so-called  union  representa- 
tives around  at  any  time  1  A.     Not  until  later. 

Q.     Who  did  you  see'? 

A.  I  saw  Morimoto  and  George  Masaki  and 
William  Paia. 

Q.     William  Paia*?  A.     William  Paia. 

The  Court:  What  was  the  first  name  you  men- 
tioned '? 

Mr.  Moore:     Morimoto. 

A.     Morimoto. 

Q.     The  picketing  continued  after  they  arrived? 

A.     Picketing  continued,  yes. 

Q.  They  did  not — in  other  words,  it  did  not 
change  at  that  time? 

A.  No,  it  didn't,  the  pickets  remained  all  the 
time. 

Q.     Still  preventing  access  to  the  mill? 

A.  Still  preventing  access  to  the  mill,  because 
each  time  we  would  try  to  walk  toward  the  other 
entrance,  the  whole  mob  would  follow  us  and  much 
booing  and  catcalling,  and  so  forth  and  so  on,  oc- 
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Q.  Did  you  attempt  to  get  into  the  mill  on 
Monday  ? 

A.  On  Monday,  yesterday,  I  attempted  to  get 
into  the  mill  at  around  11  o'clock.  I  drove  my  car 
right  up  to  the  picket  line  and  was  stopped  at  the 
south  gate,  that  is,  the  main  entrance  of  the  mill. 
About  15  to  20  pickets  refused  me  entrance  to  the 
mill.  After  which  I  went  to  the  warehouse  en- 
trance and  w^as  again  refused.  As  a  matter  of  fact, 
one  of  the  pickets  put  a  ^'Respect  the  Picket  Line" 
sign  right  in  front  of  the  car  which  I  would  have 
either  had  to  run  over  or  break  down  if  I  proceeded. 

The  Court:     By  what  was  that? 

A.  Picket  sign  reading,  ^'Respect  the  Picket 
Line.''  After  that  we  went  to  the  side  entrance  of 
the  mill  near  the  main  road  where  Olin  Parias  lives 
and  tried  to  get  through  again.  We  found — I  say 
^^We"  because  Courtland  Ashton  was  following  me 
wdth  his  car.  Two  cars  were  going  down  that  way. 
Personally,  I  found  this  road  blocked  by  a  wire 
strung  across  the  road  and  benches  placed  under- 
neath the  wire,  refusing  us  entrance.  One  of  the 
boys  who  had  refused  us  at  the  main  entrance  of 
the  mill  was  Karimoto,  who  is  employed  in  the  fac- 
tory at  the  sugar  warehouse,  refused  entry  at  the 
main  gate  and  also  he  went  through  the  mill  site 
to  the  other  entrances  and  stopped  us  again. 

Mr.  Moore :     That  is  all,  your  Honor. 

The  Court :     It  w^as  Takemoto,  you  said  ? 

A.     Karimoto. 

The  Court:     No  questions. 
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JAMBS  P.  LANGLEY 

having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore : 

Q.     Will  you  please  state  your  name*? 

A.     James  P.  Langley. 

Q.     Where  do  you  reside? 

A.     I  live  at  Lihue. 

Q.     Lihue.   You  are  employed*? 

A.  Employed  as  division  overseer  for  The  Lihue 
Plantation  Company,  Limited.  [256] 

Q.     You  have  been  working? 

A.     I  have  been  working  here  since  1931. 

Q.     In  the  last  few  weeks  you  have  been  at  work  ? 

A.     Yes. 

Q.     Every  day?  A.     Every  day. 

Q.  Have  you  any  others  working  with  you,  as 
division  overseer? 

A.  No,  I  am  the  only  division  overseer  on  this 
side. 

Q.    You  are?  A.     Yes. 

Q.     The  employees  are  out  on  strike? 

A.     The  employees  are  out  on  strike. 

Q.  You  have — in  other  words,  your  limas  have 
no  men  working  for  them? 

A.  ISTo  men  working  for  them.  The  men  that 
were  working  signed  up  with  the  union. 

Q.  Will  you  tell  the  Court,  Mr.  Langley,  what 
efforts  you  have  made  to  perform  your  work  and 
what  has  developed  with  reference  to  that  in  the 
last  few  weeks?  Just  briefly  without  getting  too 
deep  into  it?  A.     Yes. 
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Q.     You  don't  need  to  specify  dates  unless  you 
recall  them  specifically. 

A.  Yes.  The  first  trouble  that  came  to  my  atten- 
tion was  on  Septeml)er  2d.  Mr.  Burns,  manager  of 
the  Lihue  Plantation  Company,  stopped  by  my 
house  in  the  morning  and  told  me  that  water  was 
overflowing  on  the  road  below  one  of  my  fields,  so 
I  went  up  there  right  away  and  checked  for  myself 
and,  sure  enough,  below  Lihue  Field  3-A  on  the  road 
there  was  covered  with  water.  Then  I  investigated 
the  water  gates  and  found  that  several  of  the  water 
gates  had  been  tampered  with — off  the  main  ditch — 
the  water  going  into  the  field  and  then  overflowing 
from  the  field  onto  [257]  the  road.  I  adjusted  these 
gates  and  put  them  back  in  order  and  returned 
home.  Then,  on  resuming  work  with  the  lunas  on 
the  third,  I  told  my  makai  section  luna,  Joe  Amaral, 
that  water  coming  through  the  mill  and  goes  down 
to  the  makai  field  should  be  thrown  into  the  field 
rather  than  be  wasted.  This  was  done.  Then,  on 
one  of  those  day  that  week  one  of  my  section  water 
foremen,  Augustin  Lomigkit,  reported  to  me  that  a 
car  had  driven  down  in  the  morning — occupants,  one 
of  Japanese  ancestry  and  three  or  four  Filipinos — 
told  them  that  the  water  shouldn't  be  thrown  into 
the  cane.  Then  that  same  afternoon  Joe  Amaral 
told  me  that  someone  had  visited  his  house  the  pre- 
vious evening  and  advised  him  not  to  put  water  on 
the  cane.   He  acted  accordin2:lv. 

Q.     You   know   who    visited   his   house;    did   he 
tell  you?  A.     He  did  not. 
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Q.  It  was  a  threat  to  him  not  to  turn  water 
in  the 

A.     It  seemed  to  be  that,  yes. 

Q.     Did  he  identify  them  as  union  men? 

A.     It  must  have  been  strikers. 

Q.     Did  he  tell  you  that? 

The  Court:  The  Court  will  rule  that  out.  It 
would  be  hearsay  anyway. 

Q.     Proceed  with  your  story. 

A.  This  Joe  Amaral,  he  acted  accordingly  and  he 
himself  said  that  and  that  he  would  not  throw  any 
more  water  himself.  Then  on  the  morning  of  the 
fifth,  I  myself  went  down  to  Lihue  Field  35-B  and 
dropped  in  a  water  gate  there.  You  might  say  this 
water  was  coming  from  the  overflow  of  what's 
known  as  our  Field  20  Reservoir.  I  put  this  water 
in  so  it  wouldn't  be  wasted.  That  morning,  about 
9:30,  one  of  my  irrigation  foremen,  H.  Kagehiro 
by  name,  reported  to  me  that  while  he  was  on  his 
horse  coming  along  the  railroad  track  he  had  seen 
a  car  stop  there,  but  he  was  at  such  distance  that 
he  couldn't  recognize  [258]  the  parties.  The  water 
gate  was  taken  out.  This  he  said  he  didn't  see  him- 
self being  taken  out,  but  reported  to  me  it  was  taken 
out.  So  I  went  down  there  myself  and  checked  and 
found  that  the  water  gate  had  been  taken  out.  I 
searched  around,  but  couldn't  see  the — find  the  gate, 
so  I  reported  these  incidents  to  our  manager,  Mr. 
Burns,  and  Mr.  Tester,  assistant  manager. 

Q.  In  other  words,  throughout  those  days  your 
efforts  to  water  the  fields  to  the  extent  that  you  at- 
tempted to  were  interfered  with?  A.     Yes. 
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Q.  Did  they — did  any  of  the  union  men  aj)- 
proaeh  you  at  any  time  concerning  the  irrigation, 
either  personally  at  your  home  or  otherwise"? 

A.     None  of  them  did  approach  me,  personally. 

Q.     Was  your  house  picketed  in  any  way? 

A.  My  house  was  picketed  on  Saturday  of  Sep- 
tember 7th.  I  came  home  for  breakfast  and  I  got 
into  the  house.  Since  I  went  in  the  front  room  I 
noticed  in  front  of  my  yard  beyond  the  hedge  a 
group  of  men,  which  I  realized  instantly  that  I  was 
being  picketed.  I  stayed  within  the  house  awhile, 
then  went  out  in  the  yard  and  while  I  was  out  in 
the  yard  they  yelled,  ^ ^Langley,  scab.  Go  to  your 
fields.  Go  hanawai.  Come  out."  After  an  hour 
or  so  at  home,  I  did  drive  out  of  my  yard.  They 
didn't  stop  my  passage,  but  they  moved  toward  me 
and  catcalled  me. 

Q.     Did  you  recognize  any  of  them? 

A.     I  did. 

Q.     Were  they  wearing  union  badges? 

A.     I  believe  so,  which  ones  I  couldn't  say. 

Q.  You  recognized  them  as  employees,  some  of 
them?  A.     I  did. 

Q.     Are  they  in  the  union,  you  presume? 

A.    Yes. 

Q.  Were  you  otherwise  threatened  or  any  other 
intimidation?  A.     Yes.  [259] 

Q.  Without  explaining  in  too  great  detail,  when 
did  that  occur? 

A.  That  occurred  that  same  day  in  the  after- 
noon when  I  left  my  home  after  lunch.    I  drove 
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down  the  hill  towards  the  post  office  and  as  I  drove 
down  I  was  follow^ed  by  another  car  and  I  realized 
that  I  was  being  followed.  I  turned  into  the  post 
office  and  went  over  to  the  plantation  office  outside 
on  the  veranda  and  talked  with  Mr.  Baldwin,  the 
division  overseer  of  Hanamaulu.  I  remarked  to 
him  that  that  bunch  is  following  me. 

Q.     Did  you  recognize  any  of  them? 

A.     I  did. 

Q.     Who  were  theyf 

A.  The  one  who  was  driving  the  car  was  John 
Leonard  Costa. 

Q.     An  employee? 

A.  He  is  an  employee  of  the  Lihue  Plantation 
Company.   And  there  were  two  Filipinos. 

Q.     Two  Filipinos?  A.     Yes. 

Q.  Did  you  notice  whether  they  had  union 
badges  ? 

A.  I  believe  one  of  the  Filipinos  had  a  union 
badge. 

Q.  Are  they  otherwise  known  to  you  as  members 
of  the  union  ?  A.     Yes. 

Q.     They  followed  you  for  some  distance? 

A.  Then  I  came  out,  went  back  to  my  car  and 
drove  into  Mr.  Seaton's  yard  and  went  in  and  had 
a  talk  with  him  for  a  few  minutes.  While  I  was 
in  there  they  drove  on  out  in  the  back  here,  across 
from  the — near  the  tennis  court.  Then  I  came  out 
of  Mr.  Seaton's  house  with  him  and  went  up  to  my 
house  again  and  they  followed  on  behind  us  and  I 
was  in  my  house  for  a  few  minutes  and  we  came  out 
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again.  We  were  followed  on  down.  I  came  to  the 
office  and  reported  the  incident  to  Mr.  Tester,  assist- 
ant manager,  Lihue  Plantation  Company.  I  parked 
in  the  back  of  the  office.  While  I  was  parked  there, 
they  stopped  [260]  their  car  there,  on  this  side  of 
the  tennis  court.  Then  w^e  drove  out  onto  the  high- 
w^ay  with  Mr.  Seaton  and  Mr.  Tester.  I  drove  down 
by  the  overpass  here,  just  below  the  hotel,  and 
turned  into  one  of  my  or  our  plantation  roads,  drove 
a  little  distance  in  and  this  car  follow^ed  inside  and 
when  he  was  well  inside  we  stopped.  Mr.  Goodale 
Moir's  car  behind  this  Suki — as  I  call  him — Costa, 
but  his  common  name  is  John  Leonard  Costa.  I 
stayed  in  my  car  and  Mr.  Tester  went  back  and 
questioned  these  parties.  Then  Mr.  Tester  went  and 
called  the  police  and  police  came.  I  remained  in 
my  car  and  then  came  out  and  passed  this  car  with 
Costa  and  the  two  Filipinos  and  went  over  toward 
where  the  officers  and  Mr.  Tester  w^ere.  Then  I  took 
my  car  and  drove  on.  We  turned  around  and  re- 
turned with  the  police  to  the  headquarters.  I  didn't 
hear  anything  what  happened  after  that  incident. 

Q.  Prom  all  that  happened  on  that,  you  have 
every  indication  to  believe  that  it  will  continue, 
such  attempts  to  interfgere  with  your  work? 

A.     I  believe  so. 

Q.  So  that,  in  effect,  you  cannot  do  much  in  the 
fields?  A.     That  is  what  I  feel. 

Q.  Have  many  of  the  men  working  under  you 
been  intimidated  to  the  point  where  they  will  not 
work  or  they  do  not  come  to  work  at  all? 
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A.  The  supervisors  have — many  of  them  have 
joined  the  union. 

Q.     They  are  not  coming  to  work? 

A.     They  are  not  coming  to  work. 

Mr.  Moore:     That  is  all  I  have,  your  Honor. 

The  Court:     That  is  all;  no  questions. 

LEONARD  T.  CANNON 
having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.     Will  you  state  your  name? 

A.     Leonard  T.  Cannon.  [261] 

Q.     You  reside  here?  A.     In  Lihue. 

Q.     You  are  employed? 

A.    By  the  Lihue  Plantation  Store. 

Q.     In  what  capacity? 

A.     Assistant  manager. 

Q.  Your  employees,  the  ones  working  under  you, 
are  out  on  strike?  A.     They  are. 

Q.  Strike  called  by  the  ILWU,  so  far  as  you 
know  ?  A.     So  far  as  I  know,  yes. 

Q.     Has  the  store  been  operating? 

A.  In  a  very  limited  way.  I  personally  have 
been  selling  to  six  accounts  perishable  merchan- 
dise only.  Six  accounts  are  four  local  restaurants 
and  the  two  hospitals. 

Q.  Has  the  store  been — have  you  been  prevented 
from  opening  the  store?  A.     Yes,  we  have. 
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Q.     In  what  way  has  that  occurred'? 

A.  Mass  picketing  at  all  of  our  front  doors  and 
at  the  road  leading  from  the  main  road  to  our 
back  entrance.  I  believe  the  only  ones  permitted 
in  have  been  the  six  that  we  are  still  attempting  to 
serve. 

Q.  That  is  by  enforcement  of  the  imion  and 
picketers  ^ 

A.  Yes.  The  roads  are  blocked  and  no  one  has 
been  permitted  to  come  behind  the  store  with  the 
exception  of  the  six.  And  today  a  man  from  Wai- 
mea,  who  has  always  purchased  from  us  and  whom 
we  sold  a  few^  perishable  items  to  last  week,  came  in 
and  they  ordered  him  out.  That  was  about  11:30 
today. 

Q.     11:30  today? 

A.  Yes.  They  informed  us  there  are  only  three 
people  permitted  to  be  in  or  around  Lihue  Store. 
They  did  not  name  the  three,  but  I  assume  that  it's 
myself,  Kaoru  Fujii,  my  cashier,  and  Willie  Albao, 
the  office  manager,  because  the  three  of  us  have  been 
permitted  to  enter,  today. 

Q.    That  is  all  ?  A.     That  is  all. 

Q.     Were  any  denied  entry  yesterday*? 

A.    Yes. 

Q.    Who  ? 

A.  U.  Ishii,  manager,  hardw^are  department ;  Mr. 
A.  G.  Hutton,  manager  of  the  dry  goods;  Harry 
Nogami,  our  maintenance  foreman,  who  is  in  charge 
of  our  refrigerators;  and  Joe  Rapozo,  who  is  in 
charge  of  the  home  appliances. 
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Q.     You  witnessed  their  efforts  to  get  in? 

A.     I  did. 

Q.     You  saw  them  stopped? 

A.  I  saw  them  stopped,  and  I  asked  our  mainte- 
nance man  to  try  to  come  through  again,  because  of 
the  nature  of  his  work.  He  is  also  in  charge  of  the 
night  watchmen.  And  about  9:30  he  attempted  to 
come  in  again  and  they  refused  hhn  admittance  and 
told  him  to  get  out. 

Q.     They  did?  A.     Yes. 

Q.  There  have  been  pickets  in  front  of  the  doors 
of  the  house  ?  A.     There  have. 

Q.  They  have.  In  front  of  the  doors  of  the  store, 
rather.  They  have  prevented  anyone  from  attempt- 
ing to  get  through  there? 

A.  That  is  correct.  A  week  ago  Monday,  which 
I  believe  was  the  9th,  they  warned  me  on  Saturday 
that  I  would  not  be  permitted  to  come  through; 
that  they  were  going  to  form  a  wall  of  pickets  sev- 
eral deep,  shoulder  to  shoulder,  in  front  of  the 
doors  and  if  I  wished  to  come  in  through  the  front 
door  it  would  be  necessary  to  get  a  policeman  before 
they  would  disperse. 

Q.  The  police  did  not  disperse  them  this 
morning  ? 

A.  To  my  knowledge,  they  have  not  dispersed 
anyone  and  they  are  there  at  present.  [263] 

Q.  These  persons  are  all  members  who  are  pre- 
venting access,  you  recognize  any  of  them  ? 

A.     A  great  many  of  them,  yes. 

Q.     As  your  employees? 


288  Constancio  R,  Alesna,  et  al., 

(Testimony  of  Leonard  T.  Cannon.) 

A.  As  our  former  employees  and  also  mill  em- 
ployees and  field  employees. 

Q.  Yon  recognize  them  as  a  members  of  the 
union. 

A.  Only  by  the  buttons  they  have  on  their  cloth- 
ing or  the  union  police  or  union  picket  bands  that 
they  have  on  their  arms. 

Q.  Some  of  your  employees  who  were  working 
in  the  store,  they  have  been  members  of  the  union 
for  some  time? 

A.  I  am  not  certain  of  that,  although  I  believe 
they  have.  We  have  not  discussed  it  with  them. 

Q.  In  other  words,  from  all  that  transpired  you 
are  not  able  to  operate  the  store  even  if  you  so 
desire?  A.     We  could  not. 

Q.  You  could  not  operate  it  anywhere  near  nor- 
mal operation? 

A.  It  is  utterly  impossible  with  three  men.  That 
is  all  they  will  permit. 

Q.  Will  this  result  in  considerable  damage  on 
that  refrigeration  that  you  have,  etc.? 

A.  Definitely.  Unless  something  is  done  in  the 
very  near  future  we  are  going  to  loose  a  lot  of  mer- 
chandise. In  fact  I  had  an  appointment  at  1:30 
with  Sonny  Lyons.  He  is  going  to  choose  to  con- 
demn a  lot  of  merchandise  today. 

Q.     Perishable  merchandise  ? 

A.     Perishable  merchandise. 

Q.     Lost  because  of  this  situation. 

Mr.  Moore :     That  is  all. 

The  Court:     That  is  all. 


vs.  Philip  L.  Eice,  et  al.  289 

KEITH  B.  TESTER 

having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Moore : 

Q.     Will  you  please  state  your  name  to  the  Court? 

A.     Keith  B.  Tester. 

Q.     You  reside  here  in  Lihue?  A.     Kauai. 

Q.     You  are  employed'? 

A.     Yes,  by  the  Lihue  Plantation  Company. 

Q.     In  what  capacity? 

A.     Assistant  manager. 

Q.     Assistant  manager.    The  employees  are  not 
out  on  strike?  A.     Yes. 

Q.     Since  what  time  ? 

A.     Since  September  1st. 

Q.     That  strike  was  called  by 

A.     Called  by  the  ILWU,  Local  149. 

Q.     This  is  Unit  1  of  Local  149  ?  ; 

A.     Units  1,  2  and  3. 

Q.    1,2  and  3?  A.    Yes. 

Q.     That  is  part  of  the  Local  149  ?  A.     Yes. 

Q.     So  far  as  you  know  ?  A.     Yes. 

Q.     That  in  turn  is  International  Longshoremen's 
and  Warehousemen's  Union?  A.     Yes. 

Q.     You  have  not  been  operating  the  mill  except 
with  a  few  employees  ? 

A.     Yes,    with — oh   about   a    dozen   supervisory 
employees. 

Q.     Supervisory  employees.    Have  they  had  any 
difficulty  recently  in  getting  into  the  mill? 

A.     They  had  difficulty  last  Saturday  morning. 
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Q.     Saturday  morning'?  A.     Yes.    [265] 

Q.     You  were  present  at  that  time? 

A.     Yes,  I  was  present. 

Q.     Did  you  attempt  to  get  in? 

A.     No,  I  didn't  attempt  to  get  in. 

Q.  Did  you  see — they  were  stopped,  the  em- 
ployees were  stopped  and  prevented  from  going  in  ? 

A.     Yes,  they  were  stopped. 

Q.     By  whom  ? 

A.     By  members  of  Local  149. 

Q.  Did  you  see  any  union  representatives  pres- 
ent at  that  time  ? 

A.  Yes,  I  gather  they  were  all  miion  representa- 
tives or  union  members,  but  I  saw  somebody  I  know 
in  particular. 

Q.     Could  you  state  their  names? 

A.  George  Masaki,  Ronald  Toyofuku,  Akama, 
Morimoto. 

The  Court:     Just  a  minute.  Morimoto? 

A.  Yes.  Hamamoto,  from  Hanamaulu.  A  good 
many  more,  but  I  just  can't  recall  them. 

Q.     You  recall  Paia  ? 

A.     Paia,  yes;  I  was  talking  to  him. 

Q.     What  about 

A.     I  also  saw  Shimizu. 

Q.     Nunes?  A.     I  don't  recall  seeing  him. 

Q.     Rapozo  ? 

A.  No,  they  may  have  been  there.  I  don't  recall 
seoiirig  him. 

Q.     Pontanilla  ? 

A.     No,  I  don't  believe  I'd  know  him  if  I  saw  him. 

Q.     Takemoto  ? 
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A.  Yes,  I  saw  him.  No,  I  don't  believe  I  did  see 
Takemoto.  He  may  have  been  there,  but  I  don't 
recall  seeing  him. 

Q.  But  you  know  Nunes,  Eapozo  and  Fontanilla 
as  officers  of  the  local?   [266]  A    Yes,  yes. 

Q.  You  have  had  occasion  to  deal  with  them  in 
the  past? 

A.  Yes,  we  recognized  them  as  officers  of  the 
local. 

Q.     Recognized  them?  A.     Yes. 

Q.  They  presumed  to  represent  the  local  labor 
organization  ?  A.     Yes. 

Q.  The  picketing  and  all  this  mass  picketing  and 
prevention  of  entry  into  the  mill  occurred  in  your 
presence,  the  ones  you  have  named?  A.     Yes. 

Q.  With  reference  to  the  activities  of  the  police 
that  morning  did  you  witness  Mr.  Burns  discussing 
that?  A.    Yes. 

Q.    Attempting  to  get  enforcement? 

A.    Yes,  I  was  with  him  while  he  talked  to  them, 

Q.     You  overheard  what  he  said? 

A.  Yes.  In  fact  I  came  up  here  and  called  the 
police  originally.  I  came  up  to  the  County  Building 
and  oh  probably  five  minutes  after  that  one  police 
officer  arrived.  Within  a  period  of  maybe  oh  fifteen 
minutes  or  twenty  minutes  they  all  arrived  with  the 
exception  of  the  assistant  chief.  And  later  on  he 
arrived  and  again  later  on  after  that  the  chief 
arrived. 

Q.  Did  you  overhear  Mr.  Burns  discussing  it 
with 
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A.  Yes,  I  think  a  couple  of  times  that  the  chief 
was  talking  with  the  grou})  of  union  men.  I  believe 
Morimoto  was  in  the  grouj),  at  times  Paia.  Their 
picket  chairman  was  there.  I  think  it  was  George 
Masaki.  Barbosa,  I  saw  him  in  the  group.  I  think 
there  were  six  or  eight  of  them  to  whom  he  was 
talking.  Before  going  over  myself,  Mr.  Bui-ns  had 
gone  over  two  or  three  times  and  spoken  to  the  chief. 
I  don't  know  what  he  said  there,  but  at  one  time  he 
and  I  both  went  over  there  and  Mr.  Burns  asked 
him  what  he  was  going  to  do  about  it  and  he  said — 
told  him  to  wait.  [267] 
'■    Q.     Told  him  to  wait "? 

A.  Told  him  to  wait,  yes.  And  the  union  boys 
rather  objected  to  he  and  I  standing  around  while 
they  were  discussing  it  and  asked  the  chief  if  we 
could  be  requested  to  leave  and  a  few  minutes 
later — a  few  moments  later — the  chief  told  us  we 
had  better  leave.  Some  time  after  that  Mr.  Burns 
and  [  again  went  over  and  Mr.  Buins  asked  the 
chief  then.  He  said,  '^I  request  to  have  this  road 
opeiied  up  for  our  employees  and  the  x)ublic."  And 
ag»ain  the  chief  told  us  we  had  better  wait  a  while. 

:.Q.  Told  you  what^? 
.:  A.  We  had  better  wait  a  while.  And  some  time 
after  that  the  chief  wanted  to  speak  to  iMr.  Burns 
and  he  called  myself  and  Rockwell  Smith.  I  believe 
the  two  of  us  were  there  while  the  chief  was  talking 
to  Mr.  Burns.  At  that  time  the  chief  said  that  after 
his  discussion  with  the  union  members  they  were 
willing  to  permit  certain  specified  persons  through 
the  picket  line.   I  believe  he  stated  Mr.  Burns,  my- 
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self,  Tom  Watt  and  perhaps  Rocky  Smith.    He  is 

the  industrial  relations  director.    Mr.  Burns  then 

told  him  that  he  wanted  the  road  open  for 

Q.     Everyone.  '    ' ' ' 

A.  Everyone.  After  that,  why,  the  chief  said 
that  the  union  just  wouldn't  let  them  and  he  siaid 
if  the  others  attempted  to  go  through  there  would 
be  bloodshed.  As  a  matter  of  fact,  it  looked  to  me 
like  a  match  or  anything  would  have  flared  that  up. 
They  were  in  very  bad  temper  at  that  time.  I  re- 
member Mr.  Burns  also  said  to  the  chief  if  they 
state  there  is  liable  to  be  bloodshed  it  would  seem 
to  him  that  it  would  be  a  wise  thing  to  get  enough 
police  around  so  that  they  could  be  sure  there 
wouldn't  be  any  violence  and  open  up  the  road  and 
let  the  people  go  through. 

Q.  The  roads  have  not  yet  been  opened  up?  ' 
A.  The  roads  have  not  yet  been  opened  up.  [268] 
Mr.  Moore:  That  is  all,  your  Honor. 
Q.  (By  the  Court)  :  Is  there  any  equipment  in 
the  mill  or  any  machinery  that  needs  immediate 
attention  ? 

A.  Well,  there  is — yes,  I  believe  our  crystallizeriB 
are  going  unless — they  may  have  stopped  them  in 
the  morning,  early  Saturday  morning,  before  they 
left  the  mill,  but  all  the  power  lines  are  tied  up  in 
the  power  house,  and  it's  absolutely  essential  that 
those  are  looked  after.  The  two  hydro  plants  tie 
into  Lihue  power  plant  here. 

Q.  Who  ordinarily  gives  attention  to  the  erys- 
tallizers'?  A.     Mr.  Ash  ton. 

The  Court:     That  is  all 
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having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.     Will  you  please  state  your  name? 

A.     Charles  James  Fern. 
:    Q.     You  reside  here?  A.     In  Lihue,  yes. 

Q.  You  were  in  the  vicinity  of  the  Lihue  Mill 
on  Saturday  morning,  September  14th? 

A.    I  was. 

Q.     You  witnessed  mass  picketing  there  ? 

A.     I  did. 

Q.  Did  you  witness  any  union  representatives 
present  ? 

A.  Yes,  I  saw  quite  a  few  of  them.  William  Paia, 
who  is  President  of  the  union;  Yoshikazu  Mori- 
moto,  who,  I  believe,  is  Secretary-Treasurer  of  the 
island-wide  unit.  There  was  George  Masaki,  Teru 
Akama,  Jerry  Matsuyama  and  several  others  that  I 
.^m  not— quite  a  few  others  that  I  am  not  sure  about 
their  names. 

Q.  They  were  present  while  this  mass  picketing 
was  going  on?  A.     Yes.   [269] 

.  Q.  No  one  was  getting  into  the  mill,  none  of  the 
employees  attempting  to  get  in  the  mill  at  that  time? 
.,  A.  T1m3  employees  were  standing  up  the  road 
quite  a  distance  from  the  group  of  picketers  that 
were  massed  across  the  road. 

Q.  Did  you  ever  hear  any  of  the  conversation  of 
the  union  men  concerning  what  action  they  might 
take? 
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A.  When  I  got — I  first  got  there,  I  stopped  a:t — 
Mr.  Burns  was  up  the  hill  a  ways  and  I  stopped  and 
asked  him  what  was  going  on.  He  suggested  I  see 
the  chief  of  police,  so  I  drove  down  a  bit  and  parked 
my  car  and  got  out  of  the  car  and  walked  over 
where  Chief  Crowell  was  consulting  with  this  group 
that  I  have  named.  They  were  all  squatted  •  down 
and  the  chief  was  saying  to  them — just  as  I  got 
there  the  chief  said  to  them,  ^'Now,  you  boys  know 
that  this  is  one  of  the  things  that  in  a  conference 
with  the  County  Attorney  you  were  told  could  not 
be  permitted;  that  you  have  to  let  people  in  and 
out  of  private  property."  There  was  no  answer 
whatsoever  from  the  group.  They  didn't  say  aye, 
yes  or  no.  And  then  Chief  Crowell  said  to  them,  he 
says,  '^I  would  like  you  fellows" — this  is  roughly 
his  conversation — ^^I  think  you  fellows  ought  to 
clear  this  road  and  disperse. ' '  An  d  Morimoto  stood 
up  and  said,  ^^I  have  to  make  a  phone  call  first," 
and  he  went  away.  He  walked  over  toward  the 
warehouse  and  where  he  went  from  there  I  don't 
know.  And  then  the  group  broke  up  and  I  spoke  to 
the  chief.  I  said,  '^ What's  the  phone  call?"  and  I 
inferred  from  what  he  said  or  imderstood  him  to  say 
that  he  was  going  to  call  Honolulu.  Then  -fifteen  or 
twenty  minutes — I  don't  know  how — there  was  so 
much  doing  it  was  hard  to  keep  tract  of  time— Mori- 
moto came  back  and  he  met  with  some  of  the  leaders 
and  there  was  great  activity  going  on. 

Q.     Among  the  union? 
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A.  Among  the  union.  They  began  calling  union 
police  this  way,  line  up  here  boys,  with  the  union 
police  in  front.  And  somebody  [270]  came  down 
with  a  camera  and  they  wanted  a  picture  of  the 
picket  line.  Somel)ody  got  on  top  of  the  little  fire 
house  there  and  they  began  lining  them  up  I  think 
for  the  picture  as  much  as  to  hold  the  line.  So  there 
was  quite  a  bit  of  organized  work  as  far  as  dispers- 
ing the  men  over  toward  the  warehouse  and  orders 
were  being  issued.  And  finally  they  seemed  to  get 
set  as  to  what  they  wanted  to  do.  In  the  meantime 
Mr,  Burns  had  come  over  to  the  police — chief  of 
police — and  told  him  that  the  situation  was  rather 
tense,  he  felt,  and  he  was  sending  the  men  home, 
because  he  felt  it  would  ease  the  situation,  but  he 
told  the  chief  that  ''when  you  are  ready  to  enforce 
the  law,  I  want  these  men  to  go  in  the  mill."  And 
then  the  supervisors  all  left  there  amid  boos  and 
catcalls,  and  after  that  it  quieted  down. 
■  I  noticed  Morimoto  standing  on  the,  say  the  makai 
side— makai  end — of  the  line,  that  is,  near  the 
stream.  I  walked  over  to  him  and  I  said,  ''Is  this 
thb  result  of  your  i)hone  call  to  Honolulu?  Have 
you  been  instructed  to  hold  the  lineF'  And  he  says, 
•*'Yes,  we  are  holding  the  line."  And  so  I  walked 
out  and  watched  them  develop. 

I  went  over  to  Chief  Crowell  and  asked  him, 
'* What's  the  score  nowV  He  said — well  he  said — 
called  to  Captain  Fernandez,  Assistant  Chief  Fer- 
nandez, he  said,  "You  go  get  Keahi  and  tell  him" — 
I  think  he  said — "to  bring  the  riot  act  with  him." 
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So  I  said,  ^^You  are  going  to  read  the  riot  act  to 
him?"  He  said,  ''Well,  Mr.  Tavares  told  me  that 
in  cases  of  this  kind  where  the  riot  act  has  to  be 
read  to  make  them  disperse  that  I  should  have  the 
district  magistrate  do  it."  So  Mr.  Fernandez  left 
and  then  there  was  no — it  was  rather  quiet  for  a 
while.  And  then  the  County  Attorney  came  along 
in  his  car.  He  stepped  out  of  the  car  and  had  a  con- 
ference with  Mr.  Crowell  and  I  stepped  down  and 
joined  them  while  they  were  conferring  and  I  heard 
the  [271]  County  Attorney  tell  Mr.  Crowell,  ''You 
can't  do  a  thing.  You  can't  escort  anybody  through 
the  picket  line.  You  can't  clear  the  road.  You  can't 
do  anything  until  they  slug  somebody."  Then 
Crowell  turned  away  and  I  asked  him  what  he  wa» 
going  to  do.  He  sort  of  made  a  motion — ^no,  nOj 
Crowell  asked  to  be  excused  then,  that  he  wanted  to 
confer  privately  with  the  County  Attorney  and  I 
walked  away.  And  then  later,  I  saw  Mr.  Crowell 
and  I  asked  him  what  he  was  going  to  do  and  h^ 
just  shrugged  his  shoulders  and  didn't  have  apy 
further  comment.  And  then  I  went  over  and  used 
the  phone.  When  I  came  back  it  was  about  ten  min- 
utes past  nine.  They  were  still  massed  there  but 
there  was  no  excitement,  so  I  decided  to  go  back  to 
my  office. 

Q.     This  Morimoto  and  various  other  name^  yon 
mentioned,  they  were  wearing  union  badges  ? 

A.     I  didn't  notice.   I  noticed  some  of  them  had 
arm  bands  on,  but^ 
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'  Q.     You  know  them  as  members  of  the  union? 

A.     r    know    that    Mr.    Morimoto    is    Secretary- 
Treasurer.  I  know  Mr.  Paia  is  the  President  of  the 
Ibieal  union,  that  is,  the  Kauai  Unit. 
■   Q.     All  of  this  continued  after  tliey  had,   from 
your  information,  talked  to  Honolulu? 

A.  All  this  development  of — the  thing  was  more 
or  less  unorganized  before  Morimoto  came  back. 
There  was  a  good  deal  of  cheering  and  catcalling 
but  there  was  no  organized  massing  or  anything  else, 
they  were  sort  of  milling.  Nobody  was  attempting 
to  go  through  the  picket  line  and  no  one  was  appar- 
ently trying  to  stop  anybody,  but  when  Morimoto 
came  back  he  went  over  directly.  I  didn't  see  him 
talk  to  Chief  Crowell  at  all.  I  don't  know  where 
Growell  got  the  message  of  what  the  result  was,  but 
when  Morimoto  came  back,  then  there  was  a  good 
deal  of  shouting  and  captains  this  way  and  things 
'I'ik^  that,  union  police  this  way,  and  I  know  they 
W^re  running  around.  One  of  the  men  that  was 
<iarrying  [272]  a  union  police  captain  badge — I  don't 
know  his  name — was  runnmg  and  handing  these 
badges  to  various  people  and  I  heard  him  say,  ^^AU 
right,  Mile  up  the  union  police  in  front." 
'*  Q.     And  they  proceeded  to  do  that? 

A.     Yes. 
'•^Mr.  Moore:     That  is  all,  your  Honor. 

Mr.  Kaulukou:  I  offered  my  services  as  amicus 
euriae  in  this  matter.  1  would  like  to  ask  a  few 
questions  of  Mr.  Fem. 

The  Court:  As  an  amicus  of  the  Court  you  may 
do  so. 
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Mr.  Kaulukou:  I  would  like  to  ask  one  question. 
Did  you  actually  hear  me  use  the  word  ^'slug"? 

A.  That  is  what  I  understood  you  to  say.  Yoii 
might 

Mr.  Kaulukou:  I  am  asking  you  whether  you 
heard  me  use  the  word  ^^slug"  or  is  that  your  id^a 
of  my  position  amounting  to  something  in  violatio'ii 
of  our  statutes'?  I  don't  remember  using  the  word 
^^slug"  at  all. 

A.  It  might  have  been  something  else,  but  I 
know  it  ended  on  someone.  It  might  have  been 
^^slug,"  it  might  have  been  ''hit,"  it  might  have  been 
*^hurt."  I  am  not  certain  on  the  slug,  but  that  is 
what  I  understood  you  to  say.  I  don't  know  that  I 
have  ever  heard  you  use  that  word,  very  frankly, 
but  that  was  just  the  impression  that  I  got  out  of  it. 

The  Court :  The  impression  you  got  out  of  it, 
Mr.  Fern,  was  that  the  County  Attorney  advised  the 
Chief  of  Police  he  could  take  no  action  unless  there 
was  an  overt  act ;  is  that  it  ? 

A.     That's  it,  exactly. 

Mr.  Moore:     That  is  all. 

The  Court :     That  is  all.  : : 

(Court  recessed  at  1:25  p.m.  and  reconvened 
at  3:03  p.m.) 

The  Court:  You  are  recalling  Mr.  Tester,  are 
you? 

Mr.  Moore :     I  am  calling  Mr.  Tester. 

The  Court :  Mr.  Tester  has  already  been  sworn. 
You  may  proceed.    [273] 
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Direct  Examination 
By  Mr.  Moore  : 

Q.     Mr.  Tester,  can  you  identify  this  letter? 

A.  Yes,  this  is  a  letter  from  Y.  Morimoto  as  the 
business  agent  of  the  ILWU,  Local  149.  It  states 
on  the  letter :  Will  you  please  recognize  the  follow- 
ing 1946  officers  of  Local  149  Unit  1 : 

President,  Joseph  Nunes ;  1st  Vice-President, 
Daniel  F.  Rapozo;  2nd  Vice-President,  Fer- 
nando Fontanilla;  Recording  Secretary,  Tom 
Takemoto;  Financial  Secretary,  Sunao  Iwa- 
moto. 

The  Court:     Is  that  S-u-n-i-o  or  S-u-n-a-o? 

A.    S-u-n-a-o. 

Q.  This  letter  was  received  by  the  Lihue  Plan- 
tation Company;  this  is  the  file  copy? 

A.     Yes,  this  is  the  file  copy. 
'-     The  Court:     You  are  not  offering  this  in  evi- 
dence, are  you,  or 

Mr.  Moore :  We  can  do  that.  We  can  offer  it  in 
evidence.  That  is  the  last  communication  we  had 
from  the  union.  Of  course,  at  all  times  union  officers 
are  subject  to  change  and  we  can  go  only  on  our 
knowledge  of  the  latest  communication  they  send. 

The  Court:  It  will  be  accepted  in  evidence  and 
marked  Petitioner's  Exhibit — next  in  order.  What 
will  that  be? 

The  Clerk:     24. 

The  Court:     Exhibit  24. 
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Q.  These  officers  to  your  own  knowledge  have 
participated  actively  in  the  affairs  of  Local  149? 

A.     They  have,  yes. 

Q.  They  have  been  present  at  meetings  that  you 
have  had?  A.     Yes. 

Q.     Management  and  the  union  ?  A.     Yes. 

Q.     You  have  recognized  them  ?  A.     Yes. 

Q.     As  the  officers  ?   [274] 

The  Court:  The  Court  is  satisfied  that  the  peti- 
tioner has  made  a  prima  facie  showing  warranting 
the  issuance  of  an  order  to  show  cause. 

The  Court  further  finds  that  the  instant  matter 
is  very  similar  to  the  case  of  Westinghouse  Electric 
Corporation  v.  United  Electrical,  Radio  &  Machine 
Workers  of  America  (CIO)  Local  601,  et  al.,  as  set 
forth  in  the  opinion  of  the  Supreme  Court  of  Penn- 
sylvania, recorded  in  the  advance  sheets  of  Atlantic 
Reporter,  2d  Series,  the  citation  being  46  A.  2d 
No.  1,  at  page  16  et  seq. 

In  this  instance,  the  Court  is  satisfied  that  there 
has  been  a  prima  facie  showing  that  the  respondents 
in  this  case.  The  Lihue  Plantation  Company,  Lim- 
ited, Petitioner,  v.  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Local  149,  and 
others,  have  exceeded  the  bounds  of  peaceful  picket- 
ing, in  that  they  have  prevented  the  employer, 
through  its  supervisory  employees  and  its  chief 
executive  as  he  may  be  called — general  manager — 
from  entering  at  will  the  sugar  factory,  or  that 
which  is  called  the  mill,  of  the  plantation  corpora- 
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tion ;  also,  that  the  respondents  have  prevented  free 
access  to  the  general  merchandise  store  known  as  the 
Lihue  Store  of  The  Lihue  Plantation  Company, 
Limited,  and  in  effect  have  taken  possession  and 
control  of  both  the  factory  and  the  store ;  and  they 
have  also  been  guilty  of  mass  picketing  and  the 
use  of  intimidation. 

As  was  said  in  the  Westinghouse  Electric  Cor- 
poration case  by  the  Supreme  Court  of  Pennsyl- 
vania: *^  Freed  from  the  restrictions  imposed  by  the 
Labor  Anti-Injunction  Act" — which,  presumably, 
was  the  Pennsylvania  Act;  there  is  none  such  in 
this  Territory — 'Hhere  is  no  doubt  that  plaintiff  is 
entitled  to  an  injunction  in  this  case"  in  accordance 
with  the  prima  facie  showing  made  in  the  instant 
matter.  *^The  Court  is  not  unmindful  of,  and  cer- 
tainly not  unsympathetic  with,  the  trend  which  has 
developed  in  connection  with  the  issuance  of  injunc- 
tions in  labor  disputes  from  the  days  when  even 
peaceful  picketing  was  enjoined  to  the  present  time 
when  the  Norris-LaGuardia  Act"  .  .  .  ''declared 
current  public  policy  with  respect  to  that  subject." 

Again  quoting  and  adopting  the  language  of  the 
Supreme  Court  of  Pennsylvania:  ''But  picketing 
to  the  extent  to  which  it  is  designed  to  seize  and  in 
effect  does  seize  and  hold  the  employer's  plant  by 
the  methods  here  employed  does  not  fall  within 
either  constitutional,  statutory,  common  law  or 
equitable  protection. ' ' 
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This  chancellor  feels  that  the  petitioner  herein 
has  shown  satisfactory  prima  facie  evidence  of  irrep- 
arable damage,  not  because  of  any  destruction  of 
or  injury  to  its  plant,  but  because  of  the  interrup- 
tion of  vital  a<?tivities  necessary  by  way  of  prepara- 
tion for  future  business  and  production ;  and,  in  the 
instance  of  the  Lihue  Store  refrigerating  plants,  it 
has  shown  further  prima  facie  that  serious  loss  may 
be  sustained  and  if  not  enjoined  may  continue,  the 
amount  of  which  may  not  be  determined  at  present 
and  cannot  be  taken  care  of  by  compensatory 
damages. 

To  that  extent  the  Court  makes  this  finding  that 
there  has  been  a  sufficient  showing  preliminary  to 
the  issuance  of  an  order  to  show  cause,  as  prayed  for 
in  the  petition  for  an  injunction  herein. 

The  Court :  You  have  an  order  to  show  cause  to 
present  at  this  time  ? 

Mr.  Moore :     Yes,  sir,  I  have. 

The  Court :  What  is  your  desire,  Mr.  Moore — to 
have  the  order  to  show  cause  returnable  in  ten  days? 

Mr.  Moore :     Ten  days  is  our  desire,  yes. 

The  Court :  You  have  a  motion  for  a  temporary 
restraining  order  at  this  time?  <  . 

Mr.  Moore:     I  do.  [276] 

The  Court:  To  present  in  connection  with  the 
order  to  show  cause  ? 

Mr.  Moore:     I  do. 

The  Court:  You  wish  to  file  this  motion  at  this 
time  ? 

Mr.  Moore :     I  do. 
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The  Court:  Presumably,  if  the  petition  to  issue 
a  temporary  injunction — a  motion — is  entertained, 
there  should  be  copies  which  could  be  served  on 
the  respondents,  together  with  the  order  to  show 
cause. 

Mr.  Moore:  I  have  drafted,  your  Honor,  for 
your  consideration,  a  proposed  temporary  restrain- 
ing order. 

The  Court:  You  desire  that  considered  in  con- 
nection with  the  order  to  show  cause  and  the  motion 
for  temporary  restraining  order;  is  that  it? 

Mr.  Moore :     That  is  right. 

The  Court:  That  is  a  matter  for  the  Court's 
attention  alone.  This  hearing  will  therefore  be 
closed. 

(Court  adjourned  at  3:17  p.m.) 

I  Hereby  Certify  that  the  foregoing  is  a  full,  true 
and  correct  transcript  of  my  shorthand  notes  of  the 
evidence  adduced  at  the  hearing  had  on  September 
17,  1946,  in  Equity  No.  120. 

/s/  KENICHI  UMEMOTO, 
Court  Reporter. 

[Endorsed] :  Filed  July  21,  1947.  [277] 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al, 

Plaintiffs, 
vs. 
PHILIP  L.  RICE,  as  Judge  of  the  Circuit  Court 
of  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii;  and  C.  NILS  TAVARES,  as  Attor- 
ney General  of  the  Territory  of  Hawaii, 

Defendants. 

ANSWER  TO  COMPLAINT 
OP  C.  NILS  TAVARES,  DEPENDANT 

C.  Nils  Tavares,  one  of  the  defendants  in  the 
above-entitled  cause,  answering  the  complaint 
herein,  hereby  adopts  as  his  answer  to  said  com- 
plaint the  answer  made  and  filed  for  and  on  behalf 
of  the  Honorable  Philip  L.  Rice,  Judge  of  the  Cir- 
cuit Court  of  the  Fifth  Circuit,  Territory  of  Hawaii. 

And  further  answering  said  complaint,  said  de- 
fendant alleges  that  he  is  no  longer  Attorney  Gen- 
eral of  the  Territory  of  Hawaii,  having  resigned 
from  such  office  on  the  30th  day  of  June,  1947. 

Dated  at  Honolulu,  T.  H.,  this  21st  day  of  July, 
1947. 

/s/  RHODA  V.  LEWIS, 

Acting  Attorney  General, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  July  21,  1947.  [279] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  HEARING  AND  DETERMINA- 
TION OF  DEFENSES  BEFORE  TRIAL 

Come  now  Philip  L.  Rice,  Judge  of  the  Circuit 
Court  of  the  Fifth  Circuit,  Territory  of  Hawaii, 
and  C.  Nils  Tavares,  the  defendants  in  the  above 
entitled  cause,  and  show  to  the  Court  that  in  the 
answer  made  and  filed  herein  for  and  in  behalf  of 
said  defendant  Philip  L.  Rice,  which  answer  was 
adopted  by  said  defendant  C.  Nils  Tavares,  the  fol- 
lowing defenses  were  pleaded  in  paragraphs  XXV 
to  XXX,  inclusive: 

^^XXV. 

^^The  complaint  fails  to  state  a  cause  of  action 
for  equitable  relief  in  that  criminal  proceedings  in 
the  course  of  which  and  on  review  of  which  all  de- 
fenses may  be  asserted,  heard  and  determined  by 
the  -circuit  and  supreme  courts  of  the  Territory, 
and,  to  the  extent  asserted  under  the  laws  and  Con- 
stitution of  the  United  States,  by  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit  and  the  Supreme 
Court  of  the  United  States,  do  not  constitute  a 
threat  of  irreparable  injury. 

*'XXVI. 

'^The  complaint  fails  to  state  a  cause  of  action  for 
equitable  relief  in  that  it  appears  upon  the  face  of 
the  complaint  that  it  seeks  to  stay  proceedings  pend- 
ing in  a  circuit  court  of  the  Territory,  [281]  and 
that  the  case  does  not  relate  to  any  proceeding  in 
bankruptcy. 
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^' XXVII. 

''This  <30urt  has  no  jurisdiction  to  issue  an  in- 
junction against  the  judge  of  a  circuit  court  of  the 
Territory  of  Hawaii. 

''XXVIII. 

"The  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  a  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
further  proceedings  in  an  action  pending  before 
such  circuit  court. 

"XXIX. 

"The  complaint  fails  to  state  a  cause  of  action 
for  equitable  relief  or  any  other  relief. 

"XXX. 

"The  complaint  fails  to  state  a  cause  of  action 
in  that,  as  appears  on  the  face  of  the  complaint,  the 
amended  temporary  restraining  order  issued  in  that 
certain  equity  action  numbered  120,  appended  to 
the  complaint,  was  issued  by  the  Honorable  Phililp 
L.  Eice,  Judge  of  the  Circuit  Court  of  the  Fifth 
Circuit,  Territory  of  Hawaii,  in  the  exercise  of  his 
powers  as  a  circuit  judge  at  chambers  of  the  Ter- 
ritory of  Hawaii. 

"That  a  Circuit  Judge  at  Chambers  of  the  Ter- 
ritory of  Hawaii,  pursuant  to  the  Hawaiian  Organic 
Act  and  the  laws  of  the  Territory  of  Hawaii,  is  a 
court  of  general  jurisdiction  with  full  equity  powers 
and  that  its  orders  must  be  obeyed  by  persons  subject 
to  the  jurisdiction  of  said  court,  until  and  unless 
set  aside  or  reversed;  that  this  is  true  whether  or 
not  the  action  of  the  court  in  issuing  said  amended 
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temporary  restraining  order  was  erroneous;  that 
the  said  Circuit  Court  has  jurisdiction  to  determine 
its  own  jurisdiction,  and  that  violations  of  its 
amended  temporary  restraining  order  constitute 
criminal  contempt  irrespective  of  the  ultimate  dis- 
position of  the  questions  relating  thereto  raised 
herein  by  the  plaintiffs'  first  and  second  causes  of 
action,  based  on  the  Norris-La  Guardia  and  Clay- 
ton Acts;  that  the  said  Circuit  Court  has  jurisdic- 
tion to  determine  questions  of  constitutional  law, 
with  power  to  issue  an  ex  parte  order  for  the  pur- 
pose of  preserving  rights  alleged  to  be  imlawfully 
invaded  to  the  irreparable  injury  of  the  petitioners 
in  the  territorial  court,  pending  the  return  on  the 
order  to  show  cause  why  an  injunction  should  [282] 
not  issue;  and  that  violations  of  the  amended  tem- 
porary restraining  order  issued  by  defendant  con- 
stitute criminal  contempt  irrespective  of  the  ulti- 
mate disposition  of  the  questions  raised  herein  by 
plaintiffs'  third  and  fourth  causes  of  action,  based 
on  the  Norris-La  Guardia  and  Clayton  Acts  and  the 
Constitution  of  the  United  States." 

Wherefore,  defendants  pray  the  Court  to  hear 
and  determine  the  above  defenses  before  the  trial 
of  the  principal  case  pursuant  to  the  pro^dsions  of 
Rule  12  (d)  and  to  dismiss  this  suit  as  to  both 
defendants. 

Dated  at  Honolulu,  T.  H.,  this  22nd  day  of  July, 
1947. 

/s/  MICHIRO  WATANABE, 
Deputy   Attorney    General,    Territory    of    Hawaii, 
Attorney  for  Defendants. 
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NOTICE  OF  MOTION 

To :  Harriet  Bouslog  and  Myer  C.  Symonds, 
Attorneys  for  Plaintiffs: 

Please  take  notice  that  on  Monday,  the  28th  day 
of  July,  1947,  at  10:00  o'clock  a.m.,  or  as  soon  there- 
after as  counsel  can  be  heard,  at  the  courtroom  of 
the  United  States  District  Court  for  the  District 
of  Hawaii,  Federal  Building,  Honolulu,  T.  H.,  the 
foregoing  motion  will  be  presented  to  the  Court. 

Dated  at  Honolulu,  T.  H.,  this  22nd  day  of  July, 
1947. 

/s/  MICHIRO  WATANABE, 
Deputy   Attorney    General,    Territory    of    Hawaii, 
Attorney  for  Defendants.  [283] 

Service  of  the  foregoing  Motion  and  Notice  of 
Motion  acknowledged  this  22nd  day  of  July,  1947. 
/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys   for   Plaintiffs. 

[Endorsed]  :  Filed  July  22,  1947. 
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MOTION  TO  STRIKE 

Come  now  the  plaintiffs  in  the  above-entitled 
cause,  by  their  attorneys,  Harriet  Bouslog  and 
Myer  C.  Symonds,  and  move  the  court  to  strike  from 
the  answers  of  the  defendants  herein  filed  on  the 
21st  day  of  July,  1947,  the  following  allegations 
thereof : 
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1.  Paragraph  V,  the  words  ''as  more  fully  ap- 
pears in  Exhibit  A,  hereto  annexed/'  and  such 
words  where  they  are  incori)orated  by  refer- 
ence in  paragraphs  XIV,  XVI  and  XVIII. 

2.  Paragraph  XXIV,  each  and  every  allegation 
contained  therein;  including  Exhibits  A  and 
B  incorporated  therein  by  reference. 

The  grounds  for  said  motion  are  that  said  alle- 
gations [286]  and  exhibits  are  redundant,  imma- 
terial and  impertinent. 

Dated:  Honolulu,  T.  H.,  this  11th  day  of  August, 
1947. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs. 

NOTICE  OF  MOTION 

To  Rhoda  V.  Lewis  and  Michiro  Watanabe,  Attor- 
neys for  Defendants: 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  in  the  courtroom  of 
the  above-entitled  court  on  the  15  day  of  August, 
1947,  at  9  a.m.,  or  as  soon  thereafter  as  counsel  may 
be  heard. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  Aug.  11,  1947.  [287] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

C.  Nils  Tavares,  having  resigned  as  Attorney  Gen- 
eral of  the  Territory  of  Hawaii  on  June  30,  1947, 
and  Rhoda  V.  Lewis  now  being  the  duly  appointed 
and  Acting  Attorney  General  of  the  Territory  of 
Hawaii,  it  is  hereby  stipulated  by  the  undersigned 
that,  without  prejudice  to  the  proceedings  already 
had  herein,  Rhoda  V.  Lewis,  as  Acting  Attorney 
General  of  the  Territory  of  Hawaii,  may  be  substi- 
tuted as  a  defendant  herein  in  place  of  C.  Nils 
Tavares  as  Attorney  General  of  the  Territory  of 
Hawaii,  as  of  July  1,  1947,  that  the  answer,  motions 
and  all  proceedings  and  orders  entered  herein  on 
or  since  July  1,  1947,  shall  be  deemed  to  have  been 
filed,  made  or  apply  (as  the  case  may  be)  to  the  sub- 
stituted defendant,  and  that  the  preliminary  injunc- 
tion herein  entered  on  February  20, 1947,  shall  apply 
to  the  substituted  defendant. 

Dated:  Honolulu,  T.  H.,  this  14th  day  of  Au- 
gust, 1947. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs, 
/s/  RHODA  V.  LEWIS, 

Acting   Attorney   General   of 
the  Territory  of  Hawaii. 
It  Is  So  Ordered. 

/s/  J.  PRANK  McLaughlin, 

Judge  of  the  Above- 
Entitled  Court. 
[Endorsed] :     Piled  Aug.  20,  1947.  [289] 
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[Title  of  District  Court  and  Cause.] 

MOTION 

Come  now  Philip  L.  Rice,  Judge  of  the  Circuit 
Court  of  the  Fifth  Circuit,  Territory  of  Hawaii,  and 
Rhoda  V.  Lewis,  Acting  Attorney  General,  Terri-  i 
tory  of  Hawaii,  the  defendants  in  the  above-entitled 
cause,  and  hereby  move  that  this  Court,  in  ruling 
upon  defendants'  motion  to  dismiss  the  complaint 
filed  July  22,  1947,  take  into  consideration  the  whole 
record  made  by  the  pleadings,  including  the  exhibits 
annexed  to  the  complaint  and  answers. 

This  motion  is  based  upon  rules  12  and  56  of  the 
Rules  of  Civil  Procedure.  [291] 

Dated  at  Honolulu,  T.  H.,  September  4,  1947. 

/s/  RHODA  V.  LEWIS, 

Acting  Attorney  General, 

Territory  of  Hawaii. 
Attorney  for  Defendants. 
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NOTICE  OF  MOTION 

To :  Harriet  Bouslog  and  Myer  C.  Symonds,  Attor- 
neys for  Plaintiffs : 

Please  take  notice  that  on  Monday,  the  8th  day  of 
September,  1947,  at  9:00  o'clock  a.m.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the  courtroom 
of  the  United  States  District  Court  for  the  District 
of  Hawaii,  Federal  Building,  Honolulu,  T.  H.,  the 
foregoing  motion  will  be  presented  to  the  Court. 

Dated  at  Honolulu,  T.  H.,  September  4,  1947. 

/s/  EHODA  V.  LEWIS, 

Acting  Attorney  General, 

Territory  of  Hawaii, 
Attorney  for  Defendants. 

Service  of  the  foregoing  Motion  and  Notice  of 
Motion  acknowledged  this  4th  day  of  September, 
1947. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  Sept.  4,  1947.  [292] 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

October  Term,  1947 

■  ■■  Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al., 

Plaintiffs, 

vs. 

PHILIP  L.  RICE,  as  Judge  of  the  Circuit  Court 
of  the  Fifth  Judicial  Circuit  of  the  Territory 
of  Hawaii;  and  C.  NILS  TAVARES,  as  Attor- 
ney General  of  the  Territory  of  Hawaii, 

Defendants. 

DECISION  UPON  MOTION  FOR   DETERMI- 
NATION   OF    DEFENSES    IN    ADVANCE 
"'     OF  TRIAL— F.R.C.F.  12  (d) 

For  a  statement  of  the  facts  of  this  case  which 
arises  under  the  Civil  Rights  Act  (28  U.S.C.  Sec. 
41  (14)),  grows  out  of  the  1946  strike  in  the  sugar 
industry  of  Hawaii,  and  involves  a  criminal  con- 
tempt indictment  pending  in  a  Territorial  Circuit 
Court,  see  its  initial  phase  reported  in  69  F.  S.  897. 
This  reference  discloses  that  a  preliminary  injunc- 
tion issued  restraining  the  defendant  Attorney  Gen- 
eral of  the  Territory  from  proceeding  further  with 
the  prosecution  of  the  plaintiffs  for  contempt  of  the 
Territorial  Court. 

As  mentioned  in  the  intervening  case  of  Hall, 
et  al.,  vs.  Hawaiian  Pineapple  Company,  Ltd.,  72 
P.  S.  533  at  536,  the  issues  left  in  balance  should 
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have  been  determined  earlier.  However,  with  the 
criminal  contempt  proceeding  in  the  Fifth  (Jirciiit 
Court  held  up  by  the  preliminary  injunction,  the 
plaintiffs  were  not  overly  insistent  upon  [294]  pro- 
ceeding to  trial  and  therefore  consented  to  the  sev^ 
eral  extensions  of  time  requested  by  the  Territorial 
Attorney  General's  office.  When  the  case  began,  the 
then  Attorney  General  was  not  prepared  to  reach 
the  constitutional  issues,  for  he  was  short  of  assist- 
ants and  time  as  he  was  then  serving  the  Territorial 
Legislature  which  was  in  session  at  that  time.  There; 
after,  Mr.  Tavares  resigned  as  Attorney  General 
and  Miss  Lewis  took  over  control  of  the  office.  While 
she  too  directed  the  office  with  an  inadequate  num- 
ber of  assistants,  the  office  in  June  became  involved 
in  the  tense  pineapple  strike  described  in  Hall,  et 
al.,  vs.  Hawaiian  Pineapple  Company  (supra).  Ac- 
cordingly, the  court  too  being  otherwise  engaged, 
numerous  stipulations  extending  time  were  ap- 
proved. On  July  21,  1947,  the  defendants  filed  their 
Answers.  It  may  be  here  noted  that  incidentally,  as 
of  this  date,  the  Territory  has  a  new  Attorney  Gen- 
eral, though  no  formal  request  for  substitution  has 
been  presented. 

On  July  22,  1947,  the  defendants  filed  this  Motion 
under  F.R.C.P.  12  (d),  (28  U.S.C.  following  Sec. 
723-c),  and  it  was  set  for  hearing  August  26,  19^7. 
Prior  to  that  date,  Mr.  Jenks  applied  on  behalf  of 
the  Hawaii  Employers  Council  for  permission  to 
appear  in  the  case  as  an  amicus  curiae.  The  appli- 
cation was  resisted  by  the  plaintiffs  and  favored  by 
the  defendants.  The  request  was  granted  over  ob- 
jection August  11,  1947. 
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The  oral  arguments  upon  this  Motion  were  ex- 
tensive and  when,  due  to  interruptions,  they  were 
finally  concluded  on  September  8,  1947,  permission 
was  granted  to  file  briefs.  On  September  12,  1947, 
the  plaintiffs  filed  a  ninety-three  page  brief,  the 
amicus  curiae  one  of  fifty-nine  pages  and  the  de- 
fendants a  two-page  memorandum.  Until  now  [295] 
other  court  business  has  prevented  the  complete 
digestion  of  these  briefs. 

The  Motion  presents  for  consideration  six  of  the 
defenses  set  up  in  the  Answer.  Summarized  these 
are  as  follows : 

1.  That  the  complaint  fails  to  state  a  cause  of 
action  in  that  the  plaintiffs  have  an  adequate 
remedy  in  the  criminal  contempt  prosecution 
in  the  Territorial  Court  as  there  all  defenses 
could  be  asserted  and  the  constitutional  issues 
raised  subject  to  a  right  of  appeal  to  the  Ter- 
ritorial Supreme  Court  and,  if  need  be,  from 
there  to  the  U.  S.  Supreme  Court. 

2.  That  the  Comity  Statute— 28  U.S.C.  Sec.  379— 
denies  this  court  jurisdiction  of  the  complaint. 

3.  That  this  court  has  no  jurisdiction  to  enjoin 
a  Territorial  Judge. 

4.  That  such  a  judge  is  not  a  proper  party 
defendant. 

5.  That  the  complaint  fails  to  state  a  cause  of 
action  for  equitable  or  any  other  relief,  and 

6.  That  even  if  the  Territorial  Court's  Amended 
Restraining  Order  was  void,  it  will  support 
an  indictment  for  contempt.  [296] 
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At  the  outset,  the  court  posed  for  the  parties  coiK- 
sideration  the  correctness  of  its  prior  holdings  that 
the  Civil  Rights  Act's  remedies  were  available  in 
Hawaii  despite  the  fact  that  in  conferring  jurisdic- 
tion upon  District  Courts  Congress  omitted  the  word 
^^ Territory."  Both  agreed  with  the  court  that  as  the 
Act  applies  specifically  to  a  Territory  and  confers 
upon  one,  whose  civil  rights  secured  b}'  the  Constitu- 
tion and  laws  of  the  United  States  have  been  denied 
by  another  under  color  of  the  law  of  am^  Territory, 
a  right  to  sue  at  law  or  in  equity  for  redress  (8 
TJ.S.C.  Sec.  43),  jurisdiction  exists  in  a  legislative 
Federal  court  in  a  Territory  and  may  be  invoked  by 
one  in  a  proper  case  despite  the  fact  that  the  Con- 
gress left  out  the  word  *^ Territory"  in  granting  jur- 
isdiction of  such  suits  to  United  States  District 
Courts. 

In  the  light  of  the  history,  the  objective  and  the 
wording  of  the  whole  Act,  the  word  ^* state"  appear- 
ing in  28  U.S.C.  Sec.  41  (14)  should  not  be  nar- 
row^ly  interpreted.  Indeed  there  is  more  reason 
under  the  Civil  Rights  Act  to  interpret  liberally 
the  word  ^* state"  to  include  ^* Territory"  than  to 
do  likewise  with  reference  to  28  U.S.C.  Sec.  380  as 
has  recently  been  done  by  a  three- judge  court  sitting 
here  in  the  case  of  Mo  Hock  Ke  Lok  Po,  et  al.,  vs. 
Ingram  M.  Stainback,  Governor,  et  al.,  Ciyil  No. 
765  (October  22,  1947).  But  see  dissent  by  Denman, 
Circuit  Judge.  In  that  case  it  has  been  specifically 
held  that  Congress  by  not  including  the  word  *^  Ter- 
ritory" in  28  U.S.C.  Sec.  41  (14)  intended  to  leave 
such  issues  to  litigation  in  Territorial  courts  unless 
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the  Federal  jurisdictional  amount  was  alleged.  Per- 
haps that  ruliug  is  binding  here.  But,  regardless,  to 
hold  that  for  the  pur})oses  of  this  Act,  the  word 
^^ state"  does  not  inchide  Territory  would  be  to  pre- 
vent the  will  of  [297]  Congress  having  its  effect  in 
this  part  of  the  United  States.  Yet  Congress  in- 
tended to  ])r()tect  the  Constitutional  and  Federal 
civil  rights  of  all  people  everywhere  in  the  nation. 
See  Screws  vs.  United  States,  325  U.S.  91,  98 
(1945).  Since  1900  Hawaii  has  been  an  incorpo- 
rated part  of  the  United  States,  and  the  Federal 
rights  of  its  people  are  not  a  single  iota  less  valu- 
able than  are  those  of  the  inhabitants  of  a  state. 
(See  48  U.S.C.  Sec.  491  et  seq.)  Having  created 
the  right,  having  given  this  legislative  court  the  jur- 
isdiction of  a  ^' court  of  the  United  States"  (48 
U.S.C.  Sec.  641  et  seq.),  and  having  made  appli- 
cable to  tlie  two  incorporated  Territories  the  crimi- 
nal provisions  of  the  Act,  (18  U.S.C.  Sections  51, 
52)  there  is  no  insurmountable  obstacle  to  making 
effective  by  judicial  action  the  granted  civil  remedy 
in  a  ni\a'ritory  for  such  an  important  right  and  thus 
curing  what  seems  to  be  an  oversight  or  an  imper- 
fection in  the  statute.  Keifer  &  Keifer  vs.  Recon- 
struction Finance  Corporation,  306  U.S.  381,  389 
(1939) ;  Texas  &  M.O.R.  Railway  Co.  vs.  Railway 
Clerks,  281  U.S.  548,  568  (1930). 

Before  reaching  tlu^  defendant's  Motion,  counsel 
for  plaintiffs  suggested  that  the  court  had  no  jur- 
isdiction to  entertain  it  as  the  defendants  had  not 
ap[)ealed  from  the  Order  granting  the  preliminary 
injunction.    (28  U.S.C.  Sec.  227).    Having  resisted 
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issuance  of  the  preliminary  injunction,  plaintiffs 
argue  that  defendants  cannot  be  heard  again  upon 
the  same  or  similar  questions  of  law,  and  that  the 
only  thing  remaining  to  be  done  is  to  proceed  to 
trial.  The  Court  ruled  against  plaintiffs  because 
it  believed,  amongst  other  reasons,  that  the  consti- 
tutional issues  had  not  been  examined  adequately 
heretofore  on  account  of  the  Attorney  Genera]  's  re- 
luctance in  February  to  reach  them  in  his  [298] 
argument  upon  the  prayer  for  a  preliminary  in- 
junction. The  Statute  permitting  appeals  from  In- 
terlocutory decrees  granting  preliminary  injunc- 
tions does  not  require  a  party  to  appeal  at  t?iat  time. 
He  may,  at  his  option,  await  the  final  decree  and 
raise  all  questions  by  appealing  from  it.  Victor 
Talking  Machine  Company  vs.  George,  105  F.  (2) 
697— CCA.  3rd  (1939).  That  being  so,  there  is  no 
rule  of  law  which  prohibits  a  party  defendant  from 
taking  advantage  of  F.R.CP.  12  (d)  in  the  absence 
of  an  Order  of  the  Court  deferring  consideration 
of  the  defenses  in  point  of  law  until  trial.  No  such 
order  was  made  here  for  the  essential  facts  neces- 
sary to  a  consideration  of  the  questions  of  law  are 
amply  set  forth  in  the  voluminous  pleadings. 

Attached  to  the  defendants'  Answer,  incorporated 
as  a  part  thereof,  are  two  lengthy  exhibits.  These 
exhibits  constitute  the  complete  record  of  all  that 
transpired  in  the  Fifth  Circuit  Court  of  the  Terri- 
tory from  the  date  the  Lihue  Plantation  Company 
applied  for  equitable  relief  until  the  court,  upon  its 
own  Motion,  amended  its  Restraining  Order.  Soon 
after  the  defendants'  Answer  was  filed,  plaintiffs 
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moved  to  strike  paragraphs  V  and  XXIV  of  the 
Answer  of  which  these  exhibits  were  made  a  part  on 
the  grounds  of  redundancy,  impertinency,  and  im- 
materiality. During  the  course  of  argument  upon 
this  Rule  12  (d)  Motion,  a  question  arose  as  to 
whether  or  not  this  court  could  consider  these  ex- 
hibits to  see  the  basis  for  the  Territorial  Court's 
issuance  of  its  Amended  Restraining  Order  issued 
by  Judge  Rice.  Plaintiffs  argue  that  it  is  improper 
to  look  l)ehind  the  Order  and  besides  it  is  void  on 
its  face.  [299] 

If  need  be,  the  court  may  consider  the  exhibits 
attached  to  and  made  part  of  the  pleadings  of  both 
parties.  Together  they  reveal  every  step  taken  in 
the  Territorial  Court  and  are  either  certified  copies 
(defendants)  or  copies  thereof  (plaintiffs).  On  the 
other  hand,  if  thovse  attached  to  the  Answer  be 
deemed  improper  pleading,  the  defendants'  Motion 
that  the  court  consider  them  in  connection  with  the 
B^ile  12  (d)  Motion  transforms  that  into  a  '^speak- 
«m^  Motion''  countenanced  bv  the  Federal  Rules  of 
Civil  Procedure.  See  Rule  12  (b)  and  notes  there- 
u^nder.  See  also  Samara  vs.  United  States,  129  F. 
(2)  594  at  597,  C.C.x\.  2nd  (1942) ;  Gallup  vs.  Cald- 
:wel],  120  F.  (2)  90  at  92,  CCA.  3rd  (1941) ;  and 
Rule  12  (b)  with  approved  amendment.  The  Certifi- 
cate of  the  Clerk  of  the  Territorial  Court  provides 
here  even  a  better  guarantee  of  factual  certainty 
than  an  affidavit.  In  any  event,  with  a  certified 
record  of  all  steps  taken  in  the  Territorial  Court 
attached  to  the  pleading,  to  consider  them  under 
Rule  12  (b)  as  transposing  the  pending  Motion  into 
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one  for  Summary  Judgment  under  Rule  56  v/ould 
be  an  act  of  judicial  economy.  What  did  happen  in 
the  Territorial  Court  is  beyond  all  dispute  but  the 
technical  point  that  allegations  in  an  Answer  are 
deemed  denied.  But  this  point  is  irrelevant  to  a 
speaking  Motion.  There  is  before  this  court  a  reli- 
able record  of  everything  the  Territorial  Court  did 
and  said,  including  argument  of  counsel,  affidavits 
and  the  evidence  of  witnesses  who  testified.  This 
court  may  consider  that  record  if  need  be  in  dis- 
posing of  the  Motion. 

Plaintiffs'  pending  Motion  to  Strike  those  parts 
of  defendants'  Answer  may  also  be  taken  as  hereby 
denied.  [300] 

With  preliminary  technicalities  disposed  of,  we 
come  to  a  consideration  of  the  major  contentions  of 
law. 

As  indicated  to  counsel  during  oral  argument,  the 
court  adheres  to  its  former  rulings  that  the  Norris- 
La  Guardia  Act,  29  U.S.C.  Sec.  101  et  seq,,  does 
not  apply  to  the  Courts  of  the  Territory.  Nor  does 
it  give  this  Federal  Court  exclusive  jurisdiction  to 
issue  in  the  Territory  injimctions  in  labor  disputes 
in  consonance  with  the  terms  of  the  Norris-La  Guar- 
dia Act.  See  Alesna,  et  al.,  vs.  Rice,  et  al.,  and  Hall, 
et  al.,  vs.  Hawaiian  Pineapple  Company,  (both 
supra). 

In  the  Pineapple  case,  it  was  stated  that  under 
the  decision  in  United  States  vs.  Hutcheson,  312 
U.S.  219  (1941),  the  rights  of  labor  set  forth  in 
Sec.  20  of  the  Clayton  Act,  29  U.S.C.  Sec.  52,  and 
Sec.   4   of   the    Norris-La  Guardia   Act,    29    U.S.C. 


322  Constayicio  R.  Alesna,  et  ah. 

Sec.  104,  liave  been  federalized  as  substantive  rights, 
and  that  those  substantive  rights  are  binding  upon 
the  Territory.  When  re-examined,  at  the  sugges- 
tion of  both  counsel,  the  statement  is  found  to  be 
inaccurate  as  it  is  too  broad  and  general.  To  the 
extent  that  the  rights  enumerated  in  the  Clayton 
and  Norris-La  Guardia  Acts  coincide  with  rights 

•guaranteed  by  the  First  Amendment  to  the  Constitu- 
tion, they  are,  of  course,  binding  upon  the  Terri- 
tory. Beyond  that  they  are  not  bindin.g  upon  the 
Territory  any  more  than  they  are  upon  a  state — 

•which  is  not  at  all — for  both  Acts  are  limitations 
upon,  and  only  upon,  the  Federal  Government  and 
its  courts.  Both  Acts  were  passed  to  correct  judi- 
cial interpretations  making  applicable  to  labor  or- 
ganizations and  activities  the  Sherman  Anti-Trust 
Act.  By  what  it  thought  was  clear  [301]  legislation, 
Congress  has  twice  notified  the  courts  that  labor  or- 
ganizations and  activities  are  exempt  from  the  Sher- 

•man  Act,  Wilson  &  Co.  vs.  Birl,  105  F.  (2)  948  at 
952^  CCA.  3rd  (1939).    In  the  Clayton  Act,  Sec. 

.20,  Congress  disclosed  that  none  of  the  s]:)ecified 
•Acts  shall  be  ''held  to  be  violations  of  any  law  of 
the.  United  States."  The  history  of  this  phase  re- 
veals that  originally,  as  it  came  to  the  Senate  from 

(the  House,  the  wording  was  "nor  shall  any  of  the 
Acts  specified  in  this  paragraph  be  considered  or 
held  to  be  violations  of  the  Anti-Trust  laws."  Upon 

:the  Senate  floor,  the   present  wording  of  See.   20 

.was  adopted  and  from  the  discussions  it  is  ai)parent 
that  the  intent  was  to  modify  the  Sherman  Act  and 
any  other  Federal  statute  which  might  have  a  bear- 
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ing  thereon.  See  Congressional  Record,  63rd  Con- 
gress, 2nd  Session,  Vol.  51,  Part  14,  pages  14365- 
14367.  In  any  event,  the  limitations  were  upon  the 
Federal  Government,  and  not  an  invasion  of  the 
rights  of  the  states.  And  as  also  before  noted,  there 
is  nothing  in  either  the  Clayton  Act  or  the  Norris- 
La  Guardia  Act  which  under  the  doctrine  of  the 
Hutcheson  Case  must  be  construed  together  with 
the  Sherman  Act  as  a  single  piece  of  integrated 
legislation — which  evidences  an  intention  by  Con- 
gress to  decrease,  as  it  could  have,  the  measure  of 
domestic  power  which  it  had  in  1900  given  the  Ter- 
ritory of  Hawaii.  A  limitation  upon  the  broad 
domestic  powers  previously  given  the  Territory  is 
not  presumed.  Puerto  Rico  vs.  Shell  Co.  (P.R.) 
Limited,  et  al.,  302  U.S.  253,  at  260-263  (1937); 
Inter-Island  Steam  Navigation  Co.  vs.  Territory  of 
Hawaii,  305  U.S.  306  at  312  (1938) ;  Kawananakoa 
vs.  Polyblank,  205  U.S.  349  at  353  (1907),  and 
Yerian  vs.  Territory  of  Hawaii,  130  P.  (2)  786, 
CCA.  9th  (1942).  [302] 

That  the  Clayton  and  Norris-La  Guardia  Acts 
are  limitations  upon  Federal  law  only  is  to  be  notecj 
in  the  decisions  of  the  Supreme  Court  in  Allen- 
Bradley  Co.  vs.  Board,  315  U.S.  740  at  748  (1942) 
and  Apex  Hosiery  Co.  vs.  Leader,  310  U.S.  469 
(1940). 

With  all  prior  rulings  in  this  case  adhered  to-r- 
including  the  propriety  of  the  circuit  court  judge 
being  a  party  defendant.  Picking,  et  al.,  vs.  Penn- 
sylvania R.R.  Co.,  151  F.  (2)  240  at  250,  C.CA. 
3rd  (1945) — thus  once  again  disposing  adversely  to 
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the  defendants  of  their  first  four  contentions,  with 
the  generalization  in  the  Pineapple  case  clarified, 
we  reach  the  two  points  which  in  issuing  the  pre- 
liminary injunction,  the  court  stated  would  need 
further  examination.  Alesna  vs.  Rice,  G9  P.S.  897 
at  901. 

The  questions  specifically  are:  Did  Judge  Rice's 
Amended  Restraining  Order  violate  plaintiffs' 
rights,  guaranteed  by  the  First  Amendment  (1) 
to  freedom  of  speech  and  (2)  to  assemble  peaceably? 

Before  touching  these  delicate  and  important 
questions,  it  may  be  well  to  restate  that  where  the 
constitutional  rights  of  individuals  are  at  stake, 
a  Federal  Court  has  a  peculiar  duty  to  step  in,  in 
a  proper  case,  and  if  need  be  protect  the  individual 
against  a  threatened  unjustifiable  exercise  of  the 
power  of  a  state  or  Territory.  The  adequacy  of  an 
opportunity  to  become  a  defendant  in  a  criminal 
case  and  to  then  raise  the  same  question  of  law 
before  a  court  also  bound  by  the  Constitution  is 
questionable.  As  Bor chard  points  out,  it  is  not  at 
all  a  remedy.  It  is  a  hazard.  See  ** Challenging 
Penal  Statutes,''  Edwin  Borchard,  52  Yale  L.J. 
445  at  461.  True  such  has  often  [303]  been  assigned 
as  a  reason  for  declining  to  act,  but  it  is  not  an 
impressive  one,  at  least  in  a  First  Amendment  case. 
See  Douglas  vs.  Jeannette,  319  U.S.  161  (1943). 
Where  vital  human  liberties  protected  by  the  First 
Amendment,  as  distinguished  from  property  rights, 
are  at  stake  and  are  on  the  verge  of  possibly  being 
crushed  by  the  power  of  the  State  or  Territory,  a 
Federal  court  in  a  case  alleging  unusual  circum- 
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stances  is  justified  in  acting  despite  the  availabil- 
ity of  a  remedy  later  in  the  State  or  Territorial 
courts.  The  motivating  philosophy  in  cases  such 
as  this  has  been  well  expressed  in  Stapleton  vs. 
Mitchell,  60  F.S.  51,  where  at  p.  55  the  court  said: 
^^In  sum,  it  seems  fairly  plain  that  although 
the  state  courts  are  the  preferable  forum  for 
the  adjudication  of  the  question  whether  a  state 
statute  offends  against  the  Federal  Constitu- 
tion on  the  theory  that  state  courts  equally 
with  the  Federal  courts  are  charged  with  the 
duty  of  safeguarding  constitutional  rights,  and 
since  they  are  the  sole  judge  of  the  meaning 
and  import  of  a  state  statute  they  should  be 
the  first  judge  of  whether  state  law  transcends 
rights  protected  by  the  Federal  Constitution. 
But,  w^here  as  here,  fundamental  human  liber- 
ties are  drawn  in  issue,  the  Federal  courts  are  a 
proper  forum  for  the  determination  of  the  ques- 
tion whether  a  state  statute  trespasses  upon  an 
area  which  the  Federal  Constitution  has  set 
apart  as  hallowed  grounds  for  expression  of 
democratic  ideas.  We  yet  like  to  believe  that 
wherever  the  Federal  Courts  sit,  human  rights 
under  the  Federal  Constitution  are  always  a 
proper  subject  for  adjudication,  and  that  we 
have  not  the  right  to  decline  the  exercise  of  that 
jurisdiction  simply  because  the  rights  asserted 
may  be  adjudicated  in  some  other  forum." 

The  plaintiffs  have  been  indicted  for  criminal  con- 
tempt.   The  Territorial  law  defines   criminal   con- 
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tempt  as  a  felony  but  also  gives  the  court  power 
to  punish  contempt  summarily,  R.L.  of  H.  1945, 
Sec.  11140.  In  the  many  years  that  this  law  has  been 
in  effect,  this  is  said  to  [304]  be  the  first  time  that 
a  Territorial  judg(^,  instead  of  using  his  summary 
powers,  referred  the  matter  to  the  grand  jury.  The 
indictment  charges  plaintiffs  with  being  in  contempt 
in  that 

1.  They  picketed  in  mass  at  a  designated  time 
and  place  for  the  purpose  of  obstructing  and 
interfering  with  ingress  to  or  egress  from  the 
Lihue  Plantation  Company's  property  by  its 
employees,  and  other  lawfully  seeking  to  enter 
or  leave  the  company's  property;  and  that 

2.  They  picketed  additionally  at  said  time  and 
place  in  groups  of  more  than  three  at  points 
of  ingress  and  egress  to  the  Company's  prop- 
erty, and  the  pickets  were  not  in  motion  nor 
at  least  ten  feet  apart, 

all,  it  is  charged,  contrary  to  the  terms  of  the  Fifth 
Circuit  Court's  Amended  Restraining  Order. 

The  portions  of  this  Amended  Restraining  Order 
which  plaintiffs  strenuously  assert  violated  their 
constitutional  rights  to  freedom  of  speech  and  to 
assemble  peaceably  are  to  be  found  in  Sec.  7  of  the 
Restraining  Order  and  its  concluding  '4n  further- 
ance" cause.  [305] 

The  defendants'  position  is 

1.  That  the  paintiffs  have  not  stated  a  claim  for 
relief.  The  decision  of  the  court  in  Hall  vs.  Ha- 
waiian Pinea])ple  Company,  supra,  it  is  said  dis- 
poses of  the  questions  of  law  here  in  that  what  the 
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Territorial  Court  did  was  in  the  exercise  of  its 
powers  and  the  plaintiffs  should  present  their  de- 
fenses in  the  Territorial  foriun. 

2.  That  upon  the  authority  of  United  States  vs. 
United  Mine  Workers  of  America,  330  U.S.  258 
(1947),  even  if  Judge  Rice's  Order  was  void,  it  still 
will  support  an  indictment  for  contempt  for  such 
an  Order  must  nevertheless  be  obeyed  until  set  aside 
by  orderly  judicial  processes. 

3.  That  the  First  Amendment  does  not  guar- 
antee the  right  of  mass  picketing  in  order  to  prevent 
ingress  and  egress  to  property. 

4.  That  Judge  Rice's  Order  is  not  unreasonable, 
but  it  is  designed  to  fit  temporarily  a  particular  sit- 
uation, and  in  no  way  interferes  with  plaintiffs' 
right  to  assemble  peaceably  elsewhere  than  at  points 
of  ingress  and  egress  to  Company  property. 

The  plaintiffs'  numerous  contentions  are 

(a)  Exceptional  circumstances  are  alleged  in 
that 

(1)  It  is  alleged  that  the  defendants  en- 
gaged in  a  course  of  conduct  to  oppress  and 
intimidate  plaintiffs  and  other  working  men  in 
the  Territory  so  that  they  would  fear  to  exer- 
cise their  rights.  [306] 

(2)  The  plaintiffs  have  been  singled  out 
and  selected  for  prosecution  under  a  statute 
never  before  used,  all  pursuant  to  a  plan  to 
intimidate  and  coerce  plaintiffs  and  others  in 
the  exercise  of  their  rights.  That  plaintiffs  were 
singled  out  for  prosecution  because  they  were 
Union  officers. 
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(3)  The  pendency  of  this  criminal  con- 
tempt case  is  an  employer  weapon  to  instill 
fear,  spread  confusion  and  weaken  the  Union's 
and  plaintiffs'  rights. 

(4)  Appeals  would  be  costly  and  of  no  avail 
at  least  until  the  Ninth  Circuit  Court  of  Ap- 
peals was  reached  as  the  Supreme  Court  of  the 
Territory  in  I.L.W.U.  vs.  Wirtz,  37  Haw.  404 
1946)  has  ruled  adversely  to  plaintiffs'  conten- 
tions concerning  the  Clayton  and  Norris-La 
Guardia  Acts. 

(5)  Here  Judge  Rice  is  the  legislator,  the 
wronged  person,  the  prosecutor,  and  the  ex- 
ecutor. 

(6)  It  is  even  claimed  that  it  is  contempt 
to  violate  a  void  Order. 

(b)  The  decision  in  Hall  vs.  Hawaiian  Pine- 
apple Company,  supra,  does  not  control  this  case, 
for  the  reasons  that 

(1)  This  case  is  not  moot.  Special  circum- 
stances are  alleged  and  plaintiffs  are  in  peril 
of  being  unlawfully  prosecuted  for  a  felony. 

(2)  The  Amended  Restraining  Order  vio- 
lates the  First  Amendment. 

(3)  The  Fifth  Circuit  Court  has  already 
ruled  adversely  to  plaintiffs'  position  on  all 
substantive  issues  of  Federal  and  constitutional 
law. 

(4)  If  convicted,  plaintiffs  who  are  citizens 
will  lose  their  civil  rights  and  the  non-citizens 
be  barred  from  naturalization. 
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(c)  The  Amended  Restraining  Order  violates 
substantive  Federal  rights  under  the  Clayton  and 
Norris-La  Guardia  Acts. 

(d)  And  finally — the  only  open  issue  here — that 
the  Rice  Order  violates  plaintiffs'  constitutional 
rights  as  guaranteed  by  the  First  Amendment  in 
that 

(1)  It  constitutes  unjustifiable  previous  re- 
straint upon  their  rights  of  free  speech  and  of 
assembly. 

(2)  It  narrowly  and  unreasonably  circum- 
scribes these  rights  at  the  very  time  when  they 
are  of  most  value  and  does  so  without  due  re- 
gard for  the  size  and  scope  of  the  industrial 
conflict  involving  100,000  I.L.W.U.  members, 
12,000  acres  of  sugar  cane  land  and  twenty  com- 
pany towns  and  villages. 

(3)  The  Order  is  vague,  ambiguous,  and 
confusing  and  places  the  risk  of  contempt  un- 
justly upon  the  pickets  to  determine  accurately 
just  what  it  means,  what  are  the  points  of  in- 
gress and  egress,  whether  in  any  manner  any 
act  of  theirs  ** otherwise"  had  the  effect  of  ac- 
complishing [308]  the  prohibited  acts,  and  that 
the  "in  furtherance"  clause  in  the  Order  gives 
its  specific  prohibition  a  tentative  quality.  In 
short,  it  is  claimed  that  it  is  not  clear  and  ex- 
plicit and  unlawfully  places  the  risk  of  non- 
obeyance  upon  men  not  too  well  versed  in  Eng- 
lish, let  alone  the  construction  of  legal  language. 
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In  support  of  their  position  that  the  Order  vio- 
lates their  constitutional  rights,  the  plaintiffs  rely 

heavily  upon 

Whitney  vs.  California, 
274  U.S.  357  (1927)  ; 
Herndon  vs.  Lowry, 
301  U.S.  242  (1937) ; 

Thornhill  vs.  Alabama, 
310  U.S.  88   (1940) ; 

Bridges  vs.  Califorina, 
314  U.S.  252,  263  (1941)  ; 

West  Virginia  State  Board  of  Education  vs. 
Barnette,  319  U.S.  624,  638  (1943); 

Thomas  vs.  Collins, 

323  U.S.  516,  529  (1945)  ; 

Marsh  vs.  Alabama, 
326  U.S.  501  (1946). 

All  cases  attesting  to  the  special  place  occupied 
by  the  liberties  protected  by  the  First  Amendment 
concerning  which  in  Stapleton  vs.  Mitchell,  supra, 
Judge  Huxman  at  p.  63,  dissenting  in  part,  well 
summarizes  the  current  law  as  gathered  from  the 
Thomas  case  as  follows — referring  first  to  the  usual 
rule  that  a  statute  is  presumed  to  be  constitu- 
tional  

^'But  it  has  no  application  when  sacred  con- 
stitutional guaranteed  rights  are  involved. 
Then  an  entirely  different  principle  must  guide 
us.  That  is  the  conclusion  I  draw  from  the  de- 
cision of  the  Supreme   Court  in  the  Thomas 
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case.  The  court  points  out  that  these  consti- 
tutional guarantees  have  a  sanctity  and  sol- 
emnity which  is  not  accorded  to  general  rights 
arising  by  operation  of  statutory  law.  [309] 
When  a  regulation  impinges  one  of  these  rights, 
it  must  not  only  be  justified  by  a  clear  public 
interest  and  be  passed  to  meet  a  clear  and  pres- 
ent danger  to  such  right,  but  it  must  also  be 
reasonable  and  must  have  a  reasonable  relation 
to  the  object  sought  to  be  accomplished.  In 
such  case,  there  is  no  presumption  of  consti- 
tutionality. There  is  rather  a  suspicion  in  the 
minds  of  the  courts,  the  guardian  of  our  consti- 
tutional liberties,  and  the  burden  is  upon  him 
who  would  uphold  the  interference  with  such 
rights  to  carry  the  burden  of  justifying  the 
interference  within  the  test  laid  down  by  the 
Supreme  Court  in  the  Thomas  case.  As  stated 
by  the  Supreme  Court,  when  the  right  to  re- 
strict the  exercise  of  free  speech  is  the  subject 
of  inquiry,  it  is  our  tradition  to  allow  the 
widest  room  for  discussion,  the  narrowest  range 
for  its  restriction.'  (323  U.S.  516,  65  S.Ct.  315, 
323)." 

The  plaintiffs  argue  there  was  not  only  no  clear 
and  present  danger  to  the  public  but  further  the 
restraint  imposed  is  unreasonable.  See  Thornhill 
vs.  Alabama,  supra.  Carpenters  &  Joiners  Union 
vs.  Ritter's  Cafe,  315  U.S.  722  (1922),  and  Thomas 
vs.  Collins,  supra. 

In  the  preliminary  stage  of  this  case,  it  was  said 
that  it  appeared,  subject  to  a  later  and  fuller  exami- 
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nation  of  the  questions  of  law  based  upon  the  Con- 
stitution that  in  view  of  the  exceptional  and  un- 
usual circumstances  alleged  that  the  plaintiffs  had 
stated  a  claim  for  equitable  relief.  Alesna  vs.  Rice, 
at  p.  901. 

Is  there,  now  that  these  questions  of  law  have 
been  examined  in  an  atmosphere  less  tense  than  that 
existing:  in  Februarv,  and  in  view  of  Hall  vs.  Ha- 
waiian  Pineapple  Company,  supra,  any  reason  to 
alter  the  initial  ruling? 

I  am  inclined  to  believe  that  there  is.  It  does  not 
now  appear  to  me  that  the  plaintiffs'  constitutional 
rights  have  been  invaded  by  Judge  Rice's  Restrain- 
ing Order.  [310] 

It  has  already  been  decided,  though  to  be  sure 
plaintiffs  do  not  agree,  that  the  Territory  has  the 
same  domestic  powers  as  a  state  and  may  '^take  ade- 
quate steps  to  preserve  the  peace  and  protect  the 
privacy,  the  lives  and  the  property  of  its  resi- 
dents *  ^  *,"  A.  F.  of  L.  vs.  Swing,  312  U.S.  321  at 
325  (1941).  And  this  it  may  do  by  a  statute  nar- 
rowly drawn  or  by  an  injunction  tailored  to  fit  a 
specific  situation. 

Generally  speaking,  under  normal  circumstances, 
no  state  or  Territory  can  prohibit  one's  full  exer- 
cise of  his  Federal  and  constitutional  rights.  Be- 
cause of  Article  6  of  the  Constitution,  the  Territory 
could  not,  for  example,  make  it  a  crime  for  labor 
to  exercise  in  Hawaii  its  rights  mider  the  Constitu- 
tion or  any  federal  law  any  more  than  a  state  could. 
That  is  what  was  meant  when  heretofore  the  court 
remarked   that   the    Clayton   Act  and   the   Norris- 
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La  Guardia  Act  did  not  apply  to  the  Territory  ''di- 
rectly" but  that  Territorial  statutes  and  injunc- 
tions must  respect  labor's  Federal  and  constitutional 
rights.  But  like  a  state,  the  Territory  may  take 
steps  to  so  regulate,  without  destroying,  these  rights 
of  labor  that  the  equally  valuable  rights  of  others 
will  be  safeguarded  and  peace  and  order  main- 
tained. 

A  general  statutory  restraint  upon  the  liberties 
guaranteed  by  the  First  Amendment  is  not  pre- 
sumed constitutional  but,  as  noted,  is  regarded  by 
the  courts  with  suspicion.  Stapleton  vs.  Mitchell, 
supra. 

But  the  same  rule  does  not  apply  to  specific  in- 
junctions. Restraints  thereon  by  Orders  of  Courts 
are  presumably  valid  unless  obviously  void  on  their 
face,  for  they  are  deemed  to  have  been  carefully 
drafted  by  the  court  to  fit  a  particular  situation. 

Here,  contrary  to  plaintiffs'  contentions,  this 
Order  is  not  void  on  its  face  and  may,  without  resort 
to  the  evidence  on  which  it  is  based,  be  deemed  valid. 
Although  the  attack  upon  the  Order  is  concentrated 
upon  its  paragraph  (7)  and  its  ''in  furtherance" 
clause,  it  is  apparent  from  a  reading  of  the  whole 
Order  that  what  is  prohibited  is  not  the  lawful  but 
the  unlawful.  Omitting  the  preliminaries,  the  Order 
reads : 

"Wherefore,  you,    are  hereby  restrained 

and  enjoined  until  the  further  order  of  this  Court 
from  in  any  way 

"(1)  Obstructing  or  attempting  to  obstruct,  by 
massing  of  pickets  or  otherwise,  the  ingress  to  or 
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egress  from  the  Petitioner's  mill,  store  or  other 
XJlantation  buildings  or  premises  located  in  the 
Comity  of  Kauai,  Territory  of  Hawaii,  of  the  Peti- 
tioner, its  employees,  or  any  others  who  may  enter 
or  desire  to  enter  said  premises  for  the  purpose  of 
]3erf orming  work  or  for  other  lawful  occasion ; 

'^(2)  Obstructing  or  attempting  to  obstruct,  by 
massing  of  pickets  or  otherwise,  freedom  of  move- 
ment on  or  along  the  public  or  private  roads  or  ways 
in  or  about  the  Petitioner's  premises,  of  the  Peti- 
tioner, its  employees,  or  any  other  persons  who  may 
pass  or  desire  to  pass  on  or  along  said  roads  or  ways 
for  the  purpose  of  performing  work  or  for  other 
lawful  occasion; 

^'(3)  Obstructing  or  attempting  to  obstruct  the 
free  movement  in,  on  or  about  the  Petitioner's 
premises,  of  the  Petitioner,  its  employees,  or  [312] 
any  other  persons  who  may  be  in,  on  or  about  said 
premises  for  the  purpose  of  performing  work  or 
for  other  lawful  occasion; 

^^(4)  Threatening  violence  to,  intimidating,  or 
coercing,  or  attempting  to  intimidate  or  coerce,  the 
employees  of  the  Petitioner  or  those  seeking  em- 
ployment with  the  Petitioner,  or  any  persons  who 
are  lawfully  upon  the  Petitioner's  premises  or  are 
proceeding  to  or  from  said  premises; 

''(5)  Coercing  or  intimidating,  or  attempting  to 
coerce  or  intimidate,  employees  of  the  Petitioner  or 
those  seeking  employment  with  the  Petitioner,  by 
means  of  threats  concerning  the  safety  or  welfare 
of  the  families  of  such  employees  or  the  families 
of  those  seeking  employment  with  the  Petitioner; 
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or  threatening  violence  to,  or  coerdng  or  intimi- 
dating, or  attempting  to  coerce  or  intimidate,  such 
families ; 

''(6)  Without  express  written  consent  of  the  oc- 
cupants thereof,  visiting  or  being  at  or  about  the 
dwelling  houses  or  residence  premises  belonging  to 
Petitioner  and  occupied  by  employees  of  or  persons 
seeking  employment  with  Petitioner  and  thereat 
being  offensive,  disorderly,  threatening  or  intimi- 
dating (in  words  or  actions)  towards,  and  harassing, 
such  occupants,  or  an}^  of  them ; 

^^(7)  Mass  picketing  by  assembling  in  compact 
groups  or  congregating  in  crowds  on  or  near  real 
property  of  the  Petitioner,  whether  used  for  busi- 
ness or  residence  purposes,  to  thereby  [313]  pre- 
vent or  attempt  to  prevent  or  in  any  manner  physi- 
cally obstruct  or  interfere  with  ingress  to  or  egress 
from  said  real  property  by  Petitioner,  any  of  its 
employees,  or  any  other  persons  lawfully  seeking 
to  enter  or  leave  any  of  said  real  property ; 

^^And  in  Furtherance  Hereof,  you  are  hereby 
ordered  to  limit  the  number  of  pickets  which  you 
shall  use  to  not  more  than  three  (3)  pickets  in  a 
group  at  any  point  and  station  when  stationed  at 
points  of  ingress  to  and  egress  from  the  Petitioner's 
property,  provided,  however,  that  any  pickets  in 
excess  of  three  (3)  at  any  one  point  and  station, 
shall  be  in  motion  and,  except  when  passing  each 
other,  shall  maintain  a  distance  of  not  less  than  ten 
(10)  feet  between  each  other  and  sudi  picketing  as 
shall  be  done  by  them  shall  not  be  violative  of  any 
of  the  preceding  restrictive  provisions  hereof;  all 
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pickets  being  hereby  enjoined  from  picketing  other 
than  in  a  peaceful  and  lawful  manner  and  from  ob- 
structing the  Petitioner,  its  employees,  or  any  other 
persons  lawfully  seeking  to  enter  or  leave  the  Peti- 
tioner's premises;  and  all  pickets  being  also  en- 
joined from  otherwise  committing  any  of  the  acts 
hereinbefore  prohibited.  Any  persons  engaged  in 
such  picketing  as  is  not  hereby  restricted  or  pro- 
hibited shall  wear  arm  bands  reading  *' Authorized 
Picket,''  or  '^U.  P.''" 

This  Order,  read  without  straining  to  find  defects 
and  ambiguities,  is  sufifi<3iently  clear  and  explicit 
as  to  what  is  prohibited  to  guide  those  affected  if 
they  gave  it,  as  they  must,  a  fair  reading.  And  it 
was  not  necessary  for  the  court  [314]  to  translate 
its  directions  into  various  foreign  languages.  If 
such  was  necessary,  that  duty  fell  upon  the  Union, 
not  the  court. 

This  Order,  intelligently  read,  in  no  way  restrains 
plaintiffs'  rights  to  freedom  of  speech  or  of  assem- 
bly. Indeed,  it  does  not  even  prohibit  mass  picket- 
ing. It  simply  restrains  mass  picketing  at  readily 
ascertainable  and  customary  points  of  ingress  and 
egress  when  such  type  picketing  is  for  the  purpose 
of  interfering  with  the  equally  valuable  rights  of 
others — ow^ners,  employees  and  other  persons  law- 
fully entitled  to  enter  or  leave  the  property  unmo- 
lested. A  mass  of  pickets  in  the  hundreds  at  the 
gates  of  company  property  so  as  to  prevent  others 
lawfully  entitled  to  enter  or  leave  is  obviously  not 
an  exercise  of  the  freedom  of  utterance,  but  is  an 
endeavor  by  a  show  of  physical  force  to  prevent 
others  from  having  the  full  advantage  of  their  con- 
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situtional  rights.  The  right  to  picket  may  not  be 
so  exercised  that  by  physical  force  or  position  the 
rights  of  non-strikers  to  work  and  the  rights  of 
property  owners  to  protect  and  maintain  and  even 
operate  their  property  is  denied. 

Under  neither  the  Constiution  nor  any  Federal 
law  is  conduct  such  as  that  prohibited  by  the  Order 
immunized  from  state  or  Territorial  regulation  and 
it  was  only  such  conduct  that  Judge  Rice  prohibited. 
He  might  even,  without  interfering  with  the  right  to 
picket  peacefully,  have  deemed  the  situation  to 
have  warranted  the  prohibition  of  all  mass  picket- 
ing, but  he  saw  fit  only  to  regulate  it  at  certain 
places  when  and  only  when  it  was  conducted  for  the 
purpose  or  had  the  effect  of  blocking  ingress  and 
egress.  [315] 

As  a  further  means  of  controlling  such  conduct 
and  assuring  others  of  the  full  enjoyment  of  their 
rights,  without  danger  of  physical  combat,  Judge 
"Rice  ordered  that  at  the  usual  points  of  ingress  and 
egress  the  pickets  be  limited  to  three  and  at  all  other 
picket  points  or  stations  if  more  than  three  pickets 
were  used,  that  they  be  in  motion  and  at  least  ten 
feet  apart.  Plaintiffs  claim  that  this  limitation  is 
unreasonable,  that  apparently  Judge  Rice  deemed 
two  company  but  three  a  crowd.  Small  though  the 
number  is,  especially  in  view  of  the  size  of  the 
strike,  I  cannot  find  it  to  be  an  unreasonable  regula- 
tion, especially  as  a  temporary  measure.  The  ob- 
vious purpose  of  the  regulation  again  clearly 
appears  to  be  to  secure  for  others  an  adequate  op- 
portunity to  utilize  their  rights  without  fear  or 
obstruction,   and  to  that  end  the   Order  prohibits 
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those   enjoined   from   blocking   piibli<3   and   private 
roads  and  ways.  Nor  is  there  merit  in  the  argument 
that    the    Order   in    restraining    the    International 
Union  as  well  as  its  local  unit  is  too  general.    To 
be  effective,  all  acting  in  concert  had  to  be  enjoined. 
Not  only  is  this  Restraining  Order  not  void  on 
its  face,  but  going  in  back  of  it,  as  we  may,  to  the 
picture  of  the  situation  described  to  Judge  Rice  by 
the  affidavits  and  the  testimony  of  the  witnesses 
he  heard,  it  stands  revealed  that  the  allegations  of 
the  petition  were  sufficiently  supported  to  warrant 
the  utilization  by  him  of  his  court's  equity  powers. 
Granted  that  it  was  an  ex  parte  hearing,  as  allowed 
by  Territorial  statute,  Ch.  302,  R.L.H.    (1945),  it 
must    still  be  remembered  that  this  is  a  Temporary 
Restraining  Order  which  at  no  time  did  plaintiffs  or 
others  restrained  seek  to  have  modified.    They  only 
attack  the  jurisdi<3ti()n  of  the  Territorial  court.   The 
situation  made  to  appear  to  Judge  Rice  by  affidavit 
and  evidence  was  one  of  increasing  tenseness  lend- 
ing reasonable  [316]  credence  to  the  belief  that  if 
things   were   allowed  to   continue,   with   ineffective 
police  control,  bloodshed  might  easily  ensue.    The 
described  scene  was  one  of  mill  and  store  entrances 
solidly  blocked  by  hundreds  of  massed  pickets  pre- 
venting anyone  from  going  in  or  out  even  for  main- 
tenance purposes,  of  plantation  roads  blocked,  or 
homes  picketed  and  families  threatened,  annoyed, 
and  disturbed,  and  of  a  rising  tempo  of  non-peace 
i?iducing   language   vrherever   })ickets    were    assem- 
bled. When  the  re(^ord  of  the  evidence  presented  to 
Judge  Rice  is  read,  it  provides  a  further  reason  for 
holding  his  Order  valid. 
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The  Order  in  no  way  interferes  with  plaintiffs' 
or  anyone  else's  right  to  assemble  peaceably.  It 
simply  prohibits  reasonably  picketing  in  large  nnm- 
bers.  or  the  assembly  of  numerous  persons  for  the 
purpose  of  blocking  entrances  and  exits,  public  and 
private  roads  and  ways  so  that  others  may  not 
exercise  their  rights  without  fear  or  obstruction. 
The  right  of  those  on  strike  to  assemble  in  order  to 
hold  a  meeting  or  to  hear  those  who  wished  to  speak 
is  not  inhibited  so  long  as  that  right  is  not  exercised 
in  such  a  way  as  to  deny  to  others  their  rights. 

So  it  is  that  upon  the  facts  alleged — facts  inci- 
dentally which  do  not  support  plaintiffs'  argument 
that  a  conspiracy  to  deny  plaintiffs  their  rights  and 
to  single  them  out  for  prosecution  in  order  to  intimi- 
date others  has  been  alleged  in  the  complaint,  and 
also  as  these  facts  are  amplified  by  defendants' 
speaking  motion — I  find  in  point  of  law  that  plain- 
tiffs' constitutional  rights  have  not  been  invaded 
by  the  Amended  Eestraining  Order. 

There  being  no  genuine  issues  of  fact  remaining 
to  be  tried,  summary  judgment  for  the  defendants 
may  be  entered.  [317] 

In  the  light  of  this  disposition  of  the  case,  it  is 
unnecessary  to  rule  upon  the  question  of  whether 
if  void  the  Rice  Order  would  nevertheless  support 
an  indictment  for  contempt  on  the  strength  of  the 
recent  Lewis  case,  supra.  Though  unnecessary  to 
decide,  it  may  be  remarked  that  it  appears  that 
there  is  no  basis  here  for  an  application  of  the  doc- 
trine of  Erie  v.  Tompkins,  304  U.S.  64  (1938),, 
and  Waialua  Agricultural  Co.  v.  Christian,  305  U.S. 
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91  (1938),  as  this  is  not  a  diversity  of  citizenship 
case  and  involves  no  right  dependent  upon  Terri- 
torial law.  Whether  or  not  the  Territorial  courts 
wish  to  change  the  Territorial  law  on  the  subject,  as 
revealed  by  Dole  v.  Gear,  14  H.  554  (1903),  Rose 
V.  Ashford,  22  N.  469  (1915),  and  Sakan  v.  Ashford, 
23  H.  267  (1916),  in  the  light  of  what  for  Federal 
courts  the  Supreme  Court  has  decided  in  the  Lewis 
<3ase  is  not  for  this  court  to  determine. 

The  Preliminary  Injimction  is  dissolved  and  a 
judgment  for  defendants  may  be  entered. 

Dated  at  Honolulu,  T.  H.,  December  3,  1947. 

/s/  J.  PRANK  McLaughlin, 

Judge. 
[Endorsed] :  Piled  Dec.  4,  1947.  [318] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

C.  Nils  Tavares,  having  resigned  as  Attorney 
General  of  the  Territorv  of  Hawaii  on  Jime  30, 
1947,  and  a  stipulation  and  order  having  been  made 
and  entered  herein  on  the  14th  day  of  August, 
1947,  substituting  Rhoda  V.  Lewis,  the  Acting  At- 
torney General  of  the  Territory  of  Hawaii,  as  a 
defendant  in  place  of  said  C.  Nils  TaA^ares  as  At- 
torney General  of  the  Territory  of  Hawaii,  as  of 
July  1,  1947,  and  Walter  D.  Ackerman,  Jr.,  having 
been  since  October  14,  1947,  and  now  being  the  duly 
appointed  Attorney  General  of  the  Territory  of 
Hawaii,  it  is  hereby  stipulated  by  the  undersigned 
that,  without  prejudice  to  the  proceedings  already 
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had  herein,  Walter  D.  Ackerman,  Jr.,  as  Attorn^j^- 
General  of  the  Territory  of  Hawaii,  may  be  substi- 
tuted as  a  defendant  herein  in  place  of  Rhoda  V. 
Lewis,  Acting  Attorney  General  of  the  Territory 
of  Hawaii,  as  of  October  14,  1947,  that  the  answer 
filed  July  21,  1947,  the  defendants'  motion  filed 
July  22,  1947,  and  the  defendants'  motion  filed  Sep*- 
tember  4,  1947,  are  hereby  adopted  and  [320]  per- 
mitted to  be  adopted  by  said  substituted  defendant 
as  and  for  his  answer  and  motions,  that  the  plain- 
tiffs' motion  to  strike  portions  of  the  answer  shall 
be  deemed  to  apply  to  the  substituted  defendant, 
that  the  decision  of  the  court  filed  December  4, 
1947,  shall  be  deemed  to  apply  to  the  substituted 
defendant,  and  that  the  preliminary  injunction 
herein  entered  on  February  20,  1947,  and  which  was 
still  in  effect  on  October  14,  1947,  shall  be  deemed 
to  have  applied  and  apply  to  the  substituted  defend- 
ant from  October  14,  1947,  to  the  date  of  dissolution 
thereof. 

Dated:    Honolulu,  T.  H.,  this  20th  day  of  Der 
cember,  1947. 

/s/  HARRIET  BOUSLOG, 

/s/  MYER  C.  SYMONDS,  ■,      •    .  ■  .! 

Attorneys  for  Plaintiffs. 
/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General  of 
the  Territory  of  Hawaii. 
It  Is  So  Ordered. 

/s/  J.  PRANK  McLaughlin, 

Judge  of  the  Above-Entitled 
Court. 
[Endorsed] :     Piled  Dec.  20,  1947.  [321] 
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[Title  of  District  Court  and  Cause.] 

SUGGESTION  OF  DEATH  OP  PLAINTIFF 
JOSEPH  MENDES 

Now  comes  Harriet  Bouslog,  one  of  the  attorneys 
for  the  plaintiffs  in  the  above-entitled  action  and 
informs  the  court  that  one  of  the  plaintiffs,  Joseph 
Mendes,  is  now  deceased  and  suggests  that  an  order 
of  abatement  be  entered  as  to  said  plaintiff. 

Dated:  Honolulu,  T.  H.,  this  20th  day  of  De- 
cember, 1947. 

/s/  HARRIET  BOUSLOG. 

I  ORDER  OF  ABATEMENT 

It  appearing  to  the  court  from  the  statement  of 
Harriet  Bouslog,  one  of  the  attorneys  for  the  plain- 
tiffs, that  the  plaintiff  Joseph  Mendes  is  now  de- 
ceased, and  good  cause  appearing  therefor 

It  Is  Hereby  Ordered  that  the  action  be  and  the 
same  is  hereby  abated  as  to  said  plaintiff  Joseph 
Mendes. 

Dated :  Honolulu,  T.  H.,  this  20th  day  of  Decem- 
ber, 1947. 

/s/  J.  FRANK  McLaughlin, 

United  States  District  Judge. 
'    [Endorsed] :     Filed  Dec.  20,  1947.  [323] 
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In  the  United  States  District  Court  for  the 

District  of  Hawaii 

Civil  No.  769 

CONSTANCIO  R.  ALESNA,  et  al., 

Plaintiffs, 
vs. 
PHILIP  L.  RICE,  AS  JUDGE  OF  THE  CIR- 
CUIT COURT  OF  THE  FIFTH  JUDICIAL 
CIRCUIT  OF  THE  TERRITORY  OF  HA- 
WAII; and  C.  NILS  TAVARES,  AS  AT- 
TORNEY GENERAL  OF  THE  TERRI- 
TORY OF  HAWAII, 

Defendants. 

JUDGMENT  AND  DECREE  DISMISSING  AC- 
TION AND  DISSOLVING  PRELIMINARY 
INJUNCTION 

This  cause  having  come  on  to  be  heard  on  the 
defendants'  motion  under  F.R.C.P.  12  (d)  filed 
July  22,  1947,  and  defendants'  motion  under 
F.R.C.P.  12  and  56  filed  September  4,  1947,  and 

The  above  motions  having  been  fully  argued  by 
counsel,  and  the  court  having  rendered  its  written 
decision  thereon  December  4,  1947,  construing  de- 
fendants' motions  herein  as  moving  for  summaiy 
judgment,  dissolving  the  preliminary  injimction 
heretofore  issued  herein,  directing  that  summary 
judgment  for  the  defendants  be  entered,  and  fur- 
ther directing  that  as  a  result  of  the  court's  rulings 
on  the  foregoing,  plaintiffs'  motion  to  strike  should 
be  denied  without  argument  thereon,  now  therefore 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  defendants'  motions  be  and  they  hereby  are 
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sustained,  that  plaintiffs'  motion  to  strike  be  and 
it  hereby  is  denied,  [325]  that  this  action  be  and  it 
hereby  is  dismissed,  and  that  the  preliminary  in- 
junction issued  herein  on  February  20,  1947,  be 
and  it  hereby  is  dissolved. 

Dated    at    Honolulu,    T.    H.,    this    22nd    day    of 
December,  1947. 

/s/  J.  FRANK  McLaughlin, 

Judge. 

Approved  as  to  Form: 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Piled  Dec.  22,  1947.  [326] 
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NOTICE  OF  APPEAL 

.^  Notice  is  hereby  given  that  the  appellants  above 
neimed,  except  Joseph  Mendes,  deceased,  hereby  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for, the  Ninth  Circuit  from  the  judgment  and  decree, 
^jitered  in  this  action  on  December  22,  1947,  dis- 
missing the  above-entitled  action  and  dissolving  the 
preliminary  injunction  herein. 

,, -.Dated:     Honolulu,  T.  H.,  December  24th,  1947. 

/s/  HARRIET   BOUSLOG, 
.;::  /s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
!;:  RESNER  &  SAWYER, 

By  /s/  GEORGE  R.  ANDERSEN, 
;.  I ;  •  Attorneys  for  Apjoellants. 

•    [Endorsed]:     Filed  Dec.  24,  1947.  [328] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  RESTORATION  OF 
INJUNCTION  PENDING  APPEAL 
To  the  Honorable  J.  Frank  McLaughlin,  Judge  of 
the  Above-Entitled  Court: 

The  petition  of  the  plaintiffs  respectfully  repre- 
sent: 

That  on  the  24th  day  of  December,  1947,  a  No- 
tice of  Appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  \vas  filed  herein  from 
the  judgment  and  decree  dismissing  the  above- 
entitled  action  and  dissolving  the  preliminary 
injunction  herein. 

That  the  defendant  Philip  L.  Rice,  as  Judge  of 
The  Circuit  Court  for  the  Fifth  Judicial  Circuit 
of  the  Territory  of  Hawaii,  has  heretofore  granted 
numerous  continuances  to  plaintiffs  to  plead  to  the 
criminal  contempt  proceedings  referred  to  in  the 
complaint  and  has  set  the  said  criminal  contempt 
proceedings  on  his  court  calendar  for  plea  on  the 
13th  day  of  January,  1948,  and  has  informed  plain- 
tiffs that  he  intends  to  proceed  forthwith  with  the 
trial  of  petitioners  herein  for  the  contempt  of  the 
alleged  void  amended  restraining  order  issued  by 
him;  that  the  said  defendant  Walter  D.  Acker- 
man,  Jr.,  as  Attorney  General  of  the  Territory  of 
Hawaii,  or  one  of  his  deputies,  or  agents,  will  con- 
duct the  prosecution  of  petitioners  at  said  trial. 

That  the  complaint  herein  alleges  that  the  said 
amended  restraining  order  was  and  is  void  in  that 
it  w^as  issued  in  violation  of  the  provisions  of  the 
Norris-LaGuardia  Act. 
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That  the  applicability  of  the  Norris-La  Guardia 
Act  to  the  Territory  of  Hawaii  is  the  issue  involved 
in  the  appeal  in  International  Longshoremen's  & 
Warehousemen's  Union,  et  al.,  v.  Cable  A.  Wirtz, 
et  al.,  now  pending  in  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  and  num- 
bered 11,568  among  the  records  thereof,  and  that 
it  is  therefore  in  the  best  interest  of  justice  to 
restore  the  preliminary  injimction  herein  pending 
the  outcome  of  the  appeal  therein. 

That  unless  restrained  by  this  court  pending  the 
appeal  from  the  judgment  and  decree  dismissing  the 
above-entitled  action  and  dissolving  the  preliminary 
injunction  herein,  the  trial  of  petitioners  will  pro- 
ceed as  above  referred  to  and  as  a  result  thereof 
petitioners  will  suffer  great  and  irreparable  dam- 
age, which  injury  and  damage  would  [331]  not  be 
completely  i^emedied  or  rectified  in  the  event  that 
the  said  Court  of  Appeals  for  the  Ninth  Circuit 
should  reverse  said  judgment  and  decree  made  and 
entered  herein. 

Wherefore,  petitioners  pray  that  this  court,  pur- 
suant to  Section  62  (c)  of  the  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United  States, 
make  and  enter  its  order  restoring  the  preliminary 
injunction  heretofore  made  and  entered  herein  until 
further  order  of  this  court. 

Dated :     Honolulu,  T.  H.,  December  24,  1947. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Petitioners. 
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City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

Harriet  Bouslog,  being  first  duly  sworn  on  oath, 
deposes  and  says  that  she  is  one  of  the  attorneys,  for 
the  petitioners  in  the  foregoing  petition;  that  she 
makes  this  verification  for  and  on  their  behalf  sl^ 
none  of  said  petitioners  are  located  in  the  City  and 
County  of  Honolulu,  T.  H.,  wherein  affiant  main- 
tains her  office;  that  she  has  read  said  petition, 
knows  the  contents  thereof  and  that  same  is  true. 
/s/  HARRIET  BOUSLOG. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  December,  1947. 

[Seal]         /s/  EILEEN  N.  FUJIMOTO,     • 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  July  31,  1951. 

[Endorsed] :    Piled  Dec.  24,  1947.  [332] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  APPROVING 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween Constancio  R.  Alesna,  Jose  Bagogo  Bernal, 
Daniel  Rodriguez  Ferreira,  Yutaka  Gohara,  Cornel 
Iha,  Masaslii  Kageyama,  Toroichi  Kanda,  Prank 
Gonsalves  Perreira,  Noboru  Takeuchi,  Fred  Tani- 
guchi,  and  Genkicbi  Wada,  plaintiffs,  and  Walter 
D.  Ackerman,  Jr.,  Attorney  General  of  the  Terri- 
tory of  Hawaii,  one  of  the  defendants  herein,  as 
follows  : 

That  plaintiffs,  upon  restoration  of  the  prelimi- 
nary injunction  made  and  entered  herein,  pending 
the  appeal  taken  by  the  plaintiffs  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  judgment  and  decree  of  this  court 
dismissing  the  action  herein  and  dissolving  the  said 
preliminary  injunction  issued  herein  on  the  20th 
da^^  of  February,  1947,  do  hereby  stipulate  and 
agree  that  in  the  proceedings  for  contempt  pend- 
ing in  the  Circuit  Court  of  the  Fifth  Circuit,  [334] 
Territory  of  Hawaii,  entitled  Territory  of  Hawaii 
vs.  Constancio  Alesna,  et  al.,  being  criminal  No.  896 
among  the  records  of  said  court,  or  such  other  con- 
tempt proceeding  as  may  be  brought  against  them 
based  on  alleged  violations  of  the  amended  tem])o- 
rary  restraining  order  issued  in  that  certain  action 
in  said  circuit  court  entitled  The  Lihue  Plantation 
Company,  limited,  vs.  International  Longshore- 
men's and  Warehousemen's  Union  (C.I.O.)  et  al., 
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being  Equity  No.  120  among  the  records  of  said  cir- 
cuit court,  they  and  each  of  them  shall  make  and  file 
in  said  circuit  court  a  stipulation,  approved  as  to 
form  by  said  defendant,  (a)  that  the  Territory  of 
Hawaii  shall  have  the  right  to  perpetuate  the  Testi- 
mony of  such  witnesses  as  it  deems  desirable  for  the 
purposes  of  such  contempt  proceedings  (that  is,  the 
proceedings  now  pending  or  any  other  proceedings 
based  on  alleged  violations  of  said  amended  tempo- 
rary restraining  order),  (b)  that  the  laws  of  the 
Territory  of  Hawaii  governing  the  method  and  man- 
ner of  perpetuating  testimony  in  civil  matters  shall 
be  followed  in  perpetuating  such  testimony,  as 
nearly  as  may  be,  (c)  that  the  Territory  of  Hawaii 
shall  have  the  right  to  use  at  the  trial  of  such  con- 
tempt proceedings  (now  pending  or  hereafter 
brought)  the  deposition  of  any  witness  who  at  the 
time  of  such  trial  is  dead  or  insane  or  whose  attend- 
ance to  testify  at  such  trial  cannot  be  required  or 
obtained  pursuant  to  the  powers  of  the  Territory 
of  Hawaii  to  summon  witnesses,  and  (d)  that  said 
plaintiffs  do  thereby  irrevocably  waive  their  right, 
and  each  of  them  does  thereby  irrevocably  waive 
his  right,  [335]  to  be  confronted  at  the  trial  with 
such  witnesses  as  may  be  unavailable  for  any  cause 
hereinabove  specified. 

And  said  defendant  hereby  stipulates  and  agrees, 
in  view  of  the  stipulation  hereinabove  made  by  the 
plaintiffs,  that  the  plaintiffs  shall  likewise  have  the 
right  to  perpetuate  the  testimony  of  such  witnesses 
as  they  deem  desirable  for  the  purposes  of  such 
contempt  proceedings  and  to  use  the  depositions  of 
such  witnesses  upon  the  same  terms  and  conditions 
as  hereinabove  provided. 
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And  said  defendant,  in  the  event  of  modification 
of  said  i)reliminary  injunction  upon  its  restoration, 
so  as  to  j)ernut  summary  contempt  proceedings  to 
be  instituted  against  said  plaintiffs  should  the  pend- 
ing indictment  for  contempt  be  discontinued,  hereby 
stipulates  and  agrees  that  in  such  event  the  appeal 
record  herein  may  be  supplemented  or  amended  in 
such  manner  as  may  be  required  by  reason  of  such 
a  discontinuance  and  institution  of  summary  con- 
tempt proceedings,  in  order  to  preserve  plaintiffs' 
appeal;  and  it  is  hereby  stipulated  and  agreed  be- 
tween the  plaintiffs  and  the  defendant  that  the 
appeal  upon  the  record  so  supplemented  or  amended 
may  be  considered  the  same  as  if  the  summary  con- 
tempt proceedings  had  been  brought  by  the  Terri- 
tory in  the  first  instance,  instead  of  the  indictment. 

Dated  at  Honolulu,  T.  H.,  this  7th  day  of  Janu- 
ary, 1948. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys   for    Plaintiffs. 
/s/  RHODA  V.  LEWIS, 
Assistant  Attorney  General,  Attorney  for  Defend- 
ant, Walter  D.  Ackerman,  Jr.,  Attorney  Gen- 
eral, T.  H. 

The  foregoing  Stipulation  is  hereby  approved. 
January  8,  1948. 

/s/  J.  FRANK  McLaughlin, 

United  States  District  Judge. 
[Endorsed] :     Filed  Jan.  8,  1948.  [337] 
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[Title  of  District  Court  and  Cause.] 

ORDER  RESTORING  INJUNCTION 
PENDING  APPEAL 

Upon  the  reading,  filing  and  consideration  of  the 
verified  petition  of  the  plaintiffs  above  named  pray- 
ing for  an  order  restoring  the  preliminary  injunc- 
tion herein  pending  the  outcome  of  the  appeal  filed 
herein  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment  and 
decree  made  and  entered  herein  dismissing  the 
above-entitled  action  for  injunction  and  dissolving 
the  preliminary  injunction,  and 

It  appearing  to  the  court  from  the  petition  that 
the  defendant  Philip  L.  Rice,  as  Judge  of  the  Cir- 
cuit Court  for  the  Fifth  Judicial  Circuit  of  the 
Territory  of  Hawaii,  has  set  the  criminal  contempt 
proceedings  referred  to  in  the  complaint  on  his 
calendar  for  plea  on  January  13,  1948,  and  has  in- 
formed plaintiffs  that  he  intends  to  proceed  forth- 
with with  the  trial  of  petitioners  herein  for  con- 
tempt of  the  alleged  void  amended  restraining  order 
issued  by  him,  and  [339] 

It  further  appearing  to  the  court  from  said  peti- 
tion that  the  defendant  Walter  D.  Ackerman,  Jr., 
as  Attorney  General  of  the  Territory  of  Hawaii, 
or  one  of  his  deputies,  agents  or  representatives, 
will  conduct  the  prosecution  of  petitioners  at  said 
trial,  and 

It  further  appearing  from  the  complaint  herein 
that  the  petitioners  allege  that  they  have  been  de- 
prived of  rights  guaranteed  them  under  the  lav/s 
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and  Constitution  of  the  United  States,  and  in  sup- 
port of  this  contention  allege  that  the  said  amended 
restraining  order  was  issued  in  violation  of  the  Nor- 
ris-La  Guardia  Act,  and  was  and  is  void,  and 

It  further  api)earing  to  the  court  from  the  peti- 
tion that  the  applicability  of  the  Norris-La  Guardia 
Act  in  the  courts  of  the  Territory  of  Hawaii  is  an 
issue  involved  in  the  appeal  in  International  Long- 
shoremen's &  Warehousemen's  Union,  et  al.,  v. 
Cable  A.  Wirtz,  et  al.,  now^  pending  in  the  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  and  numbered  11,568  among  the  rec- 
ords thereof,  and  that  it  would  be  in  the  best  inter- 
est of  justice  to  restore  the  preliminary  injunction 
herein,  pending  the  outcome  of  the  appeal  thereiii, 
if  means  could  be  found  to  perpetuate  the  testi- 
mony of  the  witnesses  in  said  contempt  proceedings, 
and 

The  plaintiffs  having  offered  to  waive  their  right 
to  be  confronted  with  the  witnesses  against  them, 
to  the  extent  such  witnesses  may  be  unavailable 
upon  the  trial  of  said  contempt  proceedings  or 
such  other  contempt  proceedings  as  may  be  based 
on  alleged  violations  of  said  amended  [340]  tempo- 
rary restraining  order,  and  plaintiffs  accordingly 
having  entered  into  a  stipulation  relating  to  such 
waiver  of  the  right  of  confrontation  and  relating 
to  the  perpetuation  of  testimony,  this  day  filed  and 
approved  by  the  court,  and 

It  further  api)earing  to  the  court  from  defend- 
ant Walter  D.  Ackerman,  Jr.,  Attorney  General  of 
the  Territory  of  Hawaii,  that  prior  to  the  deter- 
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mination  of  said  appeal,  said  indictment  for  con- 
tempt may  be  discontinued  and  summary  contempt 
proceedings  instituted  against  plaintiffs,  based  on 
the  same  alleged  violation  of  the  said  amended  Tem- 
porary Restraining  Order,  which  could  not  be  done 
if  said  Preliminary  Injunction  is  restored  pending 
the  appeal  unless  it  is  modified  as  hereinafter  set 
forth,  and 

It  further  appearing  to  the  court  that  by  the  said 
stipulation  this  day  filed  the  defendant  Walter  D. 
Ackerman,  Jr.,  Attorney  General  of  the  Territory 
of  Hawaii,  has  stipulated  and  agreed  that  in  the 
event  the  pending  indictment  for  contempt  should 
be  discontinued  and  summary  contempt  proceedings 
instituted  against  said  plaintiffs,  the  appeal  record 
herein  may  be  supplemented  or  amended  in  such 
manner  as  may  be  required  by  reason  of  such  a  dis- 
continuance and  institution  of  summary  contempt 
proceedings,  in  order  to  preserve  plaintiffs'  ap- 
peal, and  further  the  plaintiffs  and  defendant  have 
stipulated  and  agreed  that  the  appeal  upon  the  rec- 
ord so  supplemented  or  amended  may  be  considered 
the  same  as  if  the  summary  contempt  proceedings 
had  been  brought  by  the  Territory  in  the  first  in- 
stance, instead  of  the  indictment. 

And  the  court  being  fully  advised  in  the  prem- 
ises and  it  being  a  proper  case  for  this  order,  [341] 

It  Is  Hereby  Ordered,  pursuant  to  section  62  (c) 
of  the  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States,  that  the  preliminary 
injunction   made   and   entered   herein   be   and   the 
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same  is  hereby  restored  in  a  modified  form,  until 
the  further  order  of  this  court,  and  that  accord- 
ingly defendant  Walter  D.  Ackerman,  Jr.,  Attorney 
General  of  the  Territory  of  Hawaii,  his  deputies, 
agents  and  representatives  be  and  they  are  hereby 
restrained  and  enjoined,  until  the  further  order 
of  this  court,  from  proceeding  to  trial  on  that  cer- 
tain indictment  for  contempt  pending  in  the  Circuit 
Court  of  the  Fifth  Circuit,  Territory  of  Hawaii, 
entitled  Territory  of  Hawaii  v.  Constancio  Alesna, 
et  al.,  and  being  Criminal  No.  896  among  the  rec- 
ords of  said  Circuit  Court,  or  from  proceeding  to 
trial  on  any  other  contempt  charge  based  on  any 
alleged  violation  of  the  amended  temporary  re- 
straining order  issued  in  that  certain  action  in  said 
Circuit  Court  entitled  The  Lihue  Plantation  Com- 
pany, Limited,  v.  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  et  al.,  being 
Equity  No.  120  among  the  records  of  said  Circuit 
Court. 

Dated  at  Honolulu,  T.  H.,  this  8th  day  of  Janu- 
ary, 1948,  at  11:35  a.m. 

/s/  J.  FRANK  McLaughlin, 

United  States  District  Judge. 
[Endorsed] :     Filed  Jan.  8,  1948.  [342] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  APPROVING 

STIPULATION 

It  is  hereby  stipulated  that  on  January  13,  1948, 
upon  motion  of  defendant  Walter  D.  Ackerman, 
Jr.,  Attorney  General  of  the  Territory  of  Hawaii, 
the  defendants  Philip  L.  Rice,  as  Judge  of  the  C  ir- 
cuit  Court  for  the  Fifth  Circuit  of  the  Territory  of 
Hawaii,  entered  a  nolle  prosequi  of  the  indictment 
in  that  certain  criminal  proceeding  entitled  Terri- 
tory of  Hawaii  v.  Constancio  R.  Alesna,  et  al.,  being 
Criminal  No.  896  among  the  records  in  said  court, 
which  said  indictment  is  the  same  indictment  re- 
ferred to  in  the  above  entitled  action. 

It  is  further  stipulated  that  on  said  January  13, 
1948,  an  Information  was  filed  by  the  Territory  of 
Hawaii  in  said  Circuit  Court  for  the  Fifth  Circuit, 
against  plaintiffs  above  named  except  Ralph  Joseph 
Mendes,  which  information  arose  out  of  the  same 
incident,  occasion,  occurrence  or  series  of  occur- 
rences at  the  same  time  and  place,  as  that  involved 
in  the  indictment  [344]  and  is  based  on  the  same 
alleged  violations  of  a  certain  amended  Temporary 
Restraining  Order  as  set  forth  in  the  indictment,  a 
copy  of  said  information  being  attached  hereto  and 
marked  Exhibit  A. 

It  is  further  stipulated  that  pursuant  to,  and  in 
accordance  with,  the  stipulation  hereto  made  and 
entered  herein  and  approved  by  the  above  entitled 
court  and  the  order  restoring  injunction  pending 
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appeal  herein,  that  said  information  be  and  it  is 
hereby  made  j^art  of  the  above  entitled  action  in 
place  and  stead  of  the  indictment  with  the  same 
force  and  effect  as  though  said  information  had 
been  the  subject  matter  of  the  complaint  herein  in- 
stead of  the  indictment,  and  that  the  appeal  herein 
shall  apply  to  the  information  the  same  as  if  the 
summary  contempt  proceedings  had  been  brought  by 
the  Territory  in  the  first  instance,  instead  of  the 
indictment. 

Dated  January  20th,  1948,  Honolulu,  T.  H. 

/s/  HAERIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 

By  /s/  GEORGE  R.  ANDERSEN, 

Attorneys  for  Appellants. 
/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General, 

/s/  MICHIRO  WATANABE, 

Attorneys  for  Appellees. 

The  foregoing   Stipulation   is  hereby   approved. 
January  20,  1948. 

/s/  J.  PRANK  McLaughlin, 

United  States  District  Judge. 
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In  the  Circuit  Court  of  the  Fifth  Circuit 
Territory  of  Hawaii 

S.  P.  73 

At  Chambers 
In  the  Matter  of  the  Contempt  of  Court  of 

CONSTANCIO  R.  ALESNA,  JOSE  BAGOGO 
BERNAL,  DANIEL  RODRIGUES  PER- 
REIRA,  YUTAKA  GOHARA,  CORNEL 
IHA,  MASASHI  KAGEYAMA,  TOROICHI 
KANDA,  PRANK  GONSALVES  PER- 
REIRA,  NOBORU  TAKEUCHI,  PRED 
TANIGUCHI,  and  GENKICHI  WAD  A, 

Respondents. 

SUMMARY  CONTEMPT  PROCEEDINGS 
INFORMATION  AND  EXHIBIT  A 

Piled  at  10:30  o'clock  a.m.,  January  13,  1948. 
Kazue  Imamura,  Clerk,  Circuit  Court,  Pifth 
Circuit. 

I  do  hereby  certify  the  within  Information  and 
Exhibit  A  thereto  attached  to  be  full,  true  and  cor- 
rect copies  of  the  originals  thereof  now  on  file  in 
the  above-entitled  Court  and  cause. 

Witness  my  hand  and  the  Seal  of  said  Court  this 
13th  day  of  January,  A.D.  1948. 

/s/  SAMUEL  H.  KIMURA, 
Clerk,  Circuit  Court, 
Pifth  Circuit. 
Walter  D.  Ackerman,  Jr.,  Attorney  General,  Ter- 
ritory of  Hawaii.  [346] 
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INFORMATION 

To  the  Honorable,  the  Presiding  Judge  Sitting  at 
Chambers,  in  Special  Proceedings: 

First  ^ 'omit 

1.  Now  comes  the  Territory  of  Hawaii,  b}'  Wal- 
ter D.  Ackerman,  Jr.,  Attorney  General  of  said 
Territory,  on  his  official  oath,  and,  complaining  of 
the  respondents  above  named,  who  ai'e  also  men- 
tioned by  name  in  paragraph  3  of  this  Infoi'mation, 
represents  to  the  Court : 

2.  That  at  Lihue,  County  of  Kauai,  Territory 
of  Hawaii,  and  within  the  jurisdiction  of  this  Hon- 
orable Court,  on  the  23rd  day  of  September  1946, 
a  certain  lawful  order,  called  an  '^Amended  Tem- 
porary Restraining  Order"  (hereinafter  in  this 
Court  and  elsewhere  in  this  Information  referred  to 
as  the  ^' order"),  was  duly  and  lawfully  made,  en- 
tered and  issued  by  and  in  the  name  of  the  Hon- 
orable Philip  L.  Rice,  Circuit  Judge,  at  Chambers, 
Fifth  Circuit,  Territory  of  Hawaii,  in  a  cause  en- 
titled ^^  Equity  No.  120,  in  the  Circuit  Court  of  the 
Fifth  Circuit,  Territory  of  Hawaii,  at  Chambers, 
in  equity.  The  Lihue  Plantation  Company,  Limited, 
Petitioner,  vs.  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Local  [347]  149  of 
the  International  Longshoremen's  and  Warehouse- 
men's Union  (CIO),  Unit  1,  Lo<!al  149,  of  the  Inter- 
national Longshoremen 's  and  Warehousemen 's 
Union  (CIO),  Joseph  Nunes,  Daniel  Rapozo,  Fer- 
nando Pontanilla,  Thomas  Takemoto,  Sunao  Iwa- 
moto,  William  Paia,  Yoshikazu  Morimoto,  Benja- 
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min  Lida,  George  Nasaki,  Charles  Morita,  Ronald 
Toyofuku,  Taku  Akama,  John  Doe,  Mary  Doe,  Rich- 
ard Doe,  et  al.,  Respondents,"  said  parties  being 
hereinafter  referred  to  as  the  ^'petitioner"  and  the 
*' general  respondents,"  respectively,  a  true  and  cor- 
rect copy  of  which  order  is  hereto  attached,  marked 
'^ Exhibit  A,"  and  made  a  part  hereof,  which  order 
was  directed  in  the  name  of  the  Territory  of  Hawaii 
to  the  general  respondents  and  by  which  said  order 
respondents  were  restrained  and  enjoined  from, 
among  other  things,  in  any  way  mass  picketing  by 
assembling  in  compact  groups  or  congregating  in 
crowds  on  or  near  real  property  of  the  petitioner, 
whether  used  for  business  or  residence  purposes, 
to  thereby  prevent  or  attempt  to  prevent  or  in  any 
manner  physically  obstruct  or  interfere  with  ingress 
to  or  egress  from  said  real  property  by  said  peti- 
tioner, any  of  its  employees,  or  any  other  persons 
lawfully  seeking  to  enter  or  leave  any  of  said  real 
property ;  that,  pursuant  to  an  order  of  service  made 
and  entered  by  said  Court  at  Lihue  aforesaid  on  said 
23i*d  day  of  September  1946,  commanding  the  serv- 
ice of  copies  of  said  order,  a  certified  copy  of  said 
order  was  duly  served  on  each  of  said  general  re- 
spondents by  handing  and  delivering  to  and  leaving 
with  each  of  them  personally,  and  with  an  officer 
of  said  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO)  and  an  officer  of  said 
Local  149  of  said  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  a  certified  copy 
thereof  on  said  date  in  the  Territory  of  Hawaii  and 
within  the  jurisdiction  of  said  Court.  [3^ 
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3.  Tliat,  notwithstanding  said  order,  tlie  re- 
spondents herein,  Constancio  R.  Alesna,  Jose  Ba- 
gogo  Bernal,  Daniel  Rodrigues  Ferreira,  Yutaka 
Gohara,  Cornel  Iha,  Masashi  Kageyania,  Toroichi 
Kanda,  Frank  Gonsalves  Perreira,  Noborn  Takeu- 
chi,  Fred  Taniouchi  and  Genkichi  Wada  (all  of 
which  said  last  mentioned  respondents  are  herein- 
after referred  to  as  the  '^accused  respondents ''), 
at  Hanamaulu,  in  the  County  of  Kauai,  Territory  of 
Hawaii,  and  within  the  jurisdiction  of  this  Hon- 
orable Court,  on  or  about  the  10th  da}^  of  October 
1946,  did  unlawfully  and  wilfully  disobev  and  vio- 
late  said  order  by  then  and  there  mass  picketing  by 
assembling  with  large  numbers  of  divers  and  sundry 
persons,  to  said  Attorney  General  unknown,  in  com- 
pact groups  and  congregating  with  such  persons  in 
•crowds  on  and  near  certain  real  property  of  the 
petitioner  used  for  business  purposes,  to-wit,  the 
Hanamaulu  Shop,  to  thereby  prevent  and  attempt  to 
prevent  and  physically  obstruct  and  interefere  with 
ingress  to  and  egress  from  said  real  property  by  the 
petitioner,  its  employees,  including  Alfred  G.  Per- 
reira,  Eddie  Medeires,  Manual  Medeires,  William 
Farias,  Manuel  Bugado  and  Ernest  S.  Carvalho  III, 
and  each  of  them,  and  other  persons  lawfully  seek- 
ing to  enter  and  leave  said  real  property,  the  said 
accused  respondents,  and  each  of  them,  then  and 
there  being  members  of  said  International  Long- 
shoremen's and  Warehousemen's  Union  (CIO)  and 
of  Local  149  of  said  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  general  re- 
spondents hereinabove  mentioned,  and  said  accused 
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respondents  then  and  there  having  notice  and  knowl- 
edge of  said  order,  and  so  in  manner  and  form 
aforesaid,  they,  the  said  accused  respondents,  and 
each  of  them,  did  unlawfully  and  wilfully  and  know- 
ingly disobey  and  violate  said  order  and  were  then 
and  there  and  thereby  and  now  are  in  -contempt  of 
this  Honorable  Court.  [349] 

SECOND  COUNT 

4.  And  the  said  Walter  D.  Ackerman,  Jr.,  At- 
torney General  of  the  Territory  of  Hawaii,  on  his 
official  oath,  in  order  to  charge  a  further  violation 
of  the  order  hereinabove  and  hereinafter  mentioned, 
arising  out  of  the  same  acts  and  transactions  herein- 
above set  forth  in  the  First  Count  of  this  Informa- 
tion, does  further  represent  to  the  Court : 

5.  That  at  Lihue,  County  of  Hawaii,  Territory 
of  Hawaii,  and  within  the  jurisdiction  of  this  Hon- 
orable Court,  on  the  23rd  day  of  September  1946,  a 
certain  lawful  order,  called  an  '*  Amended  Tempo- 
rary Restraining  Order"  hereinafter  in  this  Count 
and  elsewhere  referred  to  as  the  ** order"),  was  duly 
and  lawfully  made,  entered  and  issued  by  and  in 
the  name  of  the  Honorable  Philip  L.  Rice,  Circuit 
Judge,  at  Chambers,  Fifth  Circuit,  Territory  of 
Hawaii,  in  a  cause  entitled  **  Equity  No.  120,  in  the 
Circuit  Court  of  the  Fifth  Circuit,  Territory  of 
Hawaii,  at  Chambers,  in  Equity,  The  Lihue  Planta- 
tion Company,  Limited,  Petitioner,  vs.  Interna- 
tional Longshoremen's  and  Warehousemen's  Union 
(CIO),  Local  149  of  the  International  Longshore- 
men's and  Warehousemen's  Union  (CIO),  Unit  1, 
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Local  149,  of  the  International  Longshoremen's  and 
Warehousemen's  Union  (CIO),  Joseph  Nunes, 
Daniel  Rapozo,  Fernando  FontaniUa,  Thomas  Take- 
moto,  Sunao  Iwamoto,  William  Paia,  Yoshikazu 
Morimoto,  Benjamin  lida,  George  Masaki,  Charles 
Morita,  Ronald  Toyofuku,  Taku  Akama,  John  Doe, 
Mary  Doe,  Richard  Doe,  et  al..  Respondents,"  said 
parties  being  hereinafter  referred  to  as  the  '^peti- 
tioner" and  the  '^ general  respondents,"  respectively, 
a  'true  and  correct  copy  of  which  order  is  hereto 
attaclied,  marked  '^ Exhibit  A,"  and  made  a  part 
hereof,  which  order  was  directed  in  the  name  of 
the  Territory  of  Hawaii  to  said  general  respondents 
and  by  which  said  order  [350]  said  general  respond- 
ents w^ere,  among  other  things,  ordered  to  limit  the 
number  of  pickets  used  by  said  general  respondents 
to  not  more  than  three  pickets  in  a  group  at  any 
point  and  station  when  stationed  at  points  of  in- 
gress to  and  egress  from  the  petitioner's  property; 
that,  pursuant  to  an  order  of  service  made  and 
entered  by  said  Court  at  Lihue  aforesaid  on  said 
23rd  day  of  September  1946,  commanding  the  serv- 
ice, of  -copies  of  said  order,  a  certified  copy  of  said 
order  was  duly  served  on  each  of  said  general  re- 
spondents by  handing  and  delivering  to  and  leav- 
iixg  with  each  of  them  personally,  and  with  an  officer 
of  said  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO)  and  an  officer  of  said 
Local  149  of  said  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  a  certified  copy 
thereof  on  said  date  in  the  Territory  of  Hawaii  and 
within  the  jurisdiction  of  said  Court. 
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C.  That,  notwithstanding  said  lawful  order,  the 
respondents  herein,  Constancio  E.  Alesna,  Jose 
Bagogo  Bernal,  Daniel  Rodriques  Perreira,  Yiitaka 
Gohara,  Cornel  Iha,  Masashi  Kageyama,  Toroichi 
Kanda,  Prank  Gonsalves  Perreira,  Noboru  Takeu- 
chi,  Pred  Taniguchi  and  Genkichi  Wada  (all  of 
which  said  last  mentioned  respondents  are  herein- 
after referred  to  as  the  *' accused  respondents"), 
at  Nanamaulu,  in  the  County  of  Kauai,  Territory 
of  Hawaii,  and  within  the  jurisdiction  of  this  Hon- 
orable Court,  on  or  about  the  10th  day  of  October 
1946,  did  unlawfully  and  wilfully  disobey  and  vio- 
late said  order  by  then  and  there  picketing  with 
large  numbers  of  divers  and  sundry  persons,  to 
the  said  Attorney  General  unknown,  in  groups,  of 
more  than  three  pickets  at  points  of  ingress  to  and 
egress  from  the  petitioner's  property,  to-wit:  the 
Hanamaulu  Shop,  the  said  accused  respondents,  and 
to  each  of  them,  then  and  there  [351]  being  mem- 
bers of  said  International  Longshoremen's  and 
Warehousemen's  Union  (CIO)  and  of  Local  149 
of  the  International  Longshoremen's  and  Ware- 
housemen's Union  (CIO),  general  respondents  here- 
inabove mentioned,  and  said  accused  respondents 
then  and  there  having  notice  and  knowledge  of  said 
order,  and  so  in  manner  and  form  aforesaid,  they, 
the  said  accused  respondents,  and  each  of  them,  did 
unlawfully  and  wilfully  and  knowingly  disobey  and 
violate  said  order  and  were  then  and  there  and 
thereby  and  now  are  in  contempt  of  this  Honorable 
Court. 
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Wherefore,  the  said  Attorney  General,  for  and 
on  behalf  of  the  said  Territory,  moves  this  Court 
for  a  rule  upon  the  said  respondents,  Constaneio  R. 
Alesna,  Jose  Bagogo  Bernal,  Daniel  Rodriques  Fer- 
reira,  Yutaka  Gohara,  Cornel  Iha,  Nasashi  Kage- 
yama,  Toroichi  Kanda,  Frank  Gonsalves  Perreira, 
Noboru  Takeuchi,  Fred  Taniguehi  and  Genkichi 
Wada  to  be  and  appear  before  this  Honorable  Court, 
on  a  day  to  be  named,  and  show  cause,  if  any  they 
or  any  of  tliem  have,  why  they  would  not  be 
adjudged  guilty  of  and  punished  for  contempt  of 
this  Honorable  Court  in  respect  of  each  and  all  of 
the  aforesaid  contemptuous  acts. 

Dated  at  Honolulu,  T.  H.,  this  12th  day  of  Janu- 
ary, 1948. 

/s/  WALTER  D.  ACKERMAN,  JR., 
Attorney  General  of  the 
Territory  of  Hawaii. 
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EXHIBIT  A 

[Title  of  Circuit  Court  and  Cause.] 

AMENDED.  TEMPORARY  RESTRAINING 

ORDER 

Piled  at  2:16  o'clock  p.m.,  September  23,  1946. 

SAMUEL  H.  KIMURA, 

Pile  Clerk,  Circuit  Court,  Pifth  Circuit,  Territory 
of  Hawaii.  [353] 

Territory  of  Hawaii:  To  the  International  Long- 
shoremen's and  Warehousemen's  Union  (CIO), 
Local  149  of  the  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Unit  1, 
Local  149  of  the  International  Longshoremen's 
and  Warehousemen's  Union  (CIO),  Joseph 
Nunes,  Daniel  Rapozo,  Pernando  Pontanilla, 
Thomas  Takemoto,  Sunao  Iwamoto,  William 
Paia,  Yoshikazu  Morimoto,  Benjamin  lida, 
George  Masaki,  Charles  Morita,  Ronald  Toyo- 
fuku,  Taku  Akama,  John  Doe,  Mary  Doe,  Rich- 
ard Roe,  et  al..  Greetings: 

Whereas,  The  Lihue  Plantations  Company,  Lim- 
ited, has  filed  herein  a  petition  against  you  pray- 
ing  to  be  relieved  touching  the  matters  therein  set 
forth;  and 

Whereas,  an  order  to  show  cause  issued  from  and 
under  the  seal  of  this  Court  ordering  you  to  appear 
before  [354]  the  undersigned.  Judge  of  the  aboye- 
entitled  Court,  on  Priday,  the  27th  day  of  Sep- 
tember, 1946,  at  the  hour  of  9  o'clock  a.m.,  and 

Whereas,  a  Motion  for  Temporary  Restraining 
Order  was  also  filed  and,  by  supporting  affidavits 
and  evidence  adduced  by  the  Petitioner  at  the  time 
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of  the  filing  of  the  petition  in  the  above-entitled  pro- 
ceeding, it  a])[)eared  that  the  acts  therein  specified 
and  complained  of  will  continue  unless  restrained 
pending  a  hearing  on  the  petition  in  the  above- 
entitled  proceedings;  and 

Whereas,  pursuant  to  the  prayer  of  said  petition 
and  the  said  motion,  a  Temporary  Restraining 
Qrder  was  issued  on  the  17th  day  of  September, 
194:G,  and  subsequently  the  Respondents,  by  Rich- 
ard Gladstein,  acting  in  their  behalf  and  as  their 
attorney,  entered  an  appearance  and  presented  an 
oral  motion  to  dissolve  and  vacate  said  Temporary 
Restraining  Order,  and  a  hearing  thereon  was  had 
before  the  Court,  to-wit,  the  undersigned,  the  Cir- 
cuit Judge  of  the  Fifth  Circuit,  Territory  of  Ha- 
waii, at  Chambers,  In  Equity,  Petitioners  being 
represented  tliereat  by  Attorneys  Montgomery  E. 
Winn  and  E.  C.  Moore,  of  Vitousek,  Pratt,  and 
Winn,  and  Dudley  C.  Lewis,  Esq.,  Deputy  Attorney 
General  of  the  Territory  of  Hawaii,  ai)pearing  at 
the  request  of  the  Court  and  as  amicus  curiae,  and 
the  Court,  after  hearing  and  considering  argument 
on  said  motion  having  over-ruled  the  same  and 
having  given  notice  to  the  parties  to  appear  at,  and 
continued  proceedings  until  the  23d  day  of  Sep- 
tember, 1946,  so  that  the  parties  might  then  be  ad- 
Vised  if  the  Court  should  then,  upon  its  own  initi- 
fitiv€,  modify,  the  aforesaid  Temporary  Restrain- 
ing Order; 

Now  Therefore,  after  consideration  and  delibera- 
tion, the  Court  does,  on  this  23d  day  of  Septem- 
ber, 1946,  modify  the  [355]  aforesaid  Temporary 
Restraining  Order  and 
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It  Is  Ordered  that  said  Temporary  Restrainmg 
Order  be,  and  it  hereby  is  modified  to  the  extent 
hereof  and  by  substitution  therefor  of  this  Amended 
Temporary  Re-straining  Order; 

Wherefore  J  you,  International  Longshoremen's: 
and  Warehousemen's  Union  (CIO),  Local  149  of 
the  International  Longshoremen's  and  Warehouse- 
men's Union  (CIO),  Unit  1,  Local  149  of  the  In- 
ternational Longshoremen's  and  Warehousemen's 
Union  (CIO),  Joseph  Nunes,  Daniel  Rapozo,  Fer- 
nando Fontanilla,  Thomas  Takemoto,  Sunao  Iwa- 
moto,  William  Paia,  Yoshikazu  Morimoto,  Benja- 
min lida,  George  Masaki,  Charles  Morita,  Ronald 
Toyofuku,  Taku  Akama,  John  Doe,  Mary  Doe, 
Richard  Roe,  et  al.,  are  hereby  restrained  and 
enjoined  until  the  further  order  of  this  Court  from 
in  any  way 

(1)  Obstructing  or  attempting  to  obstruct  by 
massing  of  pickets  or  otherwise,  the  ingress  to  or 
egress  from  the  Petitioner's  mill,  store  or  other 
plantation  buildings  or  premises  located  in  the 
County  of  Kauai,  Territory  of  Hawaii,  of  the  Pe- 
titioner, its  employees,  or  any  others  who  may  enter 
or  desire  to  enter  said  premises  for  the  purpose  of 
performing  work  or  for  other  lawful  occasion; 

(2)  Obstructing  or  attempting  to  obstruct,  by 
massing  of  pickets  or  otherwise,  freedom  of  move- 
ment on  or  along  the  public  or  private  roads  or 
ways  in  or  about  the  Petitioner's  premises,  of  the 
Petitioner,  its  employees,  or  any  other  persons  who 
may  pass  or  desire  to  pass  on  or  along  said  roads 
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or  ways  for  tlie  purpose  of  performing  work  or  for 
other  lawful  occasion; 

(3)  Obstruetiu^'  or  attempting  to  obstruct  the 
free  movement  in,  on  or  about  the  Petitioner's 
premises,  of  the  [356]  Petitioner,  its  employees,  or 
any  other  persons  who  may  be  in,  on  or  about  said 
premises  for  the  purpose  of  performing  work  or 
for  other  lawful  occasion; 

(4)  Threatening  violence  to,  intimidating,  or 
coercing,  or  attempting  to  intimidate  or  coerce,  the 
employees  of  the  Petitioner  or  those  seeking  em- 
ployment with  the  Petitioner,  or  any  persons  who 
are  lawfully  upon  the  Petitioner's  premises  or  are 
proceeding  to  or  from  said  premises; 

(5)  Coercing  or  intimidating,  or  attempting  to 
coerce  or  intimidate,  employees  of  the  Petitioner 
or  those  seeking  employment  with  the  Petitioner, 
by  means  of  threats  concerning  the  safety  or  wel- 
fare of  the  families  of  such  employees  or  the  fami- 
licii  of  those  seeking  employment  with  the  Peti- 
tioner; or  threatening  violence  to,  or  coercing  or 
intimidating,  or  attempting  to  coerce  or  intimidate, 
such  families; 

(6)  Without  express  written  consent  of  the  oc- 
cupants thereof,  visiting  or  being  at  or  about  the 
dwelling  houses  or  residence  premises  belonging  to 
Petitioner  and  occupied  by  employees  of  or  persons 
seeking  em])loyment  with  Petitioner  and  thereat 
being  offensive,  disorderly,  threatening  or  intimi- 
dating (in  words  or  actions)  towards,  and  haras- 
sing, such  occupants  or  any  of  them; 
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(7)  Mass  picketing  by  assembling  in  compact 
groups  or  congregating  in  crowds  on  or  near  real 
property  of  the  Petitioner  whether  nsed  for  busi- 
ness or  residence  purposes,  to  thereby  prevent  or 
attempt  to  prevent  or  in  any  manner  physically  ob- 
struct or  interfere  with  ingress  to  or  egree  from 
said  real  property  by  Petitioner,  any  of  its  em- 
ployees, or  any  other  persons  lawfully  seeking  to 
enter  or  leave  any  of  said  real  property;  [357] 

And  in  Furtherance  Hereof,  you  are  hereby  or- 
dered to  limit  the  number  of  pickets  which  you  shall 
use  to  not  more  than  three  (3)  pickets  in  a  group 
at  any  point  and  station  when  stationed  at  points  of 
ingress  to  and  egress  from  the  Petitioner's  prop- 
erty, provided,  however,  that  any  pickets  in  excess 
of  three  (3)  at  any  one  point  and  station,  shall  be 
in  motion  and,  except  when  passing  each  other, 
shall  maintain  a  distance  of  not  less  than  ten  (10) 
feet  between  each  other  and  such  picketing  as  shall 
be  done  by  them  shall  not  be  violative  of  any  of  the 
preceding  restrictive  provisions  hereof;  all  pickets 
being  hereby  enjoined  from  picketing  other  than 
in  a  peaceful  and  lawful  manner  and  from  obstruct- 
ing the  Petitioner,  its  employees,  or  any  other  per- 
sons lawfully  seeking  to  enter  or  leave  the  Peti- 
tioner's premises;  and  all  pickets  being  also  en- 
joined from  otherwise  committing  any  of  the  acts 
hereinbefore  prohibited.  Any  persons  engaged  in 
such  picketing  as  is  not  hereby  restricted  or  pro- 
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hibited  shall  wear  arm  bands  reading  ^*  Authorized 
Picket/' or  ^^U.  P." 

Dated :     Liliue,  Kauai,  T.  H.,  September  23,  1946. 
[Seal]  PHILIP  L.  RICE, 

^  Circuit  Judge,  Fifth  Circuit, 

Territory  of  Hawaii. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  original  filed  in  the  above- 
entitled  court  and  cause. 

[Seal]  SAMUEL  H.  KIMURA, 

Pile  Clerk,  Circuit  Court,  Fifth  Circuit,  Territory 
of  Hawaii. 

^Endorsed]:     Filed  Jan.  20,  1948.  [358] 


In  the  United  States  District  Court  for  the 
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District  of  Hawaii 

'    '  Civil  No.  769 

tlONSTANCIO  R.  x\LESNA,  et  al., 

Plaintiffs, 
vs. 
PHILIP  L.  RICE,  AS  JUDGE  OF  THE  CIR- 
CUIT   COURT    FOR   THE    FIFTH    JUDI- 
■■■    CIAL  CIRCUIT  OF  THE  TERRITORY  OF 
HAWAII,  et  al.. 

Defendants. 

DESIGNATION  OF  RECORD 
ON  APPEAL 

To  the  CU^T'k  of  the  United  States  District  Court 
for  the  Distri(;t  of  Hawaii : 
Please  prepare  and  certify  a  transcript  of  the 
record  in  this  case  to  be  filed  with  the  Clerk  of  the 


I 


vs.  Philip  L.  Rice,  et  al.  371 

United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  upon  the  appeal  herein,  and  include 
in  said  transcript  the  following : 

1.  Complaint  for  Injunction,  Order  to  Show 
Cause,  and  Temporary  Restraining  Order  (with  Ex- 
hibits). 

2.  Summons. 

3.  Order  to  Show  Cause  and  Temporary  Re- 
straining Order. 

4.  Defendants'  Objections  to  Allowance  of  Pre- 
liminary Injunction. 

5.  Ruling  upon  Motion  for  a  Preliminary  In- 
junction. 

6.  Preliminary  Injunction.  .v.  ' ; 

7.  Answer  to  Complaint  of  Philip  L.  Rice— Ex- 
hibits A  and  B.  [360] 

8.  Answer  to  Complaint  of  C.  Nils  Tavares. 

9.  Motion  for  Hearing  and  Determination  of  De- 
fenses Before  Trial  and  Notice  of  Motion. 

10.  Motion  to  Strike  and  Notice  of  Motion. 

11.  Stipulation  and  Order,  dated  August  14, 
1947.  ::;  . 

12.  Motion  (to  consider  whole  record),  dated 
September  4,  1947. 

13.  Decision  upon  Motion  for  Determination  of 
Defenses  in  Advance  of  Trial. 

14.  Suggestion  of  Death  of  Plaintiff  Joseph 
Mendes  and  Order  of  Abatement. 
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15.  Stipulation  and  Order,  filed  December  20, 
1947. 

16.  Judgment  and  Decree  Dismissing  Action  and 
Dissolving  Preliminary  Injunction. 

17.  Notice  of  Appeal. 

18.  Petition  for  Restoration  of  Injunction  Pend- 
ing Appeal. 

19.  Stipulation      and      Order      Approving 
Stipulation. 

20.  Order  Restoring  Injunction  Pending  Appeal. 

21.  Stipulation   and   Order   dated   January   20, 
1948,  with  Exhibit. 

22.  This  Designation  of  Record  on  Appeal. 

Dated:     Honolulu,  T.  H.,  this  22nd  day  of  Janu- 
ary, 1948. 

/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 
By  /s/  GEORGE  R.  ANDERSEN, 
Attorneys  for  Appellants. 


1 . 1 


[Endorsed] :     Filed  Jan.  22,  1948.  [361] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  AND 
DOCKET  RECORD  WITH  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

Upon  application  of  Myer  C.  Symonds,  one  of 
the  attorneys  on  record  for  the  appellants  herein, 
and  good  cause  appearing  therefore: 

It  Is  Hereby  Ordered  that  the  time  for  the  ap- 
pellants to  file  the  record  on  appeal  and  docket  the 
action  with  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  be  and  the  same  is 
hereby  extended  to  and  including  March  3,  1948. 

Dated:     Honolulu,  T.  H.,  Jan.  27,  1948. 

/s/  J.  FRANK  McLaughlin, 

United  States  District  Judge. 
[Endorsed] :     Filed  Jan.  27,  1948.  [363] 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  all  men  by  these  presents,  that  Constancio 
R.  Alesna,  on  behalf  of  himself  and  Jose  Bagogo 
Bernal,  Daniel  Rodriguez  Ferreira,  Yutaka  Gohara, 
Cornel  Iha,  Masashi  Kageyama,  Torichi  Kanda, 
Frank  Gonsalves  Perreira,  Noboru  Takeuchi,  Fred 
Taniguchi,  and  Genkichi  Wada,  as  principals,  and 
United  States  Fidelity  and  Guaranty  Company,  a 
corporation  duly  licensed  to  carry  on  business  in 
the  Territory  of  Hawaii,  as  surety,  are  held  and 
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firnily  bound  unto  the  defendants  above-named, 
hereinafter  called  the  ^'Apjoellees/'  in  the  sum  of 
Two  Hundred  Fifty  Dollars  ($250.00)  for  the  pay- 
ment of  which  well  and  truly  to  be  made,  we  bind 
ourselves  and  our  successors  and  assigns,  jointly  and 
severally,  and  firmly  by  these  presents.  [365] 
The  condition  of  this  obligation  is  such  that: 

Whereas  the  above  bounden  principal  and  the 
other  named  petitioners  have  filed  their  Notice  of 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Hawaii  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
the  final  Judgment  and  Decree  of  this  court  made 
and  entered  in  the  above-entitled  cause  on  the  22nd 
day  of  December,  1947. 

Now,  Therefore,  if  the  said  principal  and  the 
other  named  petitioners  shall  prosecute  their  appeal 
with  effect  and  answer  all  costs  if  they  fail  to  sus- 
tain said  appeal,  then  this  obligation  shall  be  void, 
otherwise  it  remains  in  full  force  and  effect. 

Sealed  with  our  seal,  and  dated  this  5th  day  of 
February,  1948. 

/s/  CONSTANCIO  R.  ALESNA, 
UNITED   STATES   FIDELITY 
&  GUARANTY  COMPANY, 

[Seal]  By  /s/  HERMAN  LUIS, 

Its  Attorney  in  Fact. 

Territorv  of  Hawaii, 
County  of  Kauai — ss. 

On  this  5th  day  of  F(4^ruary,  A.D.  1948,  before 
me  appeared  Constancio  R.  Alesna,  to  me  personally 
known,  who  being  by  me  duly  sworn,  did  say  that 
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he  is  the  principal  named  in  the  foregoing  Bond  on 
Appeal  and  that  he  acknowledged  said  instrument  as 
his  free  act  and  deed. 

[Seal]         /s/  NEIL  ROBERTSON, 
Notary  Public,  Fifth  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949.  [366] 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  9th  day  of  February,  1948,  before  me 
personally  appeared  Herman  Luis,  to  me  personally 
known,  who  being  duly  sworn  did  say  that  he  is  the 
Attorney-in-Fact  of  the  United  States  Fidelity  and 
Guaranty  Company,  duly  appointed  under  Power 
of  Attorney  dated  the  8th  day  of  April,  1931,  which 
Power  of  Attorney  is  now  in  full  force  and  effect, 
and  that  the  seal  affixed  to  said  instrument  is  the 
corporate  seal  of  said  corporation,  and  that  said 
instrument  w^as  signed  and  sealed  on  behalf  of  said 
corporation  under  the  authority  of  its  Board  of 
Directors,  and  said  Herman  Luis  acknowledged  said 
instrument  to  be  the  free  act  and  deed  of  said  corpo- 
ration. 

/s/  J.  D.  MARQUIS, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  July  17th,  1949. 

The  foregoing  bond  is  hereby  approved  as  to  form, 
amount  and  sufficiency  of  surety. 

/s/  J.  FRANK  Mclaughlin, 

L^.  S.  District  Judge. 
[Endorsed] :     Filed  Feb.  10,  1948.  [367] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 
COURT,  TO  TRANSCRIPT  OF  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  367,  inclusive,  are  a  true  and  complete 
transcript  of  the  record  and  proceedings  had  in  said 
court  in  the  above-entitled  cause,  as  the  same  re- 
mains of  record  and  on  file  in  my  office,  and  that 
the  costs  of  the  foregoing  transcript  of  record  are 
$43.50  and  that  said  amount  has  been  paid  to  me  by 
the  appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  18th 
day  of  February,  1948. 

[Seal]         /s/  WM.  F.  THOMPSON,  JR., 
Clerk,   United   States   District   Court,   District   of 
Hawaii. 
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[Endorsed]:  No.  11872.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Constan- 
cio  R.  Alesna,  Jose  Bagogo  Bemal,  Daniel  Rodri- 
guez Ferreira,  Yutaka  Gohara,  Cornel  Iha,  Masashi 
Kageyama,  Toroichi  Kanda,  Prank  Gonsalves  Per- 
reira,  Noboru  Takeuchi,  Fred  Taniguchi  and  Gen- 
kichi  Wada,  Appellants,  vs.  Philip  L.  Rice,  as  Judge 
of  the  Circuit  Court  for  the  Fifth  Judicial  Circuit 
of  the  Territory  of  Hawaii  and  Walter  D.  Acker- 
man,  Jr.,  as  Attorney  General  of  the  Territory  of 
Hawaii,  Appellees.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  Territory  of  Hawaii. 

Filed  March  1,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11,872 

CONSTANCIO  R.  ALESNA,  JOSE  BAGOGO 
BERNAL,  DANIEL  RODRIGUES  FER- 
REIRA,  YUTAKA  GOHARA,  CORNEL 
IHA,  MASASHI  KAGEYAMA,  TOROICHI 
KANDA,  FRANK  GONSALVES  PER- 
REIRA,  NOBORU  TAKEUCHI,  FRED 
TANIGUCHI,  and  GENKICHI  WADA, 

Appellants, 
vs. 

PHILIP  L.  RICE,  AS  JUDGE  OF  THE  CIR- 
CUIT COURT  FOR  THE  FIFTH  JUDI- 
CIAL CIRCUIT  OF  THE  TERRITORY  OF 
HAWAII;  and  C.  NILS  TAVARES,  AS  AT- 
TORNEY GENERAL  OP  THE  TERRI- 
TORY OF  HAWAII, 

Appellees. 

STATEMENT  PURSUANT  TO  RULE  19, 
SUBDIVISION  6 

Receipt  of  a  copy  of  within  statement  acknowl- 
edged 3/18/48. 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 

To  the  Clerk  of  the  Above-Entitled  Court : 

Now  come  appellants  and  pursuant  to  Rule  19, 

Subdivision  6,  state  as  follows: 

1.     Appellants  rely  on  the  following  points   on 

the  ajipeal: 
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(a)  The  court  erred  in  making  and  entering  its 
Judgment  and  Decree  dismissing  action  and  Dis- 
solving Preliminary  Injunction,  on  December  22, 
1947. 

(b)  The  court  erred  in  concluding  that  the 
Amended  Temporary  Restraining  Order  did  not  vio- 
late appellants'  rights,  guaranteed  by  the  First 
Amendment  to  the  Constitution  (1)  to  freedom  of 
speech,   (2)  to  assemble  peaceably. 

(c)  The  court  erred  in  concluding  that  the 
Amended  Temporary  Restraining  Order  was  and 
is  not  void  upon  the  ground  it  is  vague,  ambiguous 
and  confusing. 

(d)  The  court  erred  in  considering  appellees' 
motion  under  Rule  12  (d),  as  no  appeal  was  taken 
from  the  order  granting  the  preliminary  injunction. 

(e)  The  court  erred  in  sustaining  appellees'  mo- 
tion under  Rule  12  (d). 

(f)  The  court  erred  in  denying  appellants'  mo- 
tion to  strike  parts  of  the  answer  of  Appellee  Rice 
without  affording  appellants  the  opportunity  to  be 
heard  thereon. 

(g)  The  court  erred  in  denying  appellants'  mo- 
tion to  strike  parts  of  the  answer  of  appellee  Rice 
as  the  court  was  without  jurisdiction  to  consider 
said  parts. 

(h)  The  court  erred  in  concluding  that  the 
Amended  Temporary  Restraining  Order  was  and  is 
not  void  upon  the  ground  that  it  was  issued  in  vio- 
lation of  the  provisions  of  the  Norris-La  Guardia 
Act. 
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(i)  The  court  erred  in  concluding  that  the 
Amended  Temporary  Restraining  Order  was  and  is 
not  void  upon  the  ground  that  the  District  Court 
for  the  Tei'ritory  of  Hawaii  has  exclusive  juris- 
diction in  the  Territory  of  Hawaii  to  issue  injunc- 
tions in  labor  disjoutes. 

(j)  The  court  erred  in  concluding  that  the 
Amended  Temporary  Restraining  Order  was  and 
is  not  void  upon  the  ground  that  it  prohibited  the 
free  exercise  of  rights  granted  to  members  of  a 
labor  iniion  by  laws  of  the  United  States,  to  wit, 
the  Norris-La  Guardia  Act. 

(k)  The  Court  erred  in  concluding  that  the 
Amended  Temporary  Restraining  Order  did  not 
deprive  appellants  of  free  speech  and  assembly  in 
violation  of  the  first  amendment  to  the  Constitution 
of  the  United  States. 

(1)  The  court  erred  in  its  conclusion  that  a 
circuit  court  of  the  Territory  is  not  a  '^  court  of  the 
United  States"  as  defined  by  and  within  the  mean- 
ings of  the  Norris-La  Guardia  Act. 

(m)  The  court  erred  in  its  conclusion  that  Con- 
gress manifested  an  intention  to  and  did  exclude 
from  the  coverage  of  the  Act  legislative  courts  of 
the  United  States. 

(n)  The  court  erred  in  failing  to  give  to  the 
Norris-La  Guardia  Act  the  same  scope  and  cover- 
age as  the  Clayton  and  Sherman  Acts  which  the 
Norris-La  Guardia  Act  amends. 
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(o)  The  court  erred  in  failing  to  construe  the 
Norris-LaGuardia  Act  as  an  exercise  by  Congress  of 
its  plenary  power  to  legislate  for  the  Territory  of 
Hawaii. 

(p)  The  court  erred  in  construing  the  Norris- 
La  Guardia  Act  as  a  narrow  procedural  act  affect- 
ing only  the  jurisdiction  of  constitutional  courts 
sitting  in  equity. 

(q)  The  court  erred  in  failing  to  give  effect  to 
the  public  policy  of  the  United  States  declared  in 
the  Norris-LaGuardia  Act. 

(r)  The  court  erred  in  holding  that  appellee 
Rice,  as  Judge  of  the  Circuit  Court  of  the  Fifth 
Judicial  Circuit  had  jurisdiction  to  issue  a  tempo- 
rary restraining  order  in  a  case  growing  out  of  a 
labor  dispute. 

2.  Appellants  designate  for  printing  the  entire 
transcript  of  the  record  as  certified  to  you. 

Dated :  Honolulu,  T.  H.,  this  18th  day  of  March, 
1948. 

BOUSLOG  &  SYMONDS, 
By  /s/  HARRIET  BOUSLOG. 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 

By  /s/  GEORGE  R.  ANDERSEN, 
Attorneys  for  Appellants. 

[Endorsed]:    Filed  March  19,  1948. 
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